UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


Faculty  Library 


DENNIS  &  CO..  INC 

Law  Book  Publishers 

251  MAIN  STREET 

BUFFALO  3.  N.Y. 


Digitized  by  the  Internet  Arciiive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/circuitcourtdc01unitiala 


FOREWORD    PAGE 

This  volume  is  an  exact  photo-reproduction  of  an  original  copy  of 

CRANCH 

CIRCUIT  COURT 

REPORTS 

VOLUME  1 

1801-1810 

As  a  copy  of  the  original  is  practically  unobtainable,  this  volume  is 
offered  to  enable  law  libraries  to  complete  their  collection  of  District 
of  Columbia  Reports.  • 

The  edition  has  a  limited  printing. 

Buffalo,  N.  Y.  DENNIS  &  CO.,  INC. 

February,  1951 


REPORTS 

OF 

CASES 

CIVIL   AND    CRIMINAL 

IN   THE 

UNITED  STATES  CIRCUIT  COURT 

OP 

THE   DISTRICT   OF   COLUMBIA, 

FROM   1801   TO   1841, 

IN  SIX  VOLUMES. 

By  WILLIAM    CRANCH, 

CniEP  JUDGE  or   THE   COURT. 

VOLUME  I. 
1801   TO   1810. 


BOSTON: 
LITTLE,    BROWN    AND   COMPANY. 

1852. 


m 


'^C^j  HV  L[  [?r3r 


1 


Entered  according  to  Act  of  Congress,  in  the  year  1852, 

Bx  Little,  Beown  and  Company, 

in  the  Clerk's  office  of  the  District  Court  of  the  District  of  Massachusetts 


24  n/ 


RIVERSIDE,    CAMBRIDGE: 
PRINTED   BY   H.  C   HOUGHTON  AND   COMPANY. 


JUDGES 


UNITED   STATES  CIRCUIT  COURT 


DUKINO  THE   TIME  OF  THESE  BEPOHTS. 

Hon.  WILLIAM  KILTY,       ^ 

(KesigTied  January,  1806.)  CChief  JudGES. 

Hon.  WILLIAM  CRANCH,  ( 
(Appointed  in  1806.)  ^ 

Hon.  JAMES  MARSHALL, 

(Resigned  in  1803.) 

Hon.  WILLIAM  CRANCH, 

(Appointed  Chief  Judge,  1806.) 
Hon.  NICHOLAS   FITZHUGH,         I  Assistant 

(Appointed  in  1803.)  r    JuDGES. 

Hon.  ALLEN  BOWIE  DUCKETT, 

(Appointed  in  1806  —  died,  Aug.  1809.) 

Hon.  BUCKNER  THRUSTON, 

(Appointed  in  1809.) 


DISTRICT   ATTORNEYS. 

JOHN  THOMPSON  MASON,  Esq. 
JONES,  Esq. 

(Appointed,  November,  1804.) 


MARSHAL. 

DANIEL  CARROLL  BRENT,  Esq. 


PEEFACE. 


By  the  Act  of  Congress  of  the  13th  of  February  1801,  the 
Congress  of  the  United  States  passed  an  act  entitled  "  An  act 
to  provide  for  the  more  convenient  organization  of  the  Courts  of 
the  United  States." 

By  that  act  the  United  States  were  divided  into  twenty-two 
districts,  and  these  subdivided  into  six  circuits,  in  each  of  which, 
except  the  sixth,  there  were  to  be  "  three  judges  of  the  United 
States,  to  be  called  Circuit  Judges,  one  of  whom  was  to  be 
commissioned  as  Chief  Judge  ; "  and  they  were  to  hold  Circuit 
Courts  in  their  respective  Circuits. 

Afterward  in  the  same  session.  Congress  passed  the  act  of  the 
27th  of  February  1801  entitled  "  An  Act  concerning  the  District 
of  Columbia,"  and  by  the  third  section  thereof,  erected,  upon  the 
same  model,  a  Circuit  Court  for  the  District  of  Columbia,  "  to 
consist  of  one  Chief  Judge  and  two  Assistant  Judges ; "  and 
conferred  upon  "the  said  Court  and  the  Judges  thereof"  "all 
the  powers  by  law  vested  in  the  Circuit  Courts  and  the  Judges 
of  the  Circuit  Courts  of  the  United  States ; "  evidently  referring 
to  the  act  of  the  13th  of  February  1801,  which  they  had  pre- 
viously parsed  at  the  same  session ;  for,  before  that  act,  there 
had  been  no  Judges  of  the  Circuit  Courts  of  the  United  States, 
eo  nomine  —  the  Circuit  Courts  being  then  held  by  one  Justice 
of  the  Supreme  Court  of  the  United  States  and  the  Judge  of 
the  District  Court  of  the  District  in  which  the  Circuit  Court  was, 
for  the  time  being,  sitting. 

Among  the  powers  thus  conferred  upon  the  Circuit  Court  of 
the  District  of  Columbia,  were  the  power  to  hold  special  sessions 
for  the  trial  of  criminal  causes,  —  the  power  to  appoint  a  clerk 
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in  each  of  the  two  counties  in  the  said  district;  namely,  the 
counties  of  Washington  and  Alexandria. 

By  the  fifth  section  of  the  act  of  February  27th  1801,  it  is 
enacted  that  the  said  Court  "  shall  have  cognizance  of  all  crimes 
and  offences  committed  within  said  District;  and  of  all  cases  in 
law  and  equity  between  parties  both  or  either  of  which  shall  be 
resident,  or  shall  be  found  within  said  District ;  and  also  of  all 
actions  and  suits  of  a  civil  nature  at  common  law  or  in  equity, 
in  which  the  United  States  shall  be  plaintiffs  or  complainants ; 
and  of  all  seizures  on  land  or  water ;  and  all  penalties  and  for- 
feitures made,  arising  or  accruing  under  the  laws  of  the  United 
States." 

By  the  first  section  of  the  act,  it  is  enacted,  "  That  the  laws 
of  the  State  of  Virginia  as  they  now  exist,  shall  be  and  continue 
in  force  in  that  part  of  the  District  of  Columbia,  which  was 
ceded  by  the  said  State  to  the  United  States,  and  by  them  ac- 
cepted for  the  permanent  seat  of  government ;  and  that  the  laws 
of  the  State  of  Maryland,  as  they  now  exist,  shall  be  and  con- 
tinue in  force  in  that  part  of  the  said  District  which  was  ceded 
by  that  State  to  the  United  States  and  by  them  accepted  as 
aforesaid." 

And  by  the  second  section  it  is  enacted,  "  That  the  said  Dis- 
trict of  Columbia  shall  be  formed  into  two  counties ;  one  county 
shall  contain  all  that  part  of  the  said  District  which  lies  on  the 
east  side  of  the  River  Potomac,  together  with  the  islands  therein, 
and  shall  be  called  the  County  of  Washington  ;  the  other  county 
shall  contain  all  that  part  of  said  District  which  lies  on  the  west 
side  of  said  river,  and  shall  be  called  the  County  of  Alexandria ; 
and  the  said  river  in  its  whole  course  through  said  District  shall 
be  taken  and  deemed,  to  all  intents  and  purposes,  tp  be  within 
both  of  said  counties." 

By  the  seventh  section  of  the  act  a  Marshal,  and,  by  the  ninth 
section  an  Attorney  of  the  United  States  for  the  District  are  to 
be  appointed,  and  by  the  eleventh  section  as  many  Justices  of 
the  Peace  as  the  President  of  the  United  States  shall  from  time 
to  time,  think  expedient ;  to  hold  their  office  for  five  years,  and, 
in  whatever  relates  to  the  conservation  of  the  peace,  to  have  all 
the  powers  vested  in,  and  to  perform  all  the  duties  required  of, 
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Justices  of  the  Peace  as  individual  magistrates  by  the  laws  of 
Virginia  and  Maryland  respectively  continued  in  force  in  the 
District  by  the  first  section  of  the  act ;  and  to  have  cognizance 
of  personal  demands,  not  exceeding  the  value  of  twenty  dollars, 
extended  to  fifty  dollars  by  the  act  of  March  1,  1823. 

By  the  eighth  section  of  the  act  of  27th  of  February  1801  an 
appeal  or  writ  of  error  to  the  Supreme  Court  of  the  United 
States  is  given,  from  any  final  judgment,  order  or  decree  of  the 
Circuit  Court  of  the  District  of  Columbia  where  the  matter  in 
dispute  exceeds  the  value  of  one  hundred  dollars,  afterward  ex- 
tended by  the  act  of  April  2,  1816,  ch.  39,  to  one  thousand  dol- 
lars. But  where  the  value  is  more  than  one  hundred  dollars, 
and  less  than  one  thousand  dollars,  an  appeal  or  writ  of  error 
may  be  allowed  by  a  Judge  of  the  Supreme  Court,  "  if  he  shall 
be  of  opinion  that  the  errors  involve  questions  of  law  of  such 
extensive  interest  and  operation  as  to  render  the  final  decision 
of  them  by  the  Supreme  Court  desirable."  By  the  twelfth 
section  of  the  act  of  27th  of  February  1801,  a  Register  of  Wills 
and  a  Judge  of  the  Orphans'  Court  in  each  county  are  to  be 
appointed,  to  have  the  like  powers  and  to  perform  the  like  duties, 
as  were  then  exercised  and  performed  by  the  like  officers  in 
Maryland;  and  an  appeal  from  the  Orphans'  Court  to  the  Cir- 
cuit Court  is  given. 

By  the  act  of  the  29th  of  April,  1802,  a  District  Court  of  the 
United  States  for  the  District  of  Columbia,  having  the  same 
powers  and  jurisdiction  which  were  by  law  vested  in  the  other 
District  Courts  of  the  United  States  is  directed  to  be  holden 
twice  a  year,  by  the  Chief  Judge  of  the  District  of  Columbia, 
from  whose  judgment  or  decree  a  writ  of  error  or  appeal  lies 
to  the  Circuit  Court  of  the  District,  and  from  that  to  the  Supreme 
Court  of  the  United  States. 

The  act  of  the  13th  of  February,  1801,  was  repealed  at  the 
following  session  of  Congress,  but  that  repeal  did  not  deprive 
the  Circuit  Court  of  the  District  of  Columbia  of  any  of  the 
powers  which  were,  by  the  act  of  the  27th  of  February,  given  to 
it  by  reference  to  the  act  of  the  13th  of  February. 

The  Circuit  Court  of  the  District  of  Columbia  is  a  court  of 
the  United  States ;  and  having  jurisdiction  over  such  a  variety 
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of  cases,  the  reports  of  its  decisions  cannot  but  be  interesting ; 
and  the  facility  with  which  its  errors  may  be  corrected  by  the 
Supreme  Court  gives  great  weight  to  such  of  its  decisions  as 
have  been  acquiesced  in. 

The  cases  here  reported  were  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  and  the  Constitutions  and 
laws  of  Virginia  and  Maryland,  including  the  common  law  as 
adopted  by  those  States  ;  and  including  also  causes  of  admiralty 
and  maritime  jurisdiction,  and  seizures  on  land  or  water  for 
breaches  of  the  laws  relating  to  the  revenue  and  the  laws  of 
trade  and  navigation ;  appeals  from  the  District  Court  of  the 
United  States  for  the  District  of  Columbia ;  from  the  Orphans' 
Court  in  relation  to  guardians  and  the  administration  of  the 
estates  of  deceased  persons;  and  from  the  judgments  of  justices 
of  the  peace  in  civil  causes  w^ithin  their  cognizance. 

In  general,  the  cases  which  were  carried  up  to  the  Supreme 
Court,  by  writ  of  error  or  appeal,  and  affirmed^  are  not  here  re- 
ported;—  having  been  already  reported  among  the  cases  decided 
by  that  Court ;  some  few  cases,  however,  which  were  reversed, 
will  be  found  here  reported  as  they  appeared  in  the  Court  below. 

As  the  Circuit  Court  for  the  District  of  Columbia  is  the  tri- 
bunal to  which  is  intrusted,  either  originally  or  by  appeal,  the 
execution  of  those  laws  which  protect  the  personal  liberty  and 
property,  not  only  of  the  citizens  of  the  District,  but  of  all  the 
officers  of  the  Government,  from  the  highest  to  the  lowest,  resid- 
ing therein,  and  of  the  members  of  both  hodses  of  Congress ; 
and  of  all  the  citizens  of  the  United  States  visiting  this  neutral 
ground,  the  common  domain  of  all  the  States,  it  seems  to  be 
peculiarly  important  that  the  decisions  of  that  tribunal  be  pub- 
licly known. 

It  is  with  this  view  that  these  Reports  are  now  published. 
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CIRCUIT   COURT   OF   THE  UNITED   STATES. 


APRIL  TERM,  1801,  AT  ALEXANDRIA. 


The  Commonwealth  of  Virginia  v.  Jacob  Leap. 

If  upon  a  special  verdict  it  does  not  appear  that  the  offence  was  committed  before 
the  filing  of  the  information,  the  judgment  must  be  arrested. 

Information  for  selling  spirituous  liquors  contrary  to  the  act  of 
Assembly  of  Virginia,  26th  December,  1792,  §  4 ;  (Pleasant  & 
Pace's  ed.  of  1803,  p.  203.) 

Mr.  Simms,  for  the  defendant,  moved  in  arrest  of  judgment,  be- 
cause it  did  not  appear  by  the  verdict  that  the  fact  was  committed 
before  the  information  was  filed  ;  and  in  support  of  his  motion 
cited  2  Hawk.  P.  C.  334,  and  4  Burr.  2471.  The  verdict  found 
the  defendant  guilty  of  retailing  spirituous  liquors  in  the  mouth  of 
March,  without  naming  the  day,  and  expressly  found  that  there 
was  no  evidence  of  his  retailing  liquors  on  the  day  laid  in  the 
information.  The  information  was  filed  in  the  same  month  of 
March.  He  admitted  that  the  jury  may  find  a  general  verdict, 
although  the  fact  be  not  proved  to  have  been  done  on  the  day 
laid  in  the  information;  but  if  the  jury  find  specially,  the  court 
are  bound  to  lake  notice  of  the  fact^s  found. 

Mr.  Mason,  Attorney  for  the  United  States.  The  day  is  not 
material.  2  Hawk.  P.  C.  335,  §  81.  A  different  day  may  be 
proved.  1  Hale's  P.  C.  361 ;  3  Inst.  c.  104,  Si/er's  case,  230 ; 
Gilb.  L.  E.  (Lofft,)  Dublin  ed.  1795,  870.  The  time  laid  in  an 
indictment  may  be  falsified  to  avoid  a  forfeiture. 

The  Court  arrested  the  judgment  on  the  ground  that  it  did  not 
appear  by  the  verdict  that  the  fact  was  coramitled  before  the  in- 
formation was  filed. 

VOL.  I.  1 


ALEXANDRIA. 


Sutton  V.  Mandeville. 


John  Sutton  v.  John  Mandeville. 

Parol  evidence  cannot  be  given  of  a  statement  of  an  account  by  a  Master  in  Chan- 
cery in  a  suit  pending  in  another  court. 

In  an  action  at  law  by  one  partner  against  the  other  the  partnership  book  kept  by 
the  defendant  is  not  evidence  against  the  plaintiff,  although  it  had  been  in  his  pos- 
session. 

The  defendant  cannot  set  off  a  joint  judgment  recovered  by  himself  and  wife  (for 
slander  of  the  wife)  against  the  plaintiff. 

Debt  on  a  promissory  note.     Nil  debet,  and  issue. 

James  Keith  was  sworn  on  the  part  of  the  defendant  to  prove 
that  he  was  appointed  a  commissioner  by  the  High  Court  of 
Chancery  of  Virginia  to  state  the  partnership  accounts  between 
plaintiff  and  defendant,  and  that  there  was  a  balance  due  from 
plaintiff  to  defendant. 

Mr.  Mason,  for  the  plaintiff,  prayed  the  Court  to  instruct  the 
witness  that  he  was  not  to  say  any  thing  to  the  jury  on  the  sub- 
ject of  any  statement  of  the  accounts  made  by  him  as  a  commis- 
sioner, a  bill  having  been  filed  in  the  High  Court  of  Chancery  of 
Virginia  to  compel  a  settlement  of  the  accounts. 

The  Court  gave  the  instruction  as  prayed,  because  the  report 
of  the  Commissioner  was  of  no  authority  unless  it  had  been  ratified 
by  a  decree  of  the  Chancellor;  and  if  it  had  been  so  ratified,  it 
ought  to  be  produced  and  proved  as  a  record  from  Chancery. 

Mr.  Swann,  for  the  defendant,  offered  the  books  of  the  partner- 
ship to  prove  that  the  plaintiff  had  credit  on  the  partnership  books 
for  the  amount  of  the  note.  It  was  admitted  that  the  books  were 
kept  by  the  defendant,  but  that  the  leger  in  which  it  was  credited 
had  been  in  the  possession  of  John  Sutton,  the  plaintiff,  but  the 
entry  was  not  in  his  handwriting,  nor  any  proof  offered  that  it 
was  made  with  his  consent. 

The  Court  refused  to  permit  the  book  to  go  in  evidence  to  the 
jury. 

The  defendant's  counsel  then  offered  to  offset  a  judgment  ob- 
tained against  the  plaintiff  in  an  action  of  slander,  by  defendant 
and  his  wife,  for  slander  of  the  wife. 

Mr.  Mason,  for  the  plaintiff,  objected  that  this  judgment  was  in 
right  of  the  wife,  and  could  not  be  ofi'set  against  a  debt  due  from 
him  in  his  own  right.  If  the  wife  survives  the  husband  the  judg- 
ment survives  to  the  wife.     Oglander  v.  Baston,  1  Vern.  396  ; 

2  Com.  Dig.  85,  til.  Baron  and  Feme.  F.  1 ;  Bond  v.  Simmons, 

3  Atk.  20. 

Mr.  Swann,  for  the  defendant.  By  the  law  of  Virginia,  4th 
December,  1786,  §  4,  (ed.  1803,  p.  37,)  the  plaintiff  must  allow 
all  just  discounts.  Picket  v.  Morris,  2  Wash.  255.  A  discount 
may  be  produced  at  the  trial. 


APRIL  TERM,  1801. 


Moore  v.  Gadsby. 


The  judgment  will  not  survive  to  the  wife.  A  bond,  if  due  to 
the  wife  dum  sola,  and  reduced  to  a  judgment  before  ihe  death 
of  the  husband,  will  not  survive  to  the  wife,  but  go  to  the  execu- 
tors of  the  husband.  Obrian  v.  Ram,  3  Mod.  189  ;  Miles^s  case, 
1  Mod.  179;  Butler  v.  Belt,  Cro.  Eliz.  844. 

The  Court  refused  to  suffer  the  judgment  of  Mandeville  and  his 
wife  to  be  given  in  evidence  as  a  discount  to  the  debt  due  by 
Mandeville  alone. 


Joseph  Neale  v.  George  Hill. 

A  receipt  for  hogshead  staves  to  be  paid  at  a  certain  price  is  "  a  note  for  the  security 
of  money  "  within  the  Stamp  Act  of  1797. 

Assumpsit  for  goods  sold  and  delivered.  Non  assumpsit,  and 
issue. 

The  Court,  considering  the  following  note  as  "a  note  for  the 
security  of  money,"  refused  to  suffer  it  to  go  in  evidence  to  the 
jury,  because  it  was  not  stamped  according  to  the  Act  of  6lh 
July,  1797,  §  1  and  13.     [1  Stat,  at  Large,  527.] 

The  note  was  in  these  words,  viz.  :  "  Alexandria,  December 
15,  1798.  Received  of  Mr.  Thomas  Carberry  six  hundred  and 
fifty  cart  white-oak  hhd.  staves,  at  the  rate  of  twenty  dollars  per 
thousand,  and  eighteen  hundred  barrel  slaves,  at  ten  dollars  per 
thousand,  the  which  I  promise  to  pay  the  said  Thomas  Car- 
berry,  or  order,  in  all  the  month  of  April  next  ensuing.  Wit- 
ness my  hand,  day  and  date  above  written.        George  Hill." 

Indorsed,  *'  December  loth,  1798.  Pay  the  within  to  Joseph 
Neale  or  order,  and  his  receipt  shall  be  good  against 

"TnoftLvs  Carberry." 


John  Moore  v.  John  Gadsby. 
Same  point  as  in  the  preceding  case. 

Assumpsit  for  hay  sold  and  delivered.  Non  assumpsit,  and 
issue. 

The  Court  refused  to  permit  the  note  off'ered  by  the  plaintiff"  to 
go  in  evidence  to  the  jury,  because  it  was  "  a  note  for  the  secu- 
rity of  money,"  and  not  stamped  agreeably  to  the  Act  of  Congress 
of  6th  July,  1797,  §  1,  13.     [1  Stat,  at  Large,  527.] 

The  note  was  in  these  words,  viz. :  "  Received  of  Jno.  More 
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twenty-three  hundred  and  twenty  wt.  of  hay,  at  seven  pounds  ten 
shillings  per  tunn,  to  be  paid  in  sixty  days  from  this  date.  2,320 
wt.  at  7s.  6d.  per  C»     Dollars,  29.00.  Jno.  Gadsby. 

"  May  23,  1800." 


Simon  Broadwell  v.  McClish  &  Wolves. 

The  fact  that  the  plaintiff's  counsel  had  made  diligent  inquiry  and  could  not  hear 
where  the  subscribing  witness'  lived,  is  not  sufficient  to  dispense  with  his  testimony, 
if  it  appears  that  he  was  in  the  country. 

Assumpsit  against  the  defendants,  as  indorsers  of  James  Patter- 
son's note. 

There  was  a  subscribing  witness  to  the  note,  and  in  order  to 
induce  the  Court  to  dispense  with  proof  by  the  subscribing  wit- 
ness, Mr.  E.  J.  Lee,  counsel  for  the  plaintiff,  made  affidavit  that 
he  had  made  diligent  inquiry  and  could  not  hear  where  the  sub- 
scribing witness  lived. 

The  defendant  produced  a  witness  who  testified  that  he  saw 
the  subscribing  witness  in  Baltimore  last  February,  and  that  he 
was  working  at  his  trade  there. 

The  Court  refused  to  dispense  with  his  testimony,  and  the 
plaintiff  became  nonsuit. 


Mandeville  &  Jamieson  v.  Nathaniel  Washington. 

On  a  writ  of  inquiry  the  plaintiff's  oath  may  be  given  in  evidence  of  the  amount  of 

his  claim. 

On  writ  of  inquiry. 

The  Court  admitted  an  account  supported  by  the  plaintiff's 
affidavit  to  be  given  in  evidence  to  the  jury,  it  having  been  stated 
by  some  of  the  bar  and  admitted  by  all,  that  such  has  been  the 
practice  in  the  District  Courts  of  the  Commonwealth  of  Virginia. 


Coats  RrocEWAY  v.  Bernard  Ghequier. 

A  deposition  taken  in  chief  under  a  commission  may  he  read  in  evidence,  unless  the 
other  party  can  prove  that  the  witness  is  within  reach  of  the  process  of  the  Court. 

A  deposition  of  a  witness  residing  in  Baltimore  taken  under  a 
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dedimus,  by  virtue  of  the  laws  of  Virginia,  was  offered  by  the 
plaintiff.  The  deposition  was  taken  in  chief.  The  Court  de- 
cided that  the  deposition,  being  taken  in  chief,  must  be  read,  un- 
less the  defendant  could  prove  that  the  witness  was  within  reach 
of  the  process  of  this  Court.  The  defendant  not  being  able  to 
prove  that,  the  deposition  was  read.  (See  Collins  v.  Lowri/,  2 
Wash.  75.) 


John  Adams  v.  Mordecai  Miller. 

Assumpsit  lies  by  the  apprentice  against  his  master  who  takes  the  apprentice  under 
an  order  of  the  Court  to  bind  him  out,  although  no  indentures  are  executed. 

Assumpsit  for  not  teaching  the  plaintiff  the  trade  of  a  silver- 
smith, and  to  read  and  write,  according  to  promise. 

The  Corporation  Court  of  Alexandria  had  ordered  the  over- 
seers of  the  poor  to  bind  out  the  plaintiff  to  defendant.  The 
Court  instructed  the  jury,  that  the  defendant  having  taken  the 
boy  under  the  order  of  the  Court,  although  there  was  no  inden- 
ture, the  law  raises  an  implied  promise  on  the  part  of  the  defend- 
ant to  comply  with  the  terms  of  that  order. 


Whetcroft's  Administrator  v.  John  Dunlop. 

A  special  demurrer  will  not  be  admitted  to  set  aside  an  office  judgment. 

The  Court  refused  to  admit  a  special  demurrer  to  the  declara- 
tion to  be  filed  on  setting  aside  the  office  judgment.  The  cause 
of  demurrer  assigned  was  the  want  of  projerl  of  the  letters  of  ad- 
ministration. 


Shean  v.  Towers. 

If  no  appearance-bail  be  required,  the  Court  will  not  require  special  bail,  on  setting 
aside  the  office  judgment. 

Mr.  Swann  prayed  that  the  defendant  might  not  be  permitted 
to  set  aside  the  office  judgment  without  giving  special  bail,  and 
stated  that  he  had  evidence  to  prove  the  account  to  entitle  him  to 
special  bail.     There  was  no  appearance-bail  required. 

The  Court  refused  to  rule  bail. 
1* 
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Jamieson  &  Anderson  v.  Amos  Alexander. 

Although  the  contract  offered  in  evidence  vary  from  that  stated  in  the  special  count, 
the  receipt  for  the  purchase-money  at  the  bottom  of  the  contract  is  evidence  on  the 
money  counts. 

Assumpsit  on  a  special  promise  to  deliver  flour,  and  for  money 
had  and  received. 

3Ir.  Faiv,  for  the  defendant,  objected  to  the  contract  produced, 
because  it  varied  from  that  declared  on,  —  one  being  a  promise 
to  deliver  on  demand,  and  the  other  in  one  week.     1  Esp.  140. 

Mr.  Simms,  for  the  plaintiff,  admitted  the  variance  to  be  fatal  as 
to  the  first  count,  but  contended  that  the  receipt  at  the  bottom  of 
the  contract  for  the  whole  purchase-money  was  good  evidence  on 
the  count  for  money  had  and  received ;  to  which  the  Court  as- 
sented. 


Stephen  Cooke  v.  William  Myers. 

In  debt,  by  the  lessor  against  the  assignee  of  the  lessee,  the  plaintiff  is  not  bound  to 
show  an  assignment  by  deed  acknowledged  or  proved  and  recorded  agreeably  to  the 
fourth  section  of  the  Act  of  13th  December,  1792,  "for  regulating  conveyances." 

Debt  for  rent,  by  lessor  against  assignee  of  lessee. 

The  plaintiff  produced  a  paper  signed  by  the  defendant,  in 
which  he  agreed  to  take  the  residue  of  Thompson's  lease,  and 
bound  himself  to  Thompson  in  the  penal  sum  of  to 

pay  all  the  rents  which  should  become  due  to  the  plaintiff.  Dr. 
Cooke,  upon  his  lease  to  Thompson. 

Mr.  Sivann,  for  the  defendant,  objected  that  it  was  not  com- 
petent evidence  to  prove  an  assignment  from  Thompson  to  Myers, 
and  cited  the  Act  of  Assembly,  p.  165,  (ed.  1803,  p.  157.) 

3Ir.  Simnis,  for  the  plaintiff,  cited  1  Esp.  247  (large  ed. 
220.)  Cotes  V.  Wade,  1  Lev.  190 ;  Pill  v.  Russell,  3  Lev.  19, 
and  fValson  v.  Alexander,  1  Wash.  351,  and  insisted  that  the 
paper  produced  was  in  this  case  evidence  proper  and  competent 
to  go  to  the  jury,  to  prove  an  assignment;  and  of  such  opinion 
was  the  Court. 

Mr.  Swann  took  a  bill  of  exceptions,  but  never  carried  the 
cause  to  the  Supreme  Court. 
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United  States,  at  the  instance  of  the  Marine  Insurance  Com- 
pany V.  The  President  and  Directors  of  the  Bank  of 
Alexandria. 

If  the  right  of  the  party  applying  for  a  mandamus  be  not  clear,  or  if  he  have  an  ade- 
quate legal  remedy,  equivalent  to  a  specific  remedy,  the  court  will  not  grant  the 
mandamus. 

On  the  first  day  of  this  term,  the  President  and  Directors  of  the 
Marine  Insurance  Company  obtained  a  rule  on  the  President  and 
Directors  of  the  Bank  of  Alexandria,  to  show  cause  on  the  sixth 
day  of  this  term  why  a  mandamus  should  not  issue  commanding 
the  President  and  Directors  of  the  Bank  of  Alexandria  to  admit 
the  President  and  Directors  of  the  Insurance  Company  to  sub- 
scribe for  twenty-five  of  the  unsubscribed  shares  of  the  augmented 
capital  stock  of  the  Bank. 

Mr.  Simms,  for  the  Bank,  showed  for  cause. 

That  ihe  Bank  did  not  think  it  expedient  that  the  new  shares 
should  be  filled.  That  the  Bank  is  not  compellable  to  open  their 
books  now  for  subscriptions.  That  the  Bank  has  no  right  to  open 
them. 

By  the  Act  of  incorporation  of  the  Bank,  November  23d,  1792, 
the  stock  was  to  consist  of  750  shares  of  200  dollars  each,  to  be 
paid,  ten  dollars  in  specie  on  each  share  at  the  time  of  subscrib- 
ing, forty  dollars  within  fifteen  days,  twenty-five  dollars  in  thirty 
days,  fifty  dollars  in  sixty  days,  and  the  remaining  seventy-five 
dollars  in  one  hundred  and  twenty  days,  after  the  election  of  the 
Directors. 

On  the  7lh  of  December,  1792,  the  subscription  was  opened, 
and  filled  the  same  day.  On  the  27th  of  January,  1793,  the  first 
directors  were  chosen.  On  the  5lh  of  December,  179o,  the 
Act  passed  for  augmenting  the  capital  stock,  by  which  three 
hundred  and  fifty  thousand  dollars  were  to  be  subscribed  in 
shares  of  two  hundred  dollars  each ;  the  books  were  to  be  kept 
open  thirty  days,  or  until  the  whole  shares  should  be  filled  ;  and 
if,  at  the  end  of  the  thirty  days,  a  greater  number  of  shares 
should  be  subscribed  for  than  the  Act  allowed,  the  surplus  should 
be  averaged  and  deducted  from  the  subscriptions,  pj-o  rata,  so 
that  each  subscriber  should  retain  at  least  one  share.  The  whole 
number  of  new  shares  was  to  be  17-30.  The  books  were  kept 
open  one  hundred  and  twenty  days  after  the  expiration  of  the 
first  thirty,  and  were  again  opened  and  kept  open  until  7th  April, 
1797  ;  554  shares  were  subscribed  in  the  thirty  days  and  296 
shares  were  subscribed  after  the  thirty  days. 

The  payments  were  to  be  made  in  the  same  number  of  days 
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from  ihe  time  of  opening  the  subscription  as  are  linnited  in  the 
first  Act,  after  the  time  of  elecjion  of  the  directors.  Perhaps  they 
had  a  right  to  keep  the  subscription  open  until  the  last  payment, 
but  not  longer.  (Co.  Lit.  381,  as  to  the  construction  of  statutes)  : 
4  Bac.  Ab.  645,  652. 

The  inconvenience  of  the  construction  contended  for,  would  be 
very  great,  as  every  new  subscription  requires  a  settlement  of  the 
affairs  of  the  Bank,  because  a  new  subscriber  is  not  entitled  to  any 
part  of  the  profits  arising  before  he  subscribed. 

Mr.  Chapin,  Cashier  of  the  Bank,  testified  that  he  received 
orders  from  the  President  of  the  Bank  not  to  receive  any  more 
subscriptions,  but  did  not  recpllect  when  he  received  those  orders. 
It  was  while  Mr.  Herbert  was  President. 

On  the  second  opening  of  the  books,  subscribers  paid  by  instal> 
ments ;  afterwards  they  paid  the  money  down. 

Mr.  E.  J.  Lee,  Mr.  C.  Lee,  and  Mr.  Mason,  in  support  of  the 
rule. 

A  mandamus  is  the  proper  remedy.  No  suit  at  law  could  place 
the  Insurance  Company  in  the  situation  of  stockholders  of  the 
Bank.  It  issues  to  any  corporation  requiring  them  to  do  some 
particular  thing  therein  specified  which  appertains  to  their  office 
and  duty.  3  Black.  Com.  110.  The  Insurance  Company  have 
a  right  to  be  stockholders ;  it  is  a  function,  and  attended  with 
emoluments.  No  specific  legal  remedy  exists.  Rex  v.  Barker 
et  al,  3  Burr.  1265. 

It  lies  to  admit  a  person  into  a  company  of  merchants.  Rex  v. 
Turkey  Company,  2  Burr.  999.  It  has  been  said  that  ihe  act  for 
augmentation  could  not  be  carried  into  effect  because  the  pay- 
ments were  to  be  made  in  a  limited  time  after  the  opening  of  the 
books ;  but  that  difficulty  is  avoided  by  the  payment  of  the  whole 
subscription  at  the  time  of  subscribing,  and  in  this  case  the  In- 
surance Company  tendered  the  whole  payment  at  once. 

As  to  the  inconvenience  to  the  Bank,  it  may  be  said  that  the  in- 
convenience to  the  public  from  the  want  of  a  larger  capital  stock 
in  the  Bank,  is  as  great  or  greater  than  that  which  the  Bank  would 
sustain  by  being  obliged  to  settle  their  accounts,  &c. 

The  Bank  has  no  discretionary  right  to  refuse.  The  words  of 
the  Act  are  imperative.  The  books  shall  be  kept  open  thirty  days, 
or  until  the  whole  number  of  shares  is  filled.  The  Bank  officers 
cannot  say  that  they  had  a  discretionary  right  to  close  at  the  end 
of  thirty  days,  or  to  keep  the  books  open  as  long  after  as  they 
pleased,  and  then  close  before  the  whole  shares  were  filled.  They 
have  given  a  construction  to  the  Act  by  keeping  the  books  open 
after  the  thirty  days,  and  are  therefore  obliged  to  continue  them 
open  until  the  whole  number  is  complete. 
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The  Bank  has  accepted  the  act,  and  is  therefore  liable  to  any 
inconveniences  which  may  result. 

Bulier,  N.  P.  199.  It  is  a  writ  of  right,  and  cannot  be  refused. 
It  is  to  compel  an  obedience  to  its  charter.  It  issues  to  private 
corporations,  as  well  as  to  those  who  are  concerned  in  the  admi- 
nistration of  public  justice,  as  in  the  case  of  Rex  v.  Turkey  Com- 
pany.    That  corporation  had  no  judicial  powers. 

In  Rex  V.  Blooer,  2  Burr.  1043,  a  mandamus  was  ordered  to 
a  pensioner ;  and  in  Rex  v.  Askeio  ei  al.,  4  Burr.  2186,  it  was  di- 
rected to  the  College  of  Physicians  to  admit  a  person  to  practise 
physic. 

By  the  preamble  of  the  Act  of  1792,  the  Bank  appears  to  have 
been  instituted  for  the  benefit  of  the  public,  and  not  of  the  indivi- 
dual stockholders.  By  first  section,  the  books  shall  be  kept  open. 
The  same  reasons  are  given  in  the  preamble  to  the  second  Act, 
The  books  must  be  kept  open  thirty  day  to  prevent  monopoly, 
and  if  the  shares  are  not  all  filled  in  the  thirty  days,  they  must  be 
kept  open  until  they  are  all  filled. 

There  can  be  no  doubt  of  the  power  of  this  Court  to  grant  the 
mandamus.  The  subscription  is  to  neither  more  nor  less  than 
three  hundred  and  fifty  thousand  dollars,  and  the  act  says  the  sub- 
scription shall  be  taken.  The  expression,  the  subscription  "  shall 
be  kept  open  thirty  days,  or  until,"  &c.,  means  that  it  shall  be 
kept  open  thirty  days  at  all  events,  and  if  the  whole  shares  are 
not  taken  up  in  that  time  it  shall  be  kept  open  until  they  are.  The 
public  have  a  right  to  insist  that  the  stock  should  be  augmented, 
if  subscribers  offer. 

The  third  section  of  the  second  Act,  which  says  the  payments 
shall  be  made  according  to  the  first  Act,  cannot  be  carried  into 
operation.  The  Act  must  therefore  be  taken  as  if  no  such  section 
had  been  inserted  ;  and  in  such  case  the  Bank,  under  its  authority 
to  make  by-laws  and  regulations,  might  have  ordered  the  mode 
of  payment.  Unless  the  subscriptions  are  now  opened,  the  capi- 
tal can  never  be  augmented,  because  Congress  have  pledged 
themselves  to  the  Bank  of  the  United  States. 

Mr.  Sivann,  contra. 

A  mandamus  will  not  lie  but  where  the  government,  or  the 
public,  or  the  administration  of  justice,  is  concerned.  The  cases 
in  3  Bac.  Ab.  530,  are  all  upon  the  ground  of  the  applicant  being 
a  public  oflficer.  So  is  the  case  in  6  Mod.  18  ;  Lord  Raymond, 
540,  560.  In  Jacob's  Die.  tit.  Corporation,  a  corporation  is  dis- 
tinguished from  a  body  politic.  There  are  public  corporations 
and  private  corporations.  A  private  corporation  is  like  a  private 
individual,  and  liable  to  process  as  a  natural  person.  This  is 
not  a  public  concern.  The  people  of  Virginia  were  not  interested 
in  it. 
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The  case  o(  Rex  v.  Blooer  concerned  the  religion  of  the  coun- 
try. The  case  in  3  Burr.  1650,  concerned  education,  which  is  a 
public  concern.  In  the  case  in  4  Burr.  2188,  the  College  of  Phy- 
sicians had  power  to  hold  a  court.  A  mandamus  will  never  be 
granted  where  there  is  another  specific  remedy.  3  Black.  Com. 
110;  1  Wils.  12,  21,  76,  125,  206,  283,  305;  2  Strange,  1082; 
Rex  V.  Biahop  of  Chester,  1  T.  R.  396,  404.  The  Bank  is  a  pri- 
vate  corporation  ;  the  remedy  is  by  a  bill  in  chancery,  or  by  an 
action  on  the  case.  The  King  v.  Bank  of  England,  Douglas, 
523.  The  court  will  not  grant  a  mandamus  if  the  right  of  the  ap- 
plicant is  not  clear,  and  if  he  has  another  remedy  equivalent  to  a 
specific  remedy. 

The  words  of  the  two  laws  are  different.  The  first  law  is  im- 
perative :  the  books  shall  be  kept  open  until  the  whole  number  of 
shares  shall  be  subscribed.  The  second  law  says  thirty  days,  or 
until  the  whole  number  shall  be  subscribed,  thereby  leaving  it 
discretionary  with  the  Bank. 

Mr.  C.  Lee,  in  reply. 

This  is  a  public  institution,  because  all  persons  have  a  right  to 
subscribe  as  long  as  a  share  remains  unsubscribed  for.  Buller, 
N.  P.,  149,  lit.  Mandamus. 

There  is  no  distinction  between  a  public  and  a  private  corpora- 
lion.  In  the  case  of  the  Turkey  Company,  there  was  nothing 
said  of  a  power  to  hold  a  court.  It  makes  no  difference.  1  Lev. 
123  ;  1  Keble,  625,  629. 

In  the  case  in  Strange  the  court  granted  the  mandamus,  al- 
though a  qiiare  impedit  would  lie.  In  1  T.  R.  404,  Buller,  J. 
says  it  must  be  a  legal  as  well  as  a  specific  remedy  which  will 
prevent  a  mandamus.  The  cojirts  are  bound  to  see  that  corpora- 
lions  properly  exercise  the  powers  vested  in  them  by  their  charters. 
A  court  of  law  will  not  send  an  applicant  to  a  court  of  chancery 
when  it  is  confessed  that  a  court  of  law  is  competent  to  give  a 
remedy.  Besides,  here  is  no  contract  on  which  to  ground  a  suit 
in  chancery. 

In  the  case  in  Douglas,  the  right  of  the  applicant  was  not  clear, 
and  that  is  the  ground  of  the  judgment  of  the  court.  The  court 
only  exercised  its  discretion. 

The  application  for  the  mandamus  rests  on  two  grounds  : 

1st.  Whether  the  right  of  the  applicants  to  be  stockholders  is 
clear.     2d.  Whether  this  is  the  proper  remedy. 

Kilty,  C.  J.     I  shall  not  go  at  large  into  the  reasons  which 

influence  me  as  to  the  first  question,  because  it  may  hereafter  be 

a  subject  of  discussion.     But  my  present  impressions  are,  that  the 

right  is  sufliciently  clear. 

With  regard  to  the  second  point,  I  feel  some  difficulty  to  de- 
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cide.  An  action  on  the  case  may  possibly  afford  a  remedy,  but 
it  is  by  no  means  clear  that  it  will  afford  a  specific  remedy  equi- 
valent to  the  one  now  sought  for,  or  commensurate  with  the  right 
of  the  applicants. 

Under  this  doubt,  when  I  consider  that  a  denial  at  this  time 
will  oblige  the  claimants  to  resort  to  a  remedy  that  may  not  be 
effectual,  and  that  by  granting  the  mandamus  nisi  and  de  bene  esse, 
open  to  all  objections  on  the  return,  the  Bank  will  not  be  con- 
eluded.  My  opinion  is,  that  the  rule  should  be  made  absolute  for 
a  mandamus  to  admit  the  Marine  Insurance  Company  to  sub- 
scribe the  twenty-five  shares  prayed  for,  or  to  show  the  reasons 
why  they  are  not  admitted.  This  is  also  on  the  ground  of  the 
facts  being  by  proof  and  admission  sufficiently  before  the  Court. 

Marshall,  J.,  was  of  opinion  that  the  rule  ought  to  be  dis- 
charged, without  costs. 

Cranch,  J.  It  does  not  appear  to  me  that  the  right  of  the 
Insurance  Company  is  sufficiently  clear ;  and  if  they  have  the 
right,  they  have  a  legal  remedy  by  action  on  the  case  adequate  to 
a  specific  remedy ;  for  if,  on  a  trial  at  law,  they  establish  their 
right,  a  jury  will  give  them  damages,  which  will  enable  them  to 
purchase  the  shares  at  market ;  and  the  bank  will  be  obliged  to 
open  their  books  again,  or  suffer  the  constant  inconvenience  of 
paying  damages  and  costs  to  every  person  who  wishes  to  become 
a  subscriber.  I  am  therefore  for  discharging  the  rule,  but  with- 
out costs. 

In  consequence  of  this  opinion  of  the  Court,  the  bank  opened 
their  books  for  subscription. 
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Uriah  Forrest  v.  Samuel  Hanson. 
A  clerk  of  this  Court  is  not  entitled  to  sue  by  attachment  of  privilege. 

Action  on  the  case  for  slander. 

The  plaintiff,  being  clerk  of  the  court,  had  sued  out  an  attach- 
ment of  privilege,  and  now  moved  for  a  rule  upon  the  defendant 
to  plead  on  some  day  during  the  present  term. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  privileges 
of  the  officers  of  courts  is  a  part  of  the  law  of  Maryland,  which, 
by  the  Act  of  Congress  concerning  the  District  of  Columbia,  27th 
February,  1801,  <§.  1,  [2  Stat,  at  Large,  103,]  was  adopted  as  the 
law  of  this  part  of  the  district.  That  the  Legislature  of  Mary- 
land had  acknowledged  the  principle,  by  passing  an  Act,  1799, 
c.  29,  restraining  the  application  of  it  in  some  cases.  That,  in 
Maryland,  it  is  not  a  matter  of  favor,  but  of  right,  to  rule  the 
defendant  to  plead  at  the  first  term.  The  oldest  writers  con- 
sider it  as  part  of  the  Common  Law  of  England.  4  Bac.  Ab. 
215,  218,  tit.  Privilege,  B. ;  2  Inst.  55,551 ;  4  Inst.  71 ;  Bracton, 
99,  112. 

It  is  the  privilege  of  the  Court,  and  not  of.  the  oflBcer.  It  is 
founded  on  the  same  reason  and  principle  as  the  privilege  of 
witnesses,  jurymen,  &c.,  to  be  free  from  arrest.  4  Bac.  Ab. 
222,  223. 

No  Court  has  power  to  issue  a  process  not  authorized  by  com- 
mon, or  statute  law  ;  the  attachment  of  privilege  is  not  authorized 
by  statute  law ;  it  must  therefore  have  issued  as  a  common  law 
process.     Salk.  543,  544. 

In  Maryland  an  attorney  must  be  sued  by  bill  of  privilege ;  if 
he  does  not  appear,  he  will  be  forejudged  ;  and  then  being  no 
longer  an  attorney,  a  capias  may  issue  against  him.  Brown  v. 
Van  Braam,  3  Dallas,  344. 
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The  Act  of  Congress  respecting  the  Courts  of  the  United  States 
authorizes  them  to  make  rules  not  repugnant  to  the  laws  and  con. 
stitution  of  the  United  Stales. 

On  the  part  of  the  defendant,  it  was  said  that  the  privilege  of 
the  officers  of  the  courts  at  Westminster  is  no  part  of  the  common 
law.  It  depends  altogether  upon  the  usage  and  custom  of  the 
courts.  It  extends  only  to  the  Court  of  King's  Bench,  the  Com- 
mon Pleas,  the  Exchequer,  and  Court  of  Chancery.  It  is  not 
claimed  by  all  Courts  of  Record,  as  such.  The  privilege  of  offi- 
cers of  the  Common  Pleas  must  be  certified  to  the  King's  Bench, 
and  that  of  the  officers  of  the  Exchequer  must  be  proved  by  the 
red  book.  17  Vin.  Ab.  518,  530,  531,  tit.  Chancery ;  art.  12 
and  16,  Stanary  Courts ;  4  Bac.  Ab.  219,  224  ;  System  of  Plead- 
ing,  343,  348.  It  is  to  be  presumed  that  it  was  originally  granted 
to  certain  courts  only,  by  the  original  grant  or  charter  by  which 
the  courts  were  erected.  By  the  charter  to  Lord  Baltimore,  he 
was  empowered  to  erect  courts,  and  if  the  privilege  is  claimed  by 
the  courts  in  Maryland,  it  may  be  presumed  to  be  claimed  under 
the  charier,  <§.  7.  See  the  Act  of  Assembly,  1637;  2  Richardson's 
Practice  Com.  Pleas,  176,  for  the  form  of  a  plea  of  privilege. 

Kilty,  C.  J.  It  is  the  unanimous  opinion  of  the  Court  that 
the  rule  should  not  be  laid,  and  that  the  privilege  is  not  to  be 
allowed.  The  Court  consider  that  the  privilege,  as  exercised  by 
certain  courts  in  England,  does  not  depend  on  any  principle  of 
the  common  law,  extending,  generally,  to  all  judicial  bodies,  but 
is  in  the  nature  of  a  particular  grant  or  charier  to  a  certain  court. 
The  exercise  of  the  privilege  in  the  state  of  Maryland  depends  on 
the  like  principle,  and  flows  from  a  grant  or  charter  to  the  courts 
there.  The  adoption  of  the  laws  of  Maryland  in  this  county, 
under  the  law  by  which  this  Court  is  established,  does  not  give  to 
the  CouK  the  privileges  which  have  been  thus  derived  to  the 
courts  of  Maryland,  and  therefore  they  are  not  authorized  or 
bound  to  extend  to  their  officers  the  benefits  or  disadvantages  of 
the  privilege  contended  for ;  and  have  not  the  power  to  extend  it 
to  the  prejudice  of  otLer  persons.     See  2  Hawk.  P.  C.  2, 4,  and  5. 


United  States  v.  John  Clancey. 

Upon  indictment  for  larceny  nnder  the  Act  of  Congress,  the  owner  of  the  goods  stolen 
is  a  competent  witness  after  having  released  to  the  United  States  his  half  of  the  fine. 

Indictment,  under  the  Act  of  Congress,  for  stealing  the  goods  of 
Luke  O'Dea. 

VOL.    I.  2 
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Parrot  v-  Habersham. 


The  Attorney  for  the  United  States  offered  the  owner  of  the 
goods  as  a  witness.  The  counsel  for  the  prisoner  objected, 
because,  by  the  Act  of  Congress,  half  of  the  fine  is  to  go  to  the 
owner. 

The  witness  executed  a  release  to  the  United  States  of  his  half 
of  the  fine,  whereupon  he  was  sworn. 


Richard  Parrot  v.  Joseph  Habersham,  Garnishee  of  Ignatius 

PiGMAN. 

The  certificate  of  the  presiding  magistrate  is  not  necessary  to  an  exemplification  of  the 
records  of  Virginia  and  Maryland,  for  the  purpose  of  obtaining  executions  under  the 
13th  section  of  the  act  of  27th  February,  1801. 

Motion  to  quash  an  execution  issued  upon  an  exemplification 
from  Montgomery  county,  in  Maryland,  because  the  record  was 
not  authenticated  by  a  certificate  of  the  Chief  Judge,  or  presiding 
magistrate.  The  motion  was  overruled  by  the  Court,  because 
the  exemplification  was  such  an  one  as  seems  to  be  contemplated, 
by  the  13lh  section  of  the  act  concerning  the  District  of  Columbia, 
of  27th  February,  1801.     [2  Stat,  at  Large,  103.] 
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United  States  v.  John  Hammond. 

The  jurisdiction  of  the  United  States  over  the  District  of  Columbia  vested  on  the  first 

Monday  in  December,  1800. 
An  indictment  at  common  law,  for  larceny,  can  be  sustained  in  Alexandria  county, 

although  the  punishment  has  been  altered  by  statute. 
Judgment  cannot  be  arrested  because  there  was  no  previous  Court  of  Examiners. 

John  Hammond  was,  at  the  last  term,  indicted  at  common  law, 
and  convicted  of  stealing  the  goods  of  Margaret  Lefferty,  on  the 
26th  of  February,  1801.  A  motion  in  arrest  of  judgment  was 
made  and  continued  to  this  term.  The  grounds  of  the  motion 
were  these  :  —  1.  That  the  offence  was  not  committed  within  the 
jurisdiction  of  this  Court ;  the  theft  having  been  committed  on 
the  26th  of  February,  1801,  and  the  Act  of  Congress  which  erected 
this  Court  having  been  passed  on  the  27th  of  February,  1801. 
2.  The  indictment  does  not  conclude  against  any  statute.  3. 
There  was  no  previous  court  of  examiners,  according  to  the  laws 
of  Virginia. 

Cranch,  J.  As  to  the  first  exception,  I  am  of  opinion  that  the 
jurisdiction  over  this  district,  vested  in  Congress  on  the  1st  Mon- 
day of  December,  1800,  the  day  on  which,  by  law,  the  district 
became  the  seat  of  government.  That  the  crime  was  therefore 
an  offence  against  the  United  Slates,  and  committed  within  the 
jurisdiction  of  this  Court. 

The  second  section  of  the  Act  of  Cession,  passed  by  the  Legis- 
lature of  Virginia,  on  the  3d  of  December,  1789,  is  in  these 
words,  viz.,  "  That  a  tract  of  country  not  exceeding  ten  miles 
square,  or  any  lesser  quantity,  to  be  located  within  the  limits  of 
this  state,  and  in  any  part  thereof,  as  Congress  may  by  law  direct, 
shall  be,  and  the  same  is  hereby  forever  ceded  and  rehnquished 
to  the  Congress  and  government  of  the  United  Slates,  in  full  and 
absolute  right  and  exclusive  jurisdiction,  as  well  of  soil  as  of  per- 
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sons  residing,  or  to  reside  thereon,  pursuant  to  the  tenor  and 
effect  of  the  8th  section  of  the  1st  article  of  the  Constitution  of 
government  of  the  United  States."  That  article  has  the  following 
words :  "  The  Congress  shall  have  power  to  exercise  exclusive 
legislation  over  such  district,  not  exceeding  ten  miles  square,  as 
may,  by  the  cession  of  particular  States,  and  the  acceptance  of 
Congress,  become  the  seat  of  the  government  of  the  United 
States." 

The  jurisdiction  ceded  by  Virginia  could  not  vest  or  take  effect 
until  Congress  should  be  able,  constitutionally,  to  exercise  it; 
which  they  could  not  do,  under  the  article  of  the  constitution 
referred  to  by  the  act  of  cession,  until  the  district  should  become 
the  seat  of  the  government  of  the  United  States. 

The  act  of  cession,  by  referring  to  the  constitution,  must  be 
understood  to  mean,  that  Virginia  ceded  a  jurisdiction  which  was 
to  vest,  or  take  effect  when  the  district  ceded  should  become  the 
seat  of  government.  The  "tenor  and  effect"  of  that  section  of 
the  constitution  is,  that  Congress  should  immediately,  upon  taking 
possession  of  its  permanent  seat,  have  the  sole  and  exclusive  juris- 
diction over  it ;  and  the  cession  is  expressly  stated  to  be  according 
to  that  "  tenor  and  effect." 

It  seems  clear  that  Virginia  did  not  part  with  her  jurisdiction 
until  Congress  could  exercise  it,  which,  by  the  Constitution,  could 
not  be  until  the  district  became  the  seat  of  the  government. 

On  the  first  Monday  of  December,  1800,  the  District  of  Colum- 
bia, by  law,  and  in  fact,  became  the  seat  of  the  government  of  the 
United  States.  The  words  of  the  second  section  of  the  Act  of 
Cession  could  not  well  be  stronger  or  more  effective  than  they 
are.  The  tract  of  country  which  Congress  should  locate,'  was 
"  thereby  forever  ceded  and  relinquished  to  the  Congress  and 
Government  of  the  United  States  in  full  and  absolute  right  and 
exclusive  jurisdiction  as  well  of  soil  as  of  persons  residing  and  to 
reside  thereon." 

Before  this  right  of  exclusive  jurisdiction  could  absolutely  vest 
in  the  United  States,  it  was  necessary,  by  the  Act  of  Cession,  and 
by  the  eighth  section  of  the  first  article  of  the  Constitution  of  the 
United  Slates,  that  three  events  only  should  happen  :  1st.  That 
the  cession  should  be  accepted  by  Congress.  2d.  That  it  should 
be  located  and  defined  ;  and  3d,  That  the  district  so  accepted, 
located,  and  defined,  should  become  the  seat  of  government  of 
the  United  States.  All  these  events  had  happened  on  the  first 
Monday  of  December,  1800,  being  the  day  appointed  by  law  for 
the  removal  of  the  seat  of  government.  On  that  day,  therefore, 
all  the  preliminary  events  having  happened,  the  District  of  Co- 
lumbia became  vested  in  the  Congress  and  Government  of  the 


JULY  TERM,  1801.  17 


United  States  v.  Hammond. 


United  Stales,  according  to  the  impressive  words  of  the  Act  of 
Cession,  "  in  full  and  absolute  right  and  exclusive  jurisdiction  as 
well  of  soil  as  of  persons  residing  or  to  reside  thereon."  There 
can  be  no  doubt  in  this  case,  if  the  fourth  section  of  the  Act  of 
Cession  does  not  control  the  general  expressions  of  the  second 
section.  Let  us  then  consider  what  is  the  effect  and  operation  of 
the  fourth  section.  Here  it  becomes  necessary  to  recollect  the 
legal  rules  of  construction  which  are  applicable  to  statutes  and 
grants  ;  one  of  Avhich  is,  that  the  exception  from  the  general 
terms  of  a  grant  shall  be  construed  strictly.  Another  is,  that  in 
the  same  instrument  or  the  same  statute,  the  same  words  are  sup- 
posed to  mean  the  same  thing,  and  different  words  not  necessa- 
rily conveying  the  same  idea,  are  supposed  to  mean  different 
things.  No  repugnancy  or  absurdity  shall  be  presumed,  espe- 
cially in  a  statute,  if  the  words  will  bear  such  a  construction  a? 
to  avoid  it.  All  instruments  and  statutes  shall  be  so  construed, 
ut  res  mag^is  valeat,  quam  pereat. 

Statutes  being  written  with  much  caution,  and  enacted  with  great 
solemnity,  every  word  is  supposed  to  have  been  maturely  considered, 
and  to  have  an  appropriate  meaning.  An  act  by  which  a  Slate 
parts  with  a  portion  of  its  territory  and  jurisdiction,  is  one  of  the 
most  important  acts  which  a  State  can  perform.  It  is  an  act 
which  cannot,  like  the  ordinary  acts  of  legislation,  be  repealed, 
and  we  are  therefore  to  presume  that  the  legislature  would  be 
peculiarly  cautious  in  the  selection  of  words  to  express  its  meaning. 

The  general  expressions  of  the  second  section  of  the  Act  of 
Cession  are,  in  some  measure,  affected  by  the  proviso  contained 
in  the  fourth  section,  which  is  in  these  words,  viz. :  "  Provided 
that  the  jurisdiction  of  the  laws  of  this  Commonwealth  over  the 
persons  and  property  of  individuals  residing  wiihin  the  limits  of 
the  cession  aforesaid,  shall  not  cease  or  determine,  until  Congress, 
having  accepted  the  said  cession,  shall  by  law  provide  for  the 
government  thereof,  under  their  jurisdiction,  in  manner  provided 
by  the  article  of  the  constitution  before  recited." 

We  have  before  seen  that  by  the  secojid  section  of  the  Act  of 
Cession,  the  jurisdiction  was  to  vest  in  Congress  as  soon  as  they 
should  constitutionally  become  competent  to  exercise  it,  which 
period  has,  by  subsequent  events,  been  ascertained  to  be  the  first 
Monday  of  December,  1800. 

If  the  expression  in  the  proviso,  "jurisdiction  of  the  laws  of 
this  Commonwealth  over  the  persons  and  properly  of  individuals," 
is  supposed  to  include  the  whole  idea  of  "  full  and  absolute  right 
and  exclusive  jurisdiction,"  which  is  ceded  by  the  second  section, 
then  the  legislature  would  in  effect  say,  thai  we  cede  to  the  Con- 
gress and  Government  of  the  United  Stales  a  certain  district,  the 
2* 
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full  and  absolute  jurisdiction  over  which  shall  vest  in  Congress  as 
soon  as  the  said  district  shall  become  the  seat  of  the  government 
of  the  United  States;  provided,  nevertheless,  thai  the  said  juris- 
diction shall  not  vest  on  the  happening  of  that  event,  but  on  a 
subsequent  act  which  is  to  be  done  by  Congress,  under,  and  by 
virtue  of,  the  jurisdiction  which  we  transfer.  The  absurdity  of 
this  construction  is  evident,  and  we  must  from  thence  infer  that 
the  expression,  "jurisdiction  of  the  laws  over  the  persons  and 
property  of  individuals,"  was  not  intended  to  convey  the  same 
idea  as  the  former  expression,  "  full  and  absolute  right  and  ex- 
clusive jurisdiction  as  well  of  soil  as  of  persons." 

It  must  be  evident  that  the  expression  in  the  fourth  section  is 
far  less  comprehensive  than  that  in  the  second.  The  terms  "  full 
and  absolute  right  and  exclusive  jurisdiction  as  well  of  soil  as  of 
persons,"  comprehend  the  whole  complex  idea  of  sovereignty ; 
but  the  expression,  "jurisdiction  of  the  laws  over  the  persons 
and  property  of  individuals,"  conveys  only  a  part  of  that  idea. 
There  is  certainly  a  difference  between  the  whole  sovereign  au- 
thority of  an  independent  state,  which  comprehends  the  political  as 
well  as  legislative  or  municipal  jurisdiction,  and  the  simple  effect 
of  the  laws  enacted  under  and  by  virtue  of  its  municipal  or  legisla- 
tive power.  When  a  State,  possessed  of  sovereign  authority,  trans- 
fers to  another  State  a  part  of  its  territory,  in*  full  and  absolute 
right  and  exclusive  jurisdiction,  as  well  of  soil  as  of  persons  re- 
siding or  to  reside  thereon,  it  parts  with  its  whole  rights  of  sove- 
reignty over  such  portion  of  iis  territory.  It  may,  if  it  chooses, 
stipulate  that  the  laws  which  were  the  rules  of  conduct  in  such 
portion  of  territory  at  the  time  of  its  cession,  shall  continue  in 
force,  as  rules  of  conduct,  until  altered  by  the  State  to  which  the 
territory  is  transferred  ;  but  in  such  case,  those  laws  would  not 
derive  their  obligatory  force  from  the  continuance  of  the  jurisdic- 
tion of  the  former  sovereign  of  the  territory,  but  from  the  compact 
between  the  two  sovereign  States,  by  which  they  became  the  laws 
of  its  new  sovereign. 

The  proviso  in  the  fourth  section  appears  to  me  to  be  nothing 
more  than  a  stipulation  that  the  laws  of  Virginia,  as  they  should 
exist  at  the  time  of  the  actual  transfer  of  the  jurisdiction,  should 
remain  in  force  as  law,  until  Congress  should  otherwise  provide, 
under  their  jurisdiction.  Virginia  has  stipulated,  and  the  United 
States  by  their  act  of  acceptance  have  assented  ;  it  is  a  mere 
matter  of  compact  between  two  sovereigns  having  full  power  to 
contract  upon  that  subject.  The  jurisdiction  of  the  laws,  can 
mean  nothing  more  than  the  operation  of  the  laws  ;  and  so  it  was 
understood  by  Congress,  who,  in  their  act  of  acceptance,  have 
said,  "  Provided  that  the  operation  of  the  laws  of  the  State  within 
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such  district  shall  not  be  affected  by  this  acceptance,  until  the 
time  fixed  for  the  removal  of  the  government  thereto,  and  until 
Congress  shall  otherwise  by  law  provide." 

What  then  is  the  operation  of  a  law  ?  A  law  is  always  in  ope- 
ration as  long  as  it  is  the  rule  of  conduct  of  the  subject  upon 
which  it  is  intended  to  operate  ;  that  is,  as  long  as  the  subject  is 
bound  to  obey  it,  or  conform  his  conduct  to  its  provisions.  The 
operation  of  a  law  can  be  nothing  more  than  the  obligation  of  a 
law.  A  law  ceases  to  operate  when  it  is  no  longer  obligatory, 
and  as  long  as  it  is  obligatory  it  is  in  full  operation.  The  laws 
■would  not  cease  to  operate  upon  the  citizens  of  a  State,  although 
it  should  happen  that  there  was  neither  a  court,  a  judge,  or  an 
officer  of  justice  to  punish  a  breach  of  those  laws. 

In  England  it  was  formerly  the  case  that  upon  every  demise  of 
the  crown,  every  commission  of  every  officer  of  justice  expired  ; 
but  it  was  never  suggested  that  the  operation  of  the  laws  was  in 
any  degree  affected  thereby.  There  is  a  great  difference  between 
the  operation  of  the  laws,  and  the  execution  of  the  laws.  A  law 
may  be  in  operation,  and  yet  from  a  defect  of  courts  or  officers  of 
justice,  it  may  not  be  possible  to  carry  it  into  execution.  The 
operation  of  a  law  is  a  part  of  its  very  essence.  It  ceases  to  be  a 
law  when  it  is  no  longer  operative.  Congress  may  pass  an  act 
whose  operation  Inay  commence  on  a  future  day,  but  until  that 
day  arrives  it  does  not  become  a  law,  it  is  only  an  act  which  at  a 
future  day  is  to  become  a  law.  If,  in  the  mean  time,  before  its 
operation  commences,  a  person  does  an  act  which  would  be  con- 
trary to  that  Act  of  Congress  if  committed  after  the  time  limited 
for  its  commencement,  still  that  person  commits  no  crime,  no 
offence,  and  has  done  nothing  against  law. 

If  Congress  should  pass  an  act,  and  declare  that  the  operation 
of  that  act  should  commence  on  the  first  day  of  January  next  and 
continue  until  the  first  day  of  July  following,  it  would  not  become 
a  law  until  the  first  of  January,  and  it  would  cease  to  be  a  law  on 
the  first  of  July.  Operation,  therefore,  is  an  essential  quality  of 
every  law,  and  means  no  more  than  the  moral  power,  or  obliga- 
tion of  a  law,  or  that  quality  by  which  the  law  becomes  binding 
upon  a  man  as  a  rule  of  his  conduct. 

If,  then,  the  jurisdiction  of  the  laws  means  the  operation  of  the 
laws,  if  the  operation  of  the  laws  is  simply  their  moral  power  or 
obligatory  quality,  and  if  those  laws  derive  their  binding  force  or 
obligation,  not  from  any  remnant  of  the  jurisdiction  of  Virginia, 
but  from  the  Act  of  Congress  by  which  that  stipulation  was 
agreed  to,  then  it  will  follow  that  the  jurisdiction  of  the  laws  of 
Virginia  may  not  cease  or  determine,  and  yet  Virginia  may  have 
parted  with  every  shred  of  jurisdiction  over  the  territory. 
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Bill  it  has  been  said,  that  if  we  take  the  laws  of  Virginia,  we 
must  take  their  courts  and  their  officers  of  justice  also.  1  consider 
it  unnecessary  to  give  an  opinion  on  that  subject,  as  in  the  case 
now  before  the  court  it  will  be  sufficient  if  we  show  that  the  juris- 
diction over  this  district  was  vested  in  Congress  on  the  26ih  of 
February,  1801.  But  it  may  well  be  doubted  whether  the  courts 
or  officers  of  justice  constitute  any  part  of  the  laws  of  Virginia,  or 
of  their  jurisdiction  or  operation,  within  the  meaning  of  the  term 
laws,  as  used  in  the  Act  of  Cession  and  acceptance.  It  is  even 
doubtful  whether  an  act  of  assembly  constituting  a  court,  is  pro- 
perly speaking  a  legislative  act,  or  can  be  called  a  law.  It  seems 
more  like  a  charter  or  grant.  The  appointment  of  judges  and 
other  officers  is  certainly  not  a  legislative  act,  nor  would  it  be- 
come so  by  being  made  by  a  legislative  body. 

It  has  been  said  also  that  as  the  jurisdiction  of  the  laws  of  Vir- 
ginia was  not  to  cease  or  determine,  so  the  powers  of  the  courts, 
judges,  and  other  officers  of  justice  must  continue  and  be  coope- 
rative, or  the  laws  could  not  operate.  But  I  trust  I  have  already 
shown  that  the  operation  of  the  laws  does  not  depend  upon  the 
existence  of  courts  or  officers  of  justice,  whose  only  business  is  to 
enforce  the  execution  of  the  laws. 

The  reasons  of  inserting  the  fourth  section  in  the  Act  of  Cession, 
seems  to  have  been  that  the  inhabitants  of  this  district  should  not 
be  without  laws,  from  the  time  of  the  transfer  of  the  jurisdiction, 
until  Congress  should  have  leisure  to  frame  a  body  of  laws  for 
their  government. 

It  was  foreseen  that  as  soon  as  the  District  of  Columbia  should 
become  the  seat  of  the  government,  the  operation  of  the  laws  of 
Virginia  must  cease.  It  might  be  supposed  that  it  would  take 
Congress  a  long  time  to  form  a  complete  system,  but  it  would 
not  take  many  days  to  erect  a  court  and  establish  the  necessary 
offices  for  carrying  those  laws  into  effect.  There  was  therefore 
little  or  no  reason  for  withholding  the  jurisdiction,  if  the  operation 
of  the  laws  could  be  continued  consistently  with  its  transfer.  That 
the  Legislature  of  Virginia  thought  this  might  be  done  appears 
from  the  expressions  in  the  fourth  section,  "  until  Congress,  hav- 
ing accepted  the  said  cession,  shall,  by  law,  provide  for  the 
government  thereof  under  their  jurisdiction,  in  manner  provided 
by  the  article  of  the  Constitution,"  &c. 

By  the  Constitution,  Congress  could  not  exercise  exclusive 
legislation  over  the  district  until  it  had  become  the  seat  of  govern- 
ment. Congress  must  have  the  jurisdiction  before  they  could  con- 
stitutionally pass  a  law  "  under  "  that  jurisdiction.  Or  if  Congress 
had,  before  its  removal  to  the  district,  passed  an  act  for  its  govern- 
ment to  become  operative  when  it  should  become  the  seat  of 
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government,  still  the  jurisdiction  must  vest  before  the  act  could 
be  of  effect ;  so  that  the  vesting  of  the  jurisdiction  could  not  be 
the  consequence  of  such  an  act. 

I  must  confess  that  when  this  question  was  first  suggested,  I 
was  inclined  to  think  that  the  jurisdiction  of  Virginia  did  not 
cease  until  the  passing  of  the  Act  of  Congress  on  the  27th  of  Feb- 
ruary, 1801.  But  upon  an  accurate  comparison  of  the  Act  of  Ces- 
sion with  the  Constitution  and  the  act  of  acceptance,  I  am  clearly 
of  opinion  that  the  jurisdiction  was  completely  vested  in  Congress 
on  the  first  Monday  of  December,  1800. 

As  to  the  second  reason  alleged  in  arrest  of  the  judgment,  viz., 
that  the  indictment  does  not  conclude  against  any  statute,  it  seems 
to  be  without  foundation.  I  have  no  doubt  that  an  indictment  at 
common  law  is  good.  It  was  urged  that  the  common  law  was, 
by  the  Convention  in  1776,  declared  to  be  in  force  in  Virginia 
until  it  should  be  altered  by  Act  of  Assembly  ;  and  it  was  con- 
tended that  it  had  been  altered  in  this  case  by  that  Act  of  Assem- 
bly which  authorizes  a  punishment  for  larceny  different  from  that 
which  the  common  law  inflicted.  But  that  act  contains  no  nega- 
tive words  by  which  the  common  law  punishment  is  excluded, 
and  I  think  the  common  law  cannot  be  altered  without  such 
negative  words. 

As  to  the  third  exception,  namely,  that  there  was  no  previous 
court  of  examiners,  I  imagine  it  is  a  fact  out  of  the  record,  and 
which  cannot  be  alleged  in  arrest  of  judgment.  The  record,  in 
this  case,  does  not  notice  any  proceeding  prior  to  the  indictment, 
and  you  might  as  well  allege  an  informality  in  the  warrant  which 
issued  to  apprehend  the  criminal,  or  in  the  mittimus  by  which  he 
was  committed. 

I  am  therefore  of  opinion  that  the  judgment  must  be  entered. 

Marshall,  .T.,  concurred  in  this  opinion. 

Kilty,  C.  J.,  dissented. 


Commonwealth  of  Virginia  v.  Laavrence  Hooff. 

If  the  information  upon  a  by-law  state  that  the  penalty  accrued  to  the  commonwealth, 
when,  by  charter,  it  accrued  to  the  town,  the  judgment  must  be  arrested. 

Information,  for  keeping   a  slaughter-house  in   the   town  of 
Alexandria,  contrary  to  a  by-law  of  the  corporation. 

The  Court  arrested  the  judgment  on  the  ground  that  the  inform- 
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alion  slated  that  the  penalty  accrued  to  the  Commonwealth. 
By  the  act  of  incorporation  of  Alexandria,  all  penalties  for 
breaches  of  by-laws  were  to  be  for  the  use  of  the  town,  and  to  be 
levied  by  distress  and  sale  of  the  offender's  goods. 


Commonwealth  of  Virginia  v.  John  Smith. 

An  information  may  be  amended  by  stating  that  the  penalty  accrued  to  the  town  in- 
stead of  the  commonwealth. 

Information  for  keeping  a  slaughter-house  in  Alexandria  con- 
trary to  a  by-law  of  this  corporation. 

Mr.  Mason,  Attorney  for  the  United  States,  moved  for  leave  to 
amend  the  information,  by  stating  the  penalty  to  accrue  to  the 
town  of  Alexandria,  instead  of  the  Commonwealth.  He  stated  it 
to  be  every  day's  practice,  and  cited  2  Hawk.  348.  The  King"  v. 
Wi/kes,  4  Burr.  2527,  2566. 

Mr.  Simms  and  Mr.  E.  J.  Lee,  for  defendant,  agreed  that 
informations  might,  at  common  law,  be  amended  in  the  same 
manner  as  declarations,  but  contended  that  the  amendment  now 
proposed  was  such  an  one  as  could  not  be  made  in  a  declaration 
at  common  law.  The  amendment  intended  was  matter  of  sub- 
stance.    1  Bac.  Ab.  102 ;   Cope  v.  Marshall,  Sayer,  234. 

An  amendment,  alleging  a  new  right  of  action,  was  refused. 
1  Cromp.  Prac.  105.  A  declaration  against  executor  in  debet  and 
deiinet  shall  not  be  amended.  1  Bac.  Ab.  97,  98.  An  amend- 
ment ought  not  to  be  made  after  the  term  next  after  the  filing  of 
the  declaration.  1  Wilson,  149 ;  1  Cromp.  Prac.  105.  After 
plea  no  new  count  can  be  added.  Sayer,  97,  151,  172  ;  1  Cromp. 
Prac.  106.  In  the  case  of  The  King-  v.  Wilkes,  Lord  Mans- 
field said  no  amendment  in  matter  of  substance  ought  to  be  made. 
The  reason  why  he  permitted  an  amendment  in  that  case  was, 
thai  the  defence  was  not  altered,  nor  the  charge  varied.  If  the 
amendment  would  make  any  difference  in  the  judgment,  it  ought 
not  to  be  admitted.  The  proposed  amendment  changes  the 
parties. 

Mr.  Mason,  in  reply. 

The  practice  has  been  relaxed  since  the  time  of  the  authorities 
read  by  3Ir.  Lee.  The  proceedings  in  civil  suits  may  be  amended 
at  any  time  before  trial.     The  question,  to  whom  the  penalty  is  to 
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accrue,  has  nothing  to  do  with  the  offence,  nor  does  it  alter  the 
plea.  2  Hawk.  397.  The  conclusion  from  the  case  in  Hawkins 
is,  that  when  a  man  is  convicted  of  the  offence,  and  the  forfeiture 
incurred,  if  the  judgment  state  the  forfeiture  as  accruing  to  a 
wrong  person,  the  judgment  may  be  corrected.  In  the  cases  of 
Xing'  V.  King-,  and  King  v.  Charlesworth,  in  Burrow's  Reports, 
the  amendments  were  of  substance.  The  King  v.  Holland,  4 
T.  R.  457,  458. 

Kilty,  C.  J.,  and  Cranch,  J.,  allowed  the  amendment  to  be 
made. 

Marshall,  J.,  contra. 

The  grounds  upon  which  the  Court  allowed  this  amendment 
were,  that  it  was  not  in  a  matter  of  substance.  An  information  is 
in  the  nature  of  an  indictment.  The  object  is  the  punishment  of 
the  offender.  The  fact,  therefore,  is  the  substance  of  the  charge, 
and  the  person  to  whom  the  benefit  is  to  accrue  is  immaterial.  It 
differs  from  an  action  of  debt  brought  by  the  Commonwealth  for 
the  penalty.  There  the  right  of  action  is  in  consequence  of  the 
clause  designating  to  whom  the  penalty  shall  accrue.  It  is  part 
of  the  plaintiff's  title ;  and,  if  by  law,  the  penalty  did  not  accrue 
to  the  plaintiff,  he  could  not  recover.  But,  here  the  offender 
ought  to  be  convicted  whether  the  penalty  accrue  to  the  Common- 
wealth or  not. 


Mandeville  &  Jamieson  v.  Alexander  Mackenzie. 

In  order  to  charge  an  indorser  in  Virginia,  it  is  necessary  for  the  plaintiff  to  show  that 
he  instituted  his  suit  against  the  maker  in  due  time,  and  prosecuted  it  diligently  to 
an  ineflFectual  execution. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  promissory 
note  made  by  John  Mclver,  payable  to  the  defendant,  and  by 
him  indorsed  to  the  plaintiff.  The  note  was  payable  on  the  19th 
of  February,  1797,  and^protested  for  non-payment  on  the  20th. 

The  jury  found  a  special  verdict  in  these  words,  namely :  "  We 
find  the  note  in  the  declaration  mentioned  in  these  words,  namely : 
We  find  the  indorsement,  &c.  We  find  that  the  plaintiffs  insti- 
tuted a  suit  in  the  Court  of  Hustings  in  the  town  of  Alexandfia, 
against  the  said  John  Mclver,  and  obtained  a  judgment  thereon 
against  him.  We  find  that  the  said  judgment  has  not  been  paid, 
or  any  way  satisfied.     We  find,  that  before  the  commencement 
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of  this  suit,  the  said  John  Mclver  became  insolvent,  and  took  the 
oath  of  an  insolvent  debtor,  according  to  law.  We  find,  that 
after  the  protest  of  the  said  note,  and  before  the  plaintiffs  com- 
menced suit  against  the  said  Mclver,  the  plaintiffs  received  from 
said  Mclver,  in  part  payment  of  said  note,  the  following  sums, 
namely :  March  9th,  1797,  $100 ;  March  lOlh,  $73,34 ;  June 
30th,  $30.  If  the  law  be  for  the  plaintiffs,  we  find  for  the  plain- 
tiffs ^82.13  damages ;  if  the  law  be  for  the  defendant,  we  find  for 
the  defendant." 

Cranch,  J.  The  contract  of  the  assignor  is  to  this  effect,  that 
he  will  repay  the  money  to  the  assignee  if  the  assignee  cannot 
obtain  the  money  from  the  promissor,  having  used  due  diligence 
therefor.  The  plaintiff,  to  entitle  himself  to  recover,  must  make 
out  his  case ;  that  is,  he  must  show  that  he  has  not  obtained  the 
money  from  the  maker  of  the  note,  and  that  he  has  used  due 
diligence.  It  is  admitted  that  a  suit,  prosecuted  to  judgment  and 
execution,  is,  in  Virginia,  a  necessary  part  of  that  diligence, 
(unless,  perhaps,  it  can  be  shown  that  the  maker  was  insolvent, 
or  had  run  away,)  but  it  is  not  the  whole  of  due  diligence.  The 
plaintiff  must  show  further  that  he  prosecuted  his  suit  in  a  reason- 
able lime,  that  the  execution  has  been  delivered  to  the  proper 
officer  to  be  served,  and  that  it  has  been  ineffectual.  This  I  take 
to  be  as  necessary  a  part  of  the  plaintiff's  case,  as  it  is  to  show 
that  he  brought  a  suit ;  for  the  defendant's  engagement  is  only 
conditional,  and  the  condition  is  precedent.  The  jury  have  not 
found  at  what  time  the  suit  was  brought  against  Mclver,  but  they 
have  found  that  it  was  not  brought  before  the  30th  June,  1797. 
They  have  not  found  that  any  execution  was  taken  out  upon  that 
judgment,  nor  have  they  stated  whether  Mclver  became  insolvent 
before  or  after  the  judgment  was  rendered  against  him.  They 
have  only  found  that  he  became  insolvent  before  the  suit  was 
brought  against  the  present  defendant,  McKenzie. 

The  fact  of  due  diligence  must  have  been  necessarily  in  issue, 
as  part  of  the  plaintiff's  cause  of  action,  and  the  jury  not  having 
expressly  found  that  due  diligence  was  used,  and  not  having  found 
facts  enough  for  the  Court  to  decide  whether  such  diligence  was 
used  or  not,  I  think  a  venire  facias  de  novo  ought  to  be  awarded. 

Kilty,  C.  J.,  and  Marshall,  J.,  assented. 

The  authorities  cited  were,  Lee  v.  Love,  MS.,  (since  reported 
in  1  Call,  497,);  Kyd,  208;  Strange,  745;  1  Wilson,  48;  1 
T.  R.  167;  1  Salk.  132;  Mackie  v.  Davis,  2  Wash.  219;  2 
Lord  Raymond,  758;  3  Burr.  1522;  Kyd,  165;  Buller,  N.  P. 
271 ;  2  Str.  1146. 
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Stephen  Cooke's  Lessee  v.  Nicholas  Voss. 

In  ejectment  upon  re-entry  for  non-payment  of  rent  by  tenant  in  fee,  the  plaintiff  need 
not  show  that  his  own  title  was  in  fee,  if  he  shows  a  possession  of  forty-four  years ; 
nor  that  there  were  not  sufficient  goods  on  the  premises,  within  the  first  thirty  days 
after  the  rent  became  due,  whereof  distress  might  be  made ;  nor  that  he  demanded 
the  rent  on  the  day  it  became  due ;  nor  on  what  part  of  the  lot  the  rent  was  de- 
manded. 

The  jury  found  a  special  verdict,  which  stated.  That  William 
Thornton  Alexander  and  those  under  whom  he  claimed,  were 
seized  and  possessed  of  the  lot  of  land  in  the  declaration  men- 
tioned for  the  space  of  about  forty- four  years  next  before  the  25th 
December,  1794,  and  being  so  seized  and  possessed  on  the  said 
25th  December,  1794,  by  deed  of  bargain  and  sale  of  that  date, 
conveyed  the  said  lot  to  the  said  Stephen  Cooke,  the  lessor  of  the 
plaintiff,  who  being  seized  and  possessed  thereof  on  the  25th  of 
May,  1795,  by  his  deed  of  that  date,  conveyed  the  same  to  Ed- 
ward Ramsay  in  fee  simple,  he  "  yielding  and  paying  for  the 
same  on  the  first  day  of  January  yearly  d£16  Virginia  currency  as 
an  annual  rent  to  the  said  Stephen  Cooke,  his  heirs  and  assigns. 
This  deed  contained  the  usual  clause  of  distress,  and  re-entry,  if 
the  rent  should  be  in  arrear  thirty  days,  and  sufficient  goods  and 
chattels  should  not  be  found  upon  the  said  premises,  of  which  dis- 
tress and  sale  might  be  made  to  satisfy  the  rent. 

By  virtue  of  which  deed  the  said  Edward  Ramsay  entered 
into  the  said  lot  of  land,  and  was  seized  and  possessed  thereof. 
That  on  the  1st  day  of  January,  1798,  there  were  in  arrear  £16  for 
the  rent  which  became  due  on  the  1st  day  of  January,  1797,  and 
£16  for  the  rent  which  became  due  on  the  1st  day  of  January, 
1798.  That  on  the  31st  day  of  January,  1798,  about  fifteen  mi- 
nutes before  the  setting  of  the  sun,  the  said  Stephen  Cooke  went 
upon  the  said  lot  and  demanded  payment  of  the  rent  of  £16  due 
on  the  1st  day  of  January,  1797,  and  also  of  the  rent  of  £16 
which  became  due  on  the  1st  day  of  January,  1798 ;  and  conti- 
nued on  the  said  lot  of  ground  until  after  the  setting  of  the  sun, 
and  no  person  appearing  to  pay  the  said  rent,  and  no  goods  and 
chattels  being  thereon  whereof  distress  could  be  made  to  satisfy 
and  pay  the  aforesaid  rents,  or  either  of  them,  the  said  Stephen 
Cooke  re-entered  on  the  said  lot  of  ground,  declaring  that  he  did 
so  in  consequence  of  the  said  rent  not  being  paid,  and  there  being 
no  goods  and  chattels  on  said  lot  whereof  distress  could  be  made, 
by  virtue  of  the  clause  of  re-entry  contained  in  the  aforesaid  deed 
from  the  said  Stephen  Cooke  to  the  said  Edward  Ramsay. 

The  jury  did  not  find  that  a  demand  was  made  of  the  rents 
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aforesaid  at  any  time  before  the  said  31st  day  of  January,  1798 ; 
nor  that  Nicholas  Voss,  the  defendant,  to  whom  Ramsay  had 
conveyed  the  premises,  had  notice  of  the  aforesaid  demand  of 
rent  and  re-entry  previous  to  the  6th  day  of  May,  1798. 

The  jury  found  that  in  the  summer  of  1798,  there  was  a  kiln 
of  bricks  on  the  said  lot  of  ground  to  the  value  of  three  hundred 
dollars,  the  property  of  the  said  Nicholas  Voss,  who  during  the 
said  summer  erected  buildings  on  the  lot  to  the  value  of  six  hun- 
dred dollars. 

They  also  found  the  lease,  entry,  and  ouster. 

Mr.  Jones  and  Mr.  E.  J.  Lee,  for  the  defendant. 

This  is  a  case  of  forfeiture,  and  therefore  the  plaintiff  must  en- 
title himself  strictly.  The  jury,  although  they  find  that  Alexan- 
der was  seized,  yet  do  not  say  of  what  estate. 

The  re-entry  of  Doctor  Cooke  was  not  lawful.  He  could  not 
re-enter  for  the  rent  due  1st  January,  1797,  because  it  does  not 
appear  that  there  were  not  goods  enough  on  the  premises  within 
the  first  thirty  days  after  the  rent  became  due  to  satisfy  it.  It 
was  too  late  to  demand  the  rent  of  1797  in  January,  1798,  for  the 
purpose  of  creating  a  forfeiture.  It  ought  to  have  been  demanded 
in  January,  1797.  For  the  rent  of  1798,  the  re-entry  on  the  31st 
of  January  was  too  soon.  The  rent  was  payable  on  the  1st  of 
January.  The  tenant  had  the  whole  day  to  pay  it  in.  On  the 
31st  of  January,  the  thirty  days  after  the  rent  became  payable 
had  not  elapsed.  The  thirty  days  ended  with  the  31st  of  Jan- 
uary. The  demand  might  be  made  on  the  thirtieth  day  after, 
&c.,  but  the  re-entry  could  not  be  until  after  the  thirty  days  had 
completely  expired. 

The  demand  of  the  rent  ought  to  have  been  made  on  the  1st 
day  of  January,  and  continued  until  the  thirty  days  had  expired. 
4  Bac.  Ab.  353.  For  if  a  sufficient  distress  could  have  been  made 
on  any  one  of  the  thirty  days  no  re-entry  could  be  made. 

The  jury  have  not  found  the  manner  of  the  re-entry  nor  the 
mode  of  demand.  The  verdict  does  not  state  whether  there  was 
a  mansion-house  on  the  lot,  nor  that  the  demand  was  made  on  the 
most  public  part  of  the  lot. 

The  demand  ought  to  be  made  at  the  front  door  of  the  house ; 
if  there  was  no  house  it  ought  to  be  made  at  the  most  notorious 
part  of  the  land.  4  Bac.  Ab.  358 ;  1  Cro.  15.  The  landlord  must 
enter  the  house  to  demand  the  rent,  if  the  door  be  open  ;  if  there 
be  no  house,  then  it  must  be  demanded  at  the  most  notorious  part 
of  the  land. 

They  cited  Espinasse,  177,  that  courts  lean  against  forfeitures. 

Mr.  Stvann,  for  the  plaintiff. 

Twenty  years'  possession  is  sufficient  to  support  an  ejectment, 
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whether  the  seizin  be  in  fee  or  otherwise  ;  unless  the  verdict  had 
stated  it  to  be  under  a  lease.  The  verdict  does  not  say  that  the 
re-entry  was  made  on  the  31st,  but  says  the  demand  was  a  quar- 
ter of  an  hour  before  sunset  on  the  31st,  and  that  Dr.  Cooke 
remained  on  the  land  until  after  sunset,  and  that  afterwards  he 
re-entered.  Oates  v.  Wig/all,  3  Burr.  1897.  It  is  of  no  conse- 
quence on  what  part  of  a  lot  of  40  feet  by  123  the  demand  is 
made.  There  is  no  part  of  it  on  which  a  man  may  not  be  seen 
from  every  other  part.  Har.  Co.  Lit.  202,  (a),  note  3. 
Judgment  for  the  plaintiff. 


John  Dunlop  v.  William  Silver  et  al. 

In  Virginia  the  indorsee  of  a  promissory  note  may  recover  at  law  against  a  remote  in- 
dorscr ;  and  it  is  not  necessary  that  he  should  have  given  the  defendant  notice  of  the 
non-payment  by  the  maker,  nor  of  his  insolvency.  If  the  holder  receive  an  inland 
bill  for  the  money  due  by  the  note,  it  is  a  discharge  of  the  note  unless  the  parties 
otherwise  agree. 

Comparison  of  handwriting  is  admissible  evidence  in  civil  cases. 

Assumpsit  by  an  indorsee  against  a  remote  indorser  of  a  pro- 
missory note. 

James  Cavan  made  a  promissory  note  by  which  he  promised  to 
pay  to  Silver  et  al.,  or  order,  sixty  days  after  date,  six  hundred 
dollars  for  value  received,  negotiable  at  the  Bank  of  Alexan- 
dria. Silver  et  al.  indorsed  the  note  to  Downing  and  Dowell  in 
these  words :  "  Pay  the  contents  to  Downing  and  Dowell." 
Downing  and  Dowell  indorsed  "  Pay  the  contents  to  John  Dun- 
lop or  order."  Dunlop  brought  suit  against  Cavan,  in  due  time, 
as  the  jury  thought,  and  recovered  judgment,  and  sued  out  exe- 
cution, upon  which  Cavan  was  taken,  and  took  the  oath  of  an 
insolvent  debtor.  It  was  proved  on  the  trial  that  Cavan  had  given 
Dunlop  an  order  on  some  person  in  Philadelphia  for  the  money 
due  on  the  note,  which  order  was  returned  protested  and  deli- 
vered back  to  Cavan.     The  declaration  had  two  counts, — 

1.  A  special  count  stating  the  making  and  indorsing  the  note, 
the  suit,  judgment,  and  execution  against  Cavan,  and  his  insol- 
vency. 

2.  Itidebitaius  assumpsit  for  money  had  and  received  to  the 
plaintiff  s  use.  The  plaintiff  offered  to  prove  the  handwriting  of 
one  of  the  indorsers,  by  comparing  it  with  the  signature  of  the 
bail-bond  filed  in  this  case ;  and  contended  that  as  it  was  a  bond 
taken  by  a  sworn  officer  and  filed  in  court,  it  could  not  be 
denied. 

This  evidence  was  admitted  by  Kilty,  C.  J.,  and  Marshall,  J., 
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Cranch,  J.,  contra,  because  the  bond  itself  was  not  proved  to  be 
signed  by  the  defendant. 

On  the  trial  four  points  were  made  on  the  part  of  the  defend- 
ants: —  1.  That  notice  of  Cavan's  refusal  to  pay  was  not  given 
by  Dunlop  to  Silver  et  al.  2.  That  no  notice  was  given  by  Dun- 
lop to  Silver  et  al.  that  suit  had  been  brought  against  Cavan  and 
that  he  had  taken  the  oath  of  an  insolvent  debtor.  3.  That  an 
action  at  law  will  not  lie  by  an  indorsee  against  a  remote 
indorser.  4.  That  the  debt  due  by  the  note  was  discharged  by 
Dunlop's  taking  an  order  on  Philadelphia. 

As  to  the  1st  and  2d  points  the  Court  was  of  opinion  (under 
the  authority  of  the  case  of  Lee  v.  Love,  1  Call,  397,  and  in  con- 
formity to  what  was  understood  to  be  the  practice  of  Virginia,) 
that  notice  was  not  necessary.  That  the  liability  of  the  indorser 
did  not  arise  until  the  maker  had  been  sued  and  proved  to  be 
insolvent  upon  the  execution.  That  notice  is  of  no  use  to  the 
indorser,  for  he  cannot  be  called  upon  until  the  maker's  insol- 
vency is  proved  ;  and  that  the  maker's  simple  refusal  to  pay  was 
an  immaterial  fact. 

As  to  the  3d  point  it  was  agreed  that  the  verdict  of  the  jury,  if 
for  the  plaintiff,  should  be  subject  to  the  opinion  of  the  Court 
upon  the  question  whether  an  indorsee  can  maintain  an  action 
against  a  remote  indorser  of  a  promissory  note  payable  to  order. 

Upon  the  4th  point  the  Court  directed  the  jury  that  if  they 
should  be  of  opinion  from  the  evidence  that  a  draft  on  Philadel- 
phia was  received  by  Dunlop  for  the  money  due  by  the  note,  it 
should  be  considered  as  a  discharge  of  the  note,  at  least  as  to  the 
indorsers,  unless  it  should  appear  to  the  jury  from  the  whole  evi- 
dence in  the  case  that  there  was  an  agreement  of  the  parties  at 
the  time  that  it  should  not  be  a  discharge,  or  only  a  discharge  if 
paid. 

A  verdict  was  found  for  the  plaintiff,  and  upon  argument  on 
the  point  reserved,  it  was  contended  by 

Mr.  Jones,  on  behalf  of  the  defendants, 

That  there  was  no  privity  of  contract  between  an  indorsee  and 
the  remote  indorser,  that  the  custom  of  merchants  does  not  apply 
to  bonds  and  promissory  notes,  and  perhaps  not  to  inland  bills. 
Kyd,  ch.  8,  p.  175 ;  Lambert  v.  Oaks,  1  Ld.  Raym.  443 ;  Mackie^s 
Executors  v.  Davis,  2  Wash.  219. 

Mr.  Swann,  contra. 

No  privity  of  contract  is  necessary  on  either  count. 

If  the  paper  is  negotiable  the  obligation  goes  along  with  it. 
Even  the  money  due  upon  a  responderdia  bond  has  been  held  to 
be  assignable  with  the  consent  of  the  obligor,  and  the  assignee  has 
recovered  in  his  own  name.    Fenner  v.  Meares^  2  W.  Bl.  1269. 
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The  action  for  money  had  and  received  does  not  depend  upon 
privity.  If  a  man  gets  money  into  his  hands  to  which  I  am  in 
equity  entitled,  I  may  have  the  action.  Moses  v.  Macferlan,  2 
Burr.  1012  ;  Tatlock  v.  Harris,  3  T.  R.  174 ;  Grant  v.  Vaughan, 
3  Burr.  1516 ;   Ward  v.  EvanSy  2  Ld.  Raym.  930. 

Kilty,  C.  J.,  and  Cranch,  J.,  were  of  opinion  that  the  action 
for  money  had  and  received  was  supported.^  Marshall,  J., 
contra. 

Judgment, for  the  plaintiffs.  Overruled  by  the  Supreme  Court 
of  the  United  States,  in  Mandeville  v.  Riddle,  1  Cranch,  290. 


Leiper  &  Co.  V.  BicKLEY  et  al. 

Notice  of  the  time  and  place  of  taking  a  deposition,  given  to  the  attorney-at-law  of  the 
opposite  party,  is  sufficient ;  and  one  hour's  notice,  when  the  party  lives  in  the  same 
village  or  town,  is  reasonable  notice,  unless  special  circumstances  should  be  shown 
to  render  it  unreasonable. 

On  the  trial  of  this  cause  a  deposition  de  bene  esse  was  offered 
by  the  plaintiffs. 

Mr.  Faw,  for  the  defendants,  objected, 

1.  That  notice  was  not  given  to  the  other  party,  but  to  his  attor- 
ney at  law,  and  that  such  notice  is  not  good.  Buckner,  one  of 
the  defendants,  was  a  resident  of  the  town  of  Alexandria,  where 
the  deposition  was  taken,  but  was  out  of  town  at  the  time,  and  his 
house  shut  up.        • 

2.  That  the  notice  was  not  reasonable,  being  only  one  hour 
before  the  time  of  taking  the  deposition. 

But  the  Court  was  of  opinion  that  the  notice  to  the  attorney  in 
such  cases  is  good,  and  that  in  this  case  an  hour's  notice  was  suffi- 
cient, unless  special  circumstances  should  be  shown  to  render  it 
unreasonable. 


Negro  Rose  v,  James  Kennedy. 

The  certificate  of  a  justice  of  the  peace  of  an  oath  taken  by  the  owner  of  a  slave  may 
be  read  to  the  .jury  as  evidence  in  itself  that  the  oath  required  by  the  statute  was 
taken,  although  the  oath  so  certified  varies  from  that  prescribed. 

Action  of  assault  and  battery  to  try  the  plaintiffs  right  to  free- 
dom. 

*  See  the  grounds  of  this  opinion  stated  at  length  in  1  Cranch,  Sup.  Ct.  Reports, 
Appendix,  p.  367. 

3* 
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She  was  brought  into  Virginia  in  the  year  1792,  and  she  claimed 
to  be  free  because  her  owner  had  not  taken  the  oath  prescribed 
by  the  Act  of  Virginia  of  17th  December,  1792,  section  4,  Revised 
Code,  p.  196,  (Ed.  1803,  p.  187.) 

The  defendant  produced  a  certificate,  by  T.  Hooe,  a  justice  of 
the  peace,  of  an  oath  taken  by  the  owner  on  the  28th  of  Decem- 
ber, 1792,  but  varying  in  some  respects  from  the  oath  prescribed. 

The  plaintiff  objected  to  the  paper  being  read  to  the  jury,  to 
prove  that  the  owner  took  the  oath  prescribed  by  law,  on  account 
of  the  variance  ;  and  prayed  the  Court  to  instruct  the  jury  that  the 
paper,  in  itself,  is  not  evidence  of  that  fact. 

But  the  Court  refused  to  give  that  instruction,  and  directed  it  to 
be  read  to  the  jury,  and  instructed  them  that  they  might  judge 
from  that,  and  the  testimony  produced,  whether  the  oath  was 
taken  or  not. 

Cranch,  J.,  contra. 

The  paper  is  not  in  itself  evidence  that  the  oath,  as  prescribed, 
was  taken.  For  when  a  magistrate  undertakes  to  certify  how 
he  has  administered  an  oath,  the  jury  cannot,  without  proof, 
presume  any  thing  not  certified.  They  cannot  say  that  he  admi- 
nistered the  oath  in  any  other  form  than  he  has  certified. 


Herbert  v.  Ward. 

Goods  in  the  officer's  hands  under  a  distress  for  rent,  are  liable  to  attachment  at  the 
suit  of  the  same  landlord,  for  the  rent  not  yet  due ;  and  may  be  condemned,  although 
replevied  by  the  tenant  after  the  attachment  levied. 

Attachment  to  secure  rents  not  due,  by  virtue  of  the  Act  of 
Assembly  of  Virginia  of  29th  of  November,  1792.  Rev.  Code, 
162,  §  8,  (Ed.  1803,  p.  154.) 

On  the  27th  of  March,  the  plaintiff  distrained  for  more  rent 
than  was  then  due.  On  the  28th  of  March,  the  defendant  reple- 
vied the  goods.  On  the  same  day,  the  plaintiff  issued  an  attach- 
ment to  secure  fifteen  months'  rent  in  advance  and  becoming 
due  from  and  after  the  1st  of  April.  On  the  1st  of  April,  the 
plaintiff  distrained  for  a  quarter's  rent  due  that  day,  and  which 
had  been  included  in  the  distress  made  on  the  27th  of  March. 
On  the  17th  of  April,  the  attachment  for  the  fifteen  months'  rent 
was  quashed.  On  the  same  day,  the  plaintiff  took  out  another 
attachment  for  three  months'  rent  in  advance  which  was  on  the 
same  day  executed  on  the  goods  in  the  officer's  hands  under  the  dis- 
tress. On  the  25th  of  April,  the  defendant  took  out  a  new  replevin 
for  the  goods  distrained  on  the  1st  of  April,  which  were  delivered 
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to  him,  and  he  gave  a  receipt  for  them,  but  the  marshal  still 
retained  them  in  his  hands  under  the  attachment  of  the  17th  of 
April.  The  question  was,  whether  the  attachment  was  properly 
levied  on  the  goods  while  they  remained  in  the  hands  of  the  officer 
by  virtue  of  the  distress.  It  was  contended  that  these  goods  were 
in  cusiodid  leg-is,  and  therefore  could  not  be  attached,  and  of  this 
opinion  was  Cranch,  J. 

But  judgment  was  rendered  by  Kilty,  C.  J.,  and  Marshall,  J., 
for  all  the  goods  attached,  including  those  in  the  hands  of  the 
oflBcer  under  the  distress. 


Talbott  v.  Hartley. 

An  award  is  void  which  is  not  final  and  conclusive,  and  does  not  embrace  all  the  mat 

ter  submitted,  and  settle  the  dispute. 
After  delivering  their  award,  the  arbitrators  cannot  again  act  upon  the  case  without 

new  authority. 

Assumpsit  for  the  labor  of  two  negro  boys.  Bill  and  Hanson. 

Bowling,  the  owner  of  the  boys,  had  by  indenture  bound  them 
as  apprentices  to  the  plaintiff.  Bill  was  to  serve  until  September, 
1798,  and  Hanson  until  September,  1799. 

Talbott  hired  the  boys  to  Hartley,  the  defendant,  who  refused 
to  pay  him  for  their  labor,  alleging  that  Bowling  claimed  it. 
Upon  this,  Talbott  and  Bowling  submitted  the  matter  to  arbitra- 
tors. The  submission  was  in  these  words :  "  All  our  disputes, 
differences,  controversies,  &c.  concerning  two  apprentices  with 
said  Levi  Talbott." 

The  award  was  in  these  words :  "  We  the  arbitrators  between 
Robert  Bowling  and  Levi  Talbott,  do  agree  that  the  said  negro 
boy,  named  Bill,  is  free  from  L.  Talbott  the  13lh  December, 
1797,  and  likewise  the  negro  boy,  named  Hanson,  is  free  from 
Levi  Talbott  the  31st  day  of  January,  1798. 

Signed,  Joseph  Coleman. 

Archibald  M'Clish." 

It  was  proved  that  this  award  was  signed  by  both  arbitra- 
tors, who  agreed  that  the  original  should  remain  with  Coleman, 
who  should  give  out  copies  to  the  parties ;  and  that  Coleman  did 
deliver  such  copies.  Afterwards  the  arbitrators  met  again  and 
made  a  different  award. 

The  Court  decided  that  the  first  award  was  void,  because  it 
was  not  final  and  conclusive,  and  did  not  embrace  all  the  objects 
submitted.     It  did  not  settle  the  dispute.     It  did  not  award  a 
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release  of  the  covenants,  nor  a  cancelling  of  the  indentures. 
And  that  the  second  award  was  also  void,  because  the  authority  of 
the  arbitrators  was  spent  in  making  the  first  award. 


Sutton  v.  Mandeville  and  Jamieson. 

A  defective  forthcoming  bond,  will,  at  the  plaintiflPs  request,  be  quashed,  as  well  as  the 
execution  upon  which  it  was  founded. 

Motion  for  judgment  on  a  forthcoming  bond. 

The  bond  produced  was  not  signed  by  Mandeville  and  Jamie- 
son,  but  had  two  scrolls  for  seals,  and  was  signed  and  sealed  by 
Charles  Turner  as  surety.  Charles  Turner  was  the  town  Ser- 
jeant who  served  the  execution  upon  which  the  bond  was  given, 
and  who  had  returned  upon  the  execution  that  the  bond  was 
returned  to  the  office,  but  did  not  describe  the  bond  in  any  man- 
ner.    There  was  no  subscribing  witness. 

The  Court  refused  to  give  the  judgment ;  and,  at  the  plaintiff's 
request,  quashed  both  the  bond  and  the  execution. 


Negro  Sylvia  v.  George  Coryell. 

If  the  owner  of  a  slave  in  Virginia  send  his  slave  oat  of  the  state  for  three  years,  and 
bring  the  slave  back,  it  is  not  such  a  bringing  into  the  Commonwealth  as  entitles  the 
slave  to  freedom,  under  the  second  section  of  the  act  of  17th  December,  1792. 

Assault  and  Battery,  to  try  the  right  of  the  plaintiff  to  her 
freedom. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  following  case:  —  The  plaintiff  was  born  a  slave  in  Virghiia, 
in  1779,  and  became  the  properly  of  the  defendant,  a  citizen  of 
Virginia.  In  June,  1789,  the  defendant  sent  her  to  New  Jersey, 
where  she  remained  three  years  in  the  service  of  the  defendant's 
mother,  but  continued  all  that  time  the  property  of  the  defendant. 
At  the  end  of  the  three  years,  the  plaintiff  returned  to  Virginia, 
to  the  service  of  the  defendant,  and  has  so  remained  until  the  time 
of  bringing  her  action. 

Judgment  for  the  defendant,  by  Marshall  and  Cranch,  Judges. 
Kilty,  C.  J.,  doubted.  (See  Act  of  Assembly  of  Virginia,  17th 
December,  1792,  ed.  1832,  p.  186.) 
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GoDDARD  V.  Davis  et  al. 

In  trespass,  the  defendant  cannot  justify  under  the  general  issue. 
This  Court  has  jurisdiction  in  trespass",  although  the  damages  do  not  amount  to 
twenty  dollars. 

Trespass  for  breaking  and  entering  the  plaintiflPs  honse. 

The  Court  refused  to  permit  the  defendants,  upon  the  issue  of 
not  guilty,  to  give  in  evidence  testimony  to  prove  that  they  had  a 
warrant  for  entering  the  house. 

Verdict  for  the  plaintiff,  ten  dollars  damages. 

Motion  in  arrest  of  judgment  because  the  damages  are  less  than 
twenty  dollars.     Overruled,  and  judgment  for  plaintiff. 


VowELL  V.  Alexander. 

In  Virginia,  debt  lies  by  the  indorsee  of  an  inland  bill,  against  the  acceptor. 
Judgment  will  not  be  arrested  because  the  plaintiff's  name  is  indorsed  on  the  bill  in 
blank. 

Debt  by  indorsee  against  the  acceptor  of  an  inland  bill  of 
exchange. 

Verdict  for  the  plaintiff,  and  motion  in  arrest  of  judgment,  1st, 
because  an  action  of  debt  will  not  lie  ;  2d,  because  it  appears, 
by  the  plaintiff's  indorsement  on  the  bill,  that  he  had  parted  with 
his  right  and  interest  therein.  The  plaintifPs  name  was  indorsed 
in  blank,  not  having  been  struck  out  at  the  trial. 

Motion  overruled,  and  judgment  entered  for  plaintiff. 


Eve  Swope  v.  Mary  Courtney. 

In  a  joint  assanlt  and  battery,  a  recovery  in  a  suit  against  one  is  a  bar  to  a  suit  against 

the  other. 

Assault  and  Battery.  The  defendant  pleads  that  the  assault 
was  a  joint  assault  committed  by  her  and  Hannah  Dyson,  and 
that  the  plaintiff  recovered  judgment  at  this  term  against  Joseph 
Dyson,  and  the  said  Hannah,  his  wife,  for  the  same  assault.  The 
evidence  was,  that  Mary  Courtney  and  Hannah  Dyson  were 
together,  and  that  Dyson  threw  a  bucket  of  water  at  the  plain* 
tiffs,  and  dropped  the  bucket ;  and  that  the  defendant  immedi- 
ately took  up  the  bucket,  and  threw  it  at  the  plaintiff,  for  which 
this  action  was  brought. 
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On  the  trial  of  the  case  of  Dyson  and  wife,  objection  was  made 
by  the  then  defendant  to  the  witness  giving  in  evidence  the  decla- 
rations or  confessions  of  the  present  defendant. 

Kilty,  C.  J.,  and  Marshall,  J.»  directed  the  jury  that  this  was 
a  joint  assault  and  battery,  and  that  the  recovery  against  Dyson 
and  wife  was  a  bar  to  this  action.  Cocke  v.  Jennor,  Hob.  66 ; 
Esp.  N.  P.  416  ;  Broome  v.  Wooton,  Yelv.  67  ;  Morion's  case, 
Cro.  Eliz.  30 ;  Parker  v.  Lmvrence,  Hob.  70. 

Cranch,  J.,  contra  :  doubting  whether  it  was  a  joint  assault  and 
battery. 


United  States  v,  George  Deneale. 

The  register  of  the  Orphans'  Court  in  Alexandria  is  entitled  to  the  custody  of  the 
record  boolcs  of  wills,  of  the  late  Court  of  Hustings. 

Mandamus  nisi,  commanding  the  defendant  to  deliver  to  Cleon 
Moore,  register  of  the  Orphans'  Court,  the  records  of  wills,  &c., 
remaining  in  the  hands  of  Deneale  as  late  clerk  of  the  Court  of 
Hustings  for  the  town  of  Alexandria.  The  return  denied  the 
right  of  Moore  to  the  custody  of  those  papers.  The  following 
acts  were  cited :  Supplement  to  the  Act  of  Congress  concerning 
the  District  of  Columbia,  March  3,  1801,  §  3  [2  Stat,  at  Large, 
115J ;  the  6th  sec.  of  the  Act  of  Virginia  respecting  the  District 
Courts,  Dec.  12, 1792,  Rev.  Co.  p.  70  ;  8th  sec.  of  Act  of  Virginia, 
respecting  the  General  Court,  Dec.  13,  1792,  Rev.  Co.  70  ;  1785, 
p.  45,  concerning  Wills,  &c. ;  1792,  §  10,  concerning  Wills,  and 
12th  sec.  of  the  Act  of  Congress  concerning  the  District  of  Colum- 
bia, Feb.  27,  1801,  [2  Stat,  at  Large,  103.J 

Peremptory  madamus  ordered. 


Love  v.  Fendall's  Trustees. 

It  is  not  necessary  to  give  notice  of  the  application  for  an  injunction. 

Bill  for  injunction.  Objection  that  no  injunction  ought  to 
issue  until  reasonable  notice  to  the  opposite  party,  under  the  Act 
of  Congress  of  March  2d,  1793,  <^  5;  Vol.  ii.  p.  228,  Folwell's 
edition.     [1  Stat,  at  Large,  333.] 

Injunction  granted,  upon  bond  and  security  for  costs  in  the 
amount  of  $66.67. 
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Johnson  v.  Harris. 


Fendall  V.  Turner. 

A  motion  against  a  sheriff  for  not  paying  over  to  the  plaintiff  money  made  upon  a 
Ji  fa.  may  be  made  in  the  name  of  the  original  plaintiff  in  the  Ji.  fa.,  although  he 
had  taken  the  insolvent  oath. 

The  sheriff  cannot  levy  &fifa.  upon  money  in  his  hands  made  upon  another^,  fa. 

This  was  a  motion  for  judgment  against  Charles  Turner,  late 
town  sergeant  of  Alexandria,  for  not  paying  over  to  the  plaintiff 
money  made  on  a  Ji.  fa.  of  Feiidall  v.  Towers.  The  motion  was 
grounded  on  the  Act  of  Assembly  of  Virginia  respecting  execu- 
tions. Rev.  Co.  p.  317,  <§.  51.  (See  this  case  in  the  Supreme 
Court  of  the  United  States,  1  Cranch,  Rep.  117.) 

The  cases  cited  in  this  Court  were,  Esp.  N.  P.  741 ;  King  v. 
Webb,  2  Shower,  166;  Dalion's  Sheriff,  145,  543;  FulivoocTs 
case,  4  Co.  67 ;  Rex  v.  Bird,  2  Shower,  87 ;  Hooe's  case,  5  Co. 
90;  Act  of  Virginia  respecting  executions,  «§>  13,  51,  25,  36,  and 
50 ;  Armistead  v.  Phi/pot,  Doug.  231 ;  Benson  v.  Flower,  4  Cro. 
166,  176 ;  Staple  v.  Bird,  Barnes's  note,  214  ;  Miller  v.  Race,  1 
Burr.  457 ;  Cannon  v.  Smallwood,  3  Lev.  203 ;  Godbolt,  147 ; 
Beali/  V.  Sampson,  2  Vent.  95. 

The  Court  decided,  1.  That  the  motion  might  be  sustained  in 
the  name  of  Fendall,  although  he  had  taken  the  insolvent  oath ; 
2.  That  the  sergeant  could  not  levy  the  execution  of  Deneale  v. 
Fendall  on  the  money  in  his  own  hands  made  on  the  Ji.  fa.  of 
Fendall  v.  Toioers,  and  that  such  return  was  not  good. 

Judgment  for  the  amount  made  on  ihe  Ji.  fa.,  and  fifteen  per 
cent,  per  annum  damages. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  1 
Cranch,  117. 


Johnson  v.  Harris. 

Bail  will  not  be  required  to  be  given  by  the  defendant  in  an  action  by  his  immediate 
indorsee,  while  another  action  is  depending  against  him  by  a  more  remote  indorsee; 
especially  if  the  name  of  the  plaintiff  has  been  stricken  from  the  note  by  the  subse- 
quent  indorsee. 

Motion  for  the  defendant  to  appear  without  bail.  Appearance 
bail  had  been  ruled  by  one  of  the  judges  out  of  Court  upon  an 
affidavit. 

The  suit  was  brought  upon  a  note  given  by  Clingman  and 
McGan  to  Towers,  and  indorsed  by  Towers  to  Harris,  by  Harris 
to  Johnson,  and  by  Johnson  to  Dunlop. 
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Dunlop  had  sued  Harris,  as  indorser  of  this  note,  in  the  Court 
of  Hustings  of  Alexandria.  Harris  appealed  to  the  District 
Court  at  Dumfries,  where  the  judgment  was  reversed,  and  Dun- 
lop appealed  to  the  Court  of  Appeals,  where  the  suit  is  still  pend- 
ing. At  the  trial  of  the  cause  of  Dunlop  v.  Harris,  the  name  of 
Johnson,  the  intermediate  indorser,  was  struck  out. 

The  defendant  was  allowed  by  Kilty,  C.  J.,  and  Cranch,  J., 
to  appear  without  bail.     Marshall,  J.,  contra. 


RuTTER  V.  Merchant. 
This  Court  has  not  jurisdiction  of  an  attachment  for  a  sum  less  than  twenty  dollars. 

Attachment,  on  the  Act  of  Assembly  of  Virginia,  issued  by  a 
justice  of  the  peace,  returnable  to  the  Court  of  Hustings  for 
£5  10s.  Virginia  currency. 

The  Court  decided  that  this  Court  has  not  jurisdiction,  the 
amount  demanded  being  under  twenty  dollars,  upon  the  principle 
that  it  was  the  intention  of  the  act  concerning  the  District  of  Co- 
lumbia that  magistrates  should  have  exclusive  jurisdiction  of  all 
personal  demands  under  twenty  dollars,  although  the  words  of 
the  act  do  not  give  such  jurisdiction  exclusively.  Cranch,  J., 
contra. 


United  States  v.  Burch. 

The  day  laid  in  an  indictment  for  selling  whiskey  is  not  material.    Selling  by  the  wife, 
with  the  knowledge  and  assent  of  the  husband,  is  the  selling  of  the  husband. 

Indictment  for  retailing  whiskey  without  license. 

The  Court  was  of  opinion  that  the  day  is  not  material  if  the 
fact  be  proved  to  be  committed  before  the  indictment  found. 
That  the  selling  by  the  wife,  with  the  knowledge  and  assent  of  the 
husband,  is  the  selling  of  the  husband. 


United  States  v.  Burch. 

The  time  laid  in  the  indictment  for  keeping  a  disorderly  house  is  not  material. 
A  conviction  is  a  bar  to  prosecution  for  all  the  time  previous  to  the  conviction. 

Indictment  for  keeping  a  disorderly  house. 
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The  Court  was  of  opinion  thai  the  time  is  not  material  if  before 
the  indictment  found.  The  keeping  of  a  disorderly  house  is  a 
single  offence,  and  one  conviction  is  a  bar  to  a  prosecution  for 
keeping  a  disorderly  house  at  any  time  prior  to  the  finding  of  the 
indictment. 


Henry  v.  Cornelius  &  Wife. 

Bail  cannot  be  required  of  a  feme  covert  in  a  civil  action. 

Action  on  the  case. 

The  Court  decided  that  a  feme  covert  could  not  be  held  to  bail 
in  a  civil  action. 


vol.  r. 


CIRCUIT   COURT   OF   THE  UNITED   STATES. 
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Olive,  Colcott,  &  Co.  v.  Mandeville. 

A  motion,  made  before  the  appearance  day,  to  appear  without  bail,  will  not  be  heard  if 
the  defendant  be  not  in  actual  custody. 

The  writ  was  returnable  to  this  term.  The  appearance  day  of 
this  term  is  the  day  after  the  rising  of  the  Court. 

Motion  by  Mr.  Jones  to  appear  for  the  defendant  without  bail, 
grounded  on  the  defendant's  discharge  under  the  bankrupt  law  of 
England. 

The  plaintiff's  counsel,  Mr.  R.  J.  Taylor,  made  affidavit  that 
the  defendant's  motion  was  made  the  last  evening  ;  that  he  is  in- 
formed and  believes  that  John  Sutton  will  prove  that  the  dis- 
charge Avas  obtained  by  fraud ;  that  he  has  called  twice  at  the 
house  of  Sutton,  and  was  informed  that  he  was  so  ill  that  he  could 
not  be  seen ;  and  thereupon  moved  that  the  defendant's  motion 
might  be  continued  till  next  term.  The  defendant  had  given 
appearance-bail. 

The  Court  would  not  now,  in  this  case,  the  defendant  not  being 
in  actual  custody,  hear  the  motion  to  appear  without  bail  before 
the  appearance  day. 

♦ 

Camilloz  v.  Johns. 

An  attachment,  issued  npon  a  return  of  non  est,  before  the  appearance  day,  will  be 

quashed. 

Motion  to  quash  an  attachment.  The  plaintiff  had  taken  out 
a  capias,  returnable  to  this  term,  —  the  return  day  of  this  term 
being  the  day  after  the  rising  of  the  Court.  The  writ  had  been 
returned  during  the  sitting  of  the  Court,  non  est,  and  the  present 
attachment  issued. 

The  Court  ordered  the  attachment  to  be  quashed,  it  having 
issued  too  soon. 
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Gadsby  v.  Miller. 

JEx  parte  Bowling. 

A  Constable  suspended  from  ofSce  before  rule  to  show  cause. 

On  an  affidavit  stating  that  Joseph  Bowling,  a  constable,  had 
dismissed  a  peace  warrant,  and  had  received  for  his  services 
$1.62  —  The  Court  suspended  him  from  office,  and  ordered  a 
rule  to  be  laid  on  him  to  show  cause  why  an  attachment  of  con- 
tempt should  not  issue.  Cranch,  J.,  contra,  because  the  charge 
was  uncertain  and  ex  parte,  —  no  notice  having  been  given. 


Gadsby  v.  Miller,  Special  Bail  of  Colquhoun. 

If  a  Defendant  appear  to  a  sci.  fa.  it  is  not  material  by  whom  the  writ  was  served.  It 
is  no  plea  for  bail  to  say  that  the  principal  was  in  jail  in  Maryland  at  the  time  of 
the  judgment  against  him  and  has  remained  in  jail  ever  since. 

Bail  is  not  discharged  by  a  discontinuance  of  the  suit  at  the  rules,  if  it  be  reinstated. 

Scire  facias. 

1st  Plea.  That  Miller  resides  in  Caroline  county,  in  Virginia, 
and  was  served  with  the  scire  facias  by  the  sheriff  of  Caroline 
county.     To  this  plea  there  was  a  special  demurrer. 

2d  Plea.  That  Colquhoun  was  in  jail  in  Baltimore  at  the  time 
of  the  original  judgment,  and  has  remained  so  ever  since. 

3d  Plea.  That  the  original  writ  against  Colquhoun  was  discon- 
tinued by  the  plaintiff  at  the  rules  in  October,  and  reinstated,  at 
the  motion  of  the  plaintiff,  at  the  next  rules  in  November. 

4lh  Plea  was  the  same  in  substance  as  the  3d. 

To  these  three  last  pleas  there  was  a  general  demurrer. 

Mr.  Faiu  and  Mr.  Stoann  for  the  plaintiff;  Mr.  Simms  and 
Mr.  Jones  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  said,  as  to  the  first  plea,  that 
such  a  service  of  a  scire  facias  is  good  by  the  laws  of  Virginia. 
Rev.  Code,  p.  95,  §  30.  And,  at  all  events,  it  is  cured  by  the 
appearance  of  the  defendant. 

The  second  plea  was  abandoned  by  the  defendant's  counsel. 
As  to  the  third  and  fourth  pleas,  the  defendant  in  a  scire  facias, 
cannot  plead  that  which  the  original  defendant  might  have  pleaded 
to  the  original  action.     Wraight  v.  Kitckingman,  1  Str.  197. 

For  the  defendant,  it  was  said,  as  to  the  first  plea,  that  if  the 
defendant  comes  and  pleads  the  want  of  proper  process,  he  shall 
not  be  prevented  by  his  having  appeared.     1  Bac.  Ab. 

As  to  the  third  plea.  If  the  plaintiff  does  any  act  by  which  the 
bail  loses  the  right  of  taking  the  principal  in  order  to  surrender 
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him,  the  bail  is  discharged.  In  this  case  the  original  action  was 
discontinued  one  month,  and  during  that  time  the  bail  would  not 
have  been  justified  in  seizing  the  principal.  It  gave  him  an  op- 
portunity to  escape. 

Judgment  for  the  plaintiff. 


Butts  v.  Shreve,  Lawrason,  &  Slacum. 

It  is  no  cause  for  arresting  judgment,  that  the  jury  have  found  the  damages  in 
pounds,  when  the  damages  in  the  declaration  are  laid  in  dollars. 

The  defendants  Shreve  and  Lawrason  pleaded  jointly  non 
assumpserunt.  Slacum  pleaded  severally  non  assumpsit,  and  no 
property  in  the  vessel  for  the  expenses  on  which  the  suit  was 
brought.  Issues  were  joined  on  all  the  pleas,  and  the  verdict  was, 
"We  of  the  jury  find  for  the  plaintiff,  and  assess  his  damages  at 
pounds."  The  damages  in  the  declaration  were  laid  in  dol- 
lars. Sands  v.  Scullard  Sf  Dawby,  Yelv.  109;  Sfcipioith  v. 
Baird,  2  Wash.  Va.  165 ;  Hawks  v.  Crofton,  2  Burr.  698 ;  Jen- 
lung's  V.  Lee,  Style,  150,  198,  210;  Burton  v.  Chapman,  1 
Sid.  341. 

Judgment  for  the  plaintiff. 


McKnight  v.  Ramsay. 

In  an  action  of  debt  for  an  amount  large  enough  to  support  the  jurisdiction  of  this 
Court,  it  is  no  cause  for  arrest  of  judgment  that  the  sum  due  is  reduced  by  offsets 
to  a  sum  for  which  the  Court  would  not  have  had  original  jurisdiction. 

Debt.  Verdict  for  the  debt  in  the  declaration  mentioned  to  be 
discharged  on  payment  of  3/.  II5.  —  the  plaintiff's  demand  being 
reduced  to  that  sum  by  offsets. 

Motion  by  Mr.  Taylor,  for  the  defendant,  for  nonsuit ;  the  sum 
being  less  than  twenty  dollars,  and  so  not  within  the  jurisdiction 
of  this  Court. 

Mr.  Swann,  for  the  plaintiff,  cited  Ch-oss  v.  Fisher,  3  Wilson,  49. 

Nonsuit  refused. 


Stieber  v.  Hoye. 

A  Jieri  facias,  received  by  the  marshal  before  an  attachment  for  rent  not  due,  is  enti- 
tled to  priority,  and  must  be  first  satisfied. 

On  an  attachment  to  secure  rent  not  due,  under  the  Act  of 
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Assembly  of  Virginia,  Rev.  Code,  p.  162,  §  8,  the  marshal 
returned  that  he  had  attached  the  goods  and  chattels  of  the  lessee, 
and  also  at  the  same  time  levied  a  fi.  fa.  on  the  same  at  the  suit 
of  Shuck  against  the  said  lessee,  which  Ji.  fa.  was  received  by  the 
marshal  before  the  attachment  was  issued.  No  rent  was  due  at 
the  time  of  the  receipt  of  the  execution. 

The  Court  decided  that  the  execution  should  have  priority,  and 
hold  the  goods  against  the  attachment. 


McIntosh  V,  Summers. 

Oral  evidence  of  an  agreement  that  the  defendant  should  retain  certain  notes  as  secu- 
rity  against  other  notes,  may  be  given  although  there  be  a  written  agreement  to 
return  them  on  demand. 

Trover  for  sundry  notes.  Evidence  was  given  of  a  demand 
and  refusal,  the  defendant  stating  that  he  held  them  as  counter 
security  to  indemnify  him  against  his  indorsement  of  a  note  held 
by  Tails  and  Brooks.  Evidence  on  the  part  of  the  defendant 
was  produced  of  conversations  between  the  plaintiff  and  defendant 
in  which  it  was  agreed,  or  understood  that  the  latter  was  to  retain 
the  notes  for  that  purpose. 

The  Court  instructed  the  jury  that  if  they  should  be  of  opinion 
that  Mcintosh  had  agreed  that  the  papers  should  be  left  with  Sum- 
mers for  that  purpose,  then  he  had  a  lien  on  them :  and  that  in 
such  case  his  refusal  was  no  evidence  of  a  conversion. 

Mr.  Lee,  for  the  plaintiff,  moved  the  Court  to  instruct  the  jury 
that  an  oral  agreement  to  leave  the  notes  in  his  possession  could 
not  control  the  written  agreement  to  return  them  on  demand. 
Which  instruction  the  Court  refused  to  give ;  and  a  bill  of  excep- 
tions was  taken,  but  the  case  was  never  carried  to  the  Supreme 
Court,  the  verdict  being  for  the  plaintiff. 


M'Call  v.  Towers. 

The  affidavit  of  service  of  a  notice  by  leaving  it  with  the  defendant's  wife,  need  not 
state  that  the  wife  was  informed  of  the  purport  of  the  notice. 

The  notice  to  take  a  deposition  was  delivered  to  the  defend- 
ant's wife,  at  his  dwelling-house. 

It  was  objected  that  the  affidavit  of  service  did  not  stale  that  the 

wife  was  informed  of  the  purport  of  the  notice. 

4# 
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The  Court  adjudged  the  notice  to  be  good.     Laws  of  Virginia, 
Rev.  Code,  230,  c.  141. 


Lanstraaz  v.  Powers. 

In  slander,  bail  is  not  required,  if  the  affidavit  does  not  state  the  words  spoken,  and 
that  the  defendant  is  about  to  leave  the  district. 

Slander.  The  affidavit  to  hold  to  bail,  stated  that  by  reason  of 
slanderous  w^ords,  (without  stating  what  words,)  spoken  of  the 
plaintiff  as  a  miller,  he  conceived  himself  greatly  injured,  and  that 
he  had  been  informed  the  defendant  was  about  to  leave  the  Dis- 
trict of  Columbia.  The  Chief  Judge  had  indorsed  appearance 
bail  for  fifty  dollars. 

The  Court  allowed  the  defendant  to  appear  on  common  bail. 


Sheehee  v.  Resler. 

In  an  action  on  the  case  for  a  malicious  prosecution,  the  defendant  may,  upon  the 
general  issue,  show  probable  cause  for  the  prosecution. 

Case,  for  a  malicious  prosecution.  To  set  aside  an  office  judg- 
ment at  the  third  term  after  it  was  rendered,  the  defendant 
pleaded  a  special  justification  which  went  to  show  probable 
cause  for  the  prosecution. 

The  counsel  for  the  plaintiff  objected  to  the  receiving  the  plea, 
and  cited,  Buller,  N.  P.  14 ;  Sutton  v.  Johnstone,  1  T.  R.  493 ; 
Coxe  V.  Wirrall,  Cro.  Jac.  193 ;  Downman  v.  Downman,  1  Wash. 
29  ;  Farmer  v.  Darling,  4  Burr.  1971. 

Cranch,  J.  As  the  gist  of  the  action  is  malice  and  the  want  of 
probable  cause,  the  plaintiff  must  show  the  want  of  such  cause ; 
which  will  admit  the  defendant  to  give  in  evidence  on  the  general 
issue  the  same  facts  which  he  has  pleaded  specially.  Conse- 
quently, it  is  not  necessary  to  the  merits  of  the  case  that  they 
should  be  specially  pleaded.  And  the  defendant  having  suffered 
an  office  judgment  to  go  against  him,  and  this  not  being  a  plea  to 
issue,  he  cannot  claim  it  as  a  matter  of  right. 

Marshall,  J.  of  the  same  opinion. 

Kilty,  C.  J.  Although  it  is  necessary  for  the  plaintiff  to  give 
evidence  of  a  want  of  probable  cause,  yet  that  would  perhaps 
only  admit  the  defendant  to  give  evidence  as  to  the  sfime  facts 
which  were  disclosed  by  the  plaintiff,  and  might  not  authorize  him 
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to  give  evidence  of  other  facts  within  his  own  knowledge,  and 
which  might  not  be  known  to  the  plaintiff.  This  is  a  plea  lending 
to  an  issue,  and  I  think  the  defendant  is  in  time  to  plead  it. 

A  bill  of  exceptions  was  taken.  See  this  case  in  the  Supreme 
Court  of  the  United  States,  1  Cra.  Rep.  110,  where  the  judgment 
was  affirmed. 


Smith  v.  M'Cleod  &  Braden. 

la  a  court  of  a  limited  jurisdiction  a  plea,  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  court,  is  a  plea  in  bar,  and  good  after  oflSce  judg- 
ment. 

Debt,  in  the  Court  of  Hustings.  Plea  to  the  jurisdiction  that 
the  cause  of  action  did  not  arise  within  the  town  of  Alexandria. 

Plaintiff  demurred  generally,  and  contended  that  the  plea  was 
not  a  proper  plea  after  an  office  judgment. 

Mr.  Fata,  for  the  defendant,  cited  Dmonman  v.  Downman^s 
Ex'ors,  1  Wash.  Rep.  28 ;  Chumley  v.  Broom^  Carthew,  402 ; 
1  Bac.  Ab.  35.  This  is  a  plea  in  bar  and  not  in  abatement ;  it  is 
not  a  dilatory  plea  —  not  necessary  to  be  sworn.  The  plaintiff's 
remedy  is  not  by  demurrer.  He  ought  to  have  objected  to  receiv- 
ing the  plea  at  the  time  the  office  judgment  was  set  aside.  The 
plea  is  good  both  in  form  and  substance.  Several  terms  have 
passed  since  it  was  filed.  The  Court  cannot  now  go  back  and 
say  the  plea  ought  not  to  have  been  received.  They  cannot  cor- 
rect their  own  errors  after  the  term.  But  this  plea  was  received 
in  the  Court  of  Hustings,  before  the  existence  of  this  Court. 
Gordon  v.  Frazier  et  al.  2  Wash.  135. 

Mr.  Swann,  contra,  contended  it  was  a  dilatory  plea,  and  if  put 
in  at  an  improper  time,  the  plaintiff  might  demur,  and  cited  Impey, 
294 ;  Barnes,  264. 

Judgment  for  defendant,  on  the  demurrer  quod  breve  cassetur. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 

DECEMBER  TERM,  1801,  AT  WASHINGTON. 


Calvert  v.  Slater. 


If  the  defendant  on  the  plea-day  demand  oyer  which  is  not  given  until  the  subsequent 
term,  the  Court  will  give  the  defendant  time  to  plead  after  oyer. 

Debt  on  bond.  A  rule  to  plead  had  been  laid  on  the  defendant 
at  last  term.  On  the  plea-day  the  defendant  prayed  oyer  of  the 
bond,  which  being  now  given,  the  Court  enlarged  the  rule  until 
Monday  next. 

Mr.  Si7nms,  for  plaintiff.     Mr.  Gantt,  for  defendant. 


United  States  v.  Paxton. 

A  servant  selling  spirituous  liquors  for  his  master  without  license  is  not  liable  to  the 

penalty. 

Indictment  for  retailing  spirituous  liquors  without  license. 

The  Court  directed  the  jury  that  if  they  should  be  of  opinion 
that  the  defendant  sold  the  liquor  as  clerk,  agent,  servant,  or  bar- 
keeper of  Brown,  then  he  was  not  guilty.  It  was  the  selling  of 
Brown  within  the  meaning  of  the  act.  See  also  post,  United 
States  V.  Shuck,  Alexandria,  January  term,  1802,  (p.  56,)  and 
United  States  v.  Voss. 


United  States  v.  Negro  Jack,  a  Slave. 
This  Court  has  not  jurisdiction  of  larceny  by  a  slave. 

Indictment  for  theft.  Plea  to  the  jurisdiction,  it  being  a  case 
cognizable  only  by  a  justice  of  the  peace,  by  the  Act  of  Assembly 
of  Maryland. 

The  Court  decided  that  they  had  not  jurisdiction,  and  ordered 
the  slave  to  be  delivered  to  a  constable  to  be  carried  before  a  jus- 
tice of  the  peace. 
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Thompson  v.  Berry. 


United  States  v.  Dinah  Madden  alias  Hopewell. 

The  Court  may  order  an  indictment  to  be  sent  to  the  grand  jury  without  a  previous 
presentment  for  the  same  offence. 

Indictment  for  stealing.  Verdict  for  the  prisoner.  The  testi- 
mony appearing  to  justify  an  indictment  for  receiving  stolen 
goods,  the  Court  ordered  such  an  indictment  to  be  sent  to  the 
grand  jury. 

Kilty,  C.  J.,  contra,  was  of  opinion  that  there  ought  to  be  a 
previous  presentment  by  the  grand  jury  upon  which  to  found  the 
indictment.     The  prisoner  was  remanded. 


Cull  v.  Allen. 

Oyer  of  the  record  of  a  judgment  of  another  State  will  not  bo  given  if  not  prayed 
before  the  expiration  of  the  rule  to  plead. 

Debt  on  a  judgment  of  a  court  in  Vermont.  A  rule  to  plead 
was  laid  at  June  term,  1801. 

The  Court  at  September  term  was  wholly  occupied  in  the  trial 
of  the  cause  of  Forrest  v.  Hansmi. 

The  defendant  now  prays  oyer  of  the  judgment  and  record  of 
the  recovery.  And  the  plaintiff  moves  for  judgment  on  the  rule 
to  plead. 

The  Court  refused  to  compel  the  plaintiff  to  give  oyer  of  the 
record  ;  permitted  the  defendant  to  plead  by  ten  o'clock  the  next 
day  ;  and  continued  the  cause. 


Thompson  v.  Berry. 

A  man  cannot  lawfully  push  another  off  from  his  land  without  first  requesting  him  to 

go  off. 

Assault  and  battery.     Plea,  molliter  manus  imposuit. 

Mr.  Haoilt,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  if  they  should  be  of  opinion,  from  the  evidence,  that  the 
defendant  had  legal  possession  of  the  place  where,  &c.,  he  had  a 
right  to  remove  the  plaintiff  by  pushing  him  off. 

The  Court  refused  to  give  the  instruction  as  prayed  ;  being  of 
opinion  that  a  previous  request  to  the  plaintiff  to  go  off  was 
necessary. 

Kilty,  C.  J.,  absent. 


CIRCUIT   COURT   OF   THE  UNITED    STATES. 


JANUAEY  TERM,  1802,  AT  ALEXANDRIA. 


Atkinson  v.  Patton. 

It  is  no  justification,  in  slander,  that  the  defendant  received  his  information  from  his 

slave. 

Slander.     Office  judgment  at  the  rules  before  last  term. 

Mr.  Taylor,  for  the  defendant,  moved  to  set  aside  the  office 
judgment  on  filing  special  pleas  of  justification  to  the  first  and 
third  counts,  and  a  demurrer  to  second  count.  The  special  justi- 
fication was,  that,  at  the  time  the  defendant  spoke  the  words,  he 
stated  that  he  had  received  his  information  from  his  slave. 

Mr.  Lee,  for  the  defendant,  cited  the  following  cases  in  support 
of  the  plea.  Davis  v.  Lavis,  7  T.  R.  17 ;  Earl  of  Northampton's 
Case,  12  Co.  132 ;  and  Actions  of  Slander,  4  Co.  12. 

Mr.  Swann  and  Mr.  Young;  for  the  plaintiff,  said  that  the  rea- 
son of  those  decisions  was  that  the  plaintiff  might  have  his  action 
against  the  person  from  whom  the  defendant  received  his  inform- 
ation. But  in  the  present  case  the  defendant's  informer  is  a 
slave,  against  whom  no  action  lies. 

The  Court  seemed  inclined  to  the  opinion  that  the  special 
matter,  if  good,  might  be  given  in  evidence  on  the  general  issue. 

Cur.  ad.  vult.  Afterwards  the  Court  was  unanimously  of  opi- 
nion that  the  pleas  ought  not  now  to  be  received.  Kilty,  C.  J., 
because  the  facts  stated  are  not  a  justification;  Marshall,  J., 
because  the  pleas  did  not  confess  the  words  charged. 


Commonwealth  of  Virginia  v.  S.  Smith. 

The  day  of  selling  spirituous  liquors  is  immaterial  if  proved  to  be  within  twelve 
months  before  filing  the  information.  All  the  acts  of  selling  before  the  filing  of  the 
information  are  parts  of  the  same  general  offence  of  selling  without  license. 

Information  for  selling  spirituous  liquors  without  license  on  the 
10th  August,  1798. 
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Commonwealth  of  Virginia  v.  Zimmerman. 

On  the  motion  of  Mr.  Mason,  Attorney  for  the  United  States, 
the  Court  instructed  the  jury  that  the  day  is  immaterial  if  proved 
to  be  within  twelve  months  before  filing  the  information ;  being 
of  opinion  that  every  act  of  selling  before  the  filing  of  the  inform- 
ation is  part  of  the  same  general  offence  of  selling. 

Special  verdict.     Venire  facias  de  novo  awarded. 


Commonwealth  of  Virginia  v.  John  Smith. 

The  By-laws  of  1784  apply  to  the  subsequent  addition  made  to  the  town  of  Alexan- 
dria by  the  Act  of  1797. 

Information  for  keeping  a  slaughter-house  within  the  limits  of 
the  town  of  Alexandria,  contrary  to  a  by-law  of  the  corporation 
passed  in  1784.  The  place  where  the  slaughter-house  was  kept 
was  not  within  the  limits  of  the  town  at  the  time  of  passing  the 
by-law,  but  was  added  to  the  town  by  an  Act  of  Assembly  of  Vir- 
ginia in  1797. 

31r.  Mason,  for  the  Commonwealth,  contended  that  when  a 
new  part  is  added  to  a  town  it  becomes  subject  to  all  the  existing 
laws  of  that  town.  The  Act  of  Assembly  of  1797  is  express  that 
such  new  part  should  be  subject  to  the  same  regulations  as  the 
old. 

Mr.  Simms,  for  the  defendant.  A  penal  law  must  be  con- 
strued strictly.  In  the  by-law  of  1784,  the  word  limits  refers  to 
the  then  existing  limits,  and  the  effect  is  the  same  as  if  it  had  said 
that  no  person  should  keep  a  slaughter-house  between  the  Poto- 
mac and  St.  Asaph  Street,  which  was  then  the  boundary  of  the 
town.  If  Maryland  should  be  added  to  Virginia,  the  penal  laws 
of  Virginia  would  not  apply  to  Maryland. 

Mr.  Jones,  on  the  same  side.  If  a  country,  by  cession  or  con- 
quest, becomes  annexed  to  another,  it  remains  subject  to  its  old 
laws  until  altered  by  its  new  sovereign. 

Mr.  Mason,  in  reply,  was  stopped  by  the  Court,  who  instruct- 
ed the  jury  that  the  by-law  of  1784  was  in  force  in  the  addition 
to  the  town,  and  applied  as  much  to  that  as  to  the  original  limits. 

Special  verdict.     Venire  facias  de  novo  awarded. 


Commonwealth  of  Virginia  v.  Zi.mmerman. 

In  a  criminal  prosecution,  the  Court  will  not  permit  counsel  to  argue  a  point  of  law  to 
the  jury  which  has  been  decided  by  the  Court. 

If  the  jury,  after  having  retired  to  consider  of  tlieir  verdict,  return  into  court  to  re- 
examine a  witness,  neither  party  will  be  permitted  to  ask  any  question  of  the  wit- 
ness, nor  to  make  any  motion  to  the  Court  in  the  presence  of  the  jury. 
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Information  for  keeping  a  slaughter-house  within  the  limits  of 
the  town  of  Alexandria,  contrary  to  the  by-law  of  1784. 

In  the  trial  of  John  Smith,  yesterday,  for  the  like  offence,  the 
Court  decided  that  this  by-law  was  in  force  in  the  addition  to  the 
town  made  by  the  act  of  1797. 

Mr.  Jones,  for  the  defendant,  after  informing  the  jury  that  they 
were  constitutional  judges  of  the  law  as  well  as  of  the  fact  in 
criminal  cases,  was  proceeding  to  argue  the  same  point  of  law 
before  the  jury,  when 

The  Court  stopped  him,  and  said  that  the  Court  having  decid- 
ed that  point  of  law,  he  must  not  argue  it  before  the  jury.  See 
United  States  v.  Cottom,  {post,  p.  55.) 

Cranch,  J.,  contra,  observed  that  he  held  it  to  be  an  important 
point  in  favor  of  the  liberties  of  the  people  that  the  jury,  in  crimi- 
nal cases,  had  a  right  to  decide  the  law  as  well  as  the  facts.  And 
if  they  were  to  decide  the  law,  it  seemed  to  follow  that  they  had 
a  right  to  hear  the  arguments  of  counsel  upon  the  law ;  especially 
as  the  opinion  of  the  Court  was  not  given  in  this,  but  in  another 
case,  before  a  different  jury. 

The  jury  having  retired,  asked  leave  to  come  again  into  Court 
and  re-examine  the  witnessess,  which  the  Court  permitted  them 
to  do ;  but  informed  the  bar  that  in  such  cases  neither  party  has  a 
right  to  ask  questions  or  to  make  any  motion  to  the  Court  in  the 
presence  of  the  jury. 


Commonwealth  of  Virginia  v.  Robert  Gordon. 

The  indorsement  of  the  name  of  the  witness  hy  the  grand  jury  on  the  presentment,  is 
primd  facie  evidence  that  it  was  made  upon  his  testimony. 

Information  for  retailing  liquors,  &c. 

The  witness,  Michael  Stieber,  testified  that  he  bought  liquor  of 
the  defendant  about  three  weeks  before  he  gave  evidence  to  the 
grand  jury  who  found  the  presentment  upon  which  this  informa- 
tion was  filed ;  and  that  he  never  gave  evidence  before  them 
against  the  defendant  but  once. 

Mr.  Mason,  for  the  United  States,  offered  to  prove  the  time  of 
his  being  sworn  to  the  grand  jury  by  the  record  of  the  present- 
ment, which  states  it  to  be  made  on  the  information  of  Michael 
Stieber,  the  present  witness. 

On  considering  the  Act  of  1795  making  it  a  part  of  the  duty  of 
the  grand  jury  to  indorse  on  the  presentment  the  name  of  the  per- 
son on  whose  information  it  was  found,  the  Court  permitted  the 
record  to  go  in  evidence  to  the  jury  to  prove  the  time  when  the 
witness  testified  to  the  grand  jury. 

Marshall,  J.,  doubting. 
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Pickett's  Executors  v.  Lyle. 


United  States  v.  Michael  Carrigo. 

Peremptory  challenge  allowed  only  in  capital  cases,  in  Alexandria. 
The  United  States  cannot  give  evidence  of  the  general  bad  character  of  the  prisoner, 
unless  the  prisoner  should  first  bring  evidence  to  support  his  character. 

Indictment,  under  Ihe  Act  of  Congress  of  1790,  [1  Stat,  at  Large, 
112,]  for  stealing. 

Mr.  Edward  J.  Lee,  for  the  prisoner,  contended  that  he  had  a 
right  to  a  peremptory  challenge.  He  contended  that  the  prison- 
er was  charged  with  felony  ;  and  by  the  law  of  Virginia,  Rev. 
Code,  110,  "  no  person  charged  with  murder  or  felony  shall  be 
admitted  to  a  peremptory  challenge  of  more  than  twenty,"  Avhich 
implies  the  right  peremptorily  to  challenge  that  number.  A  felo- 
ny is  such  an  offence  as  by  the  common  law  worked  a  forfeiture 
of  goods  or  chattels,  or  both.  If  a  statute  changes  the  punish- 
ment and  takes  away  the  forfeiture,  the  offence  does  not  thereby 
cease  to  be  a  felony. 

3Ir.  Mason,  for  the  United  States,  cited  2  Hawk.  p.  580,  581. 

The  Court  decided  that  in  cases  not  capital  the  prisoner  has 
not  a  right  to  the  peremptory  challenge. 

The  Court  refused  to  permit  the  attorney  for  the  United  States 
to  bring  evidence  of  the  general  bad  character  of  the  prisoner, 
unless  the  prisoner  should  first  bring  evidence  in  support  of  his 
general  character. 


McGiLL  V.  Sheehee. 

The  plaintiff,  in  slander,  may  have  leave  to  withdraw  his  general  replication  and  file  a 
general  demurrer,  and  the  Court  will  give  the  defendant  leave  to  change  his  plea. 

Slander.  Leave  was  given  to  the  plaintiff  to  withdraw  his 
general  replication  to  the  defendant's  special  justification,  and 
file  a  general  demurrer.  The  defendant  had  also  leave  to  with- 
draw his  plea,  and  offer  another  plea  by  Tuesday  next. 


Pickett's  Executors  v.  Lyle. 

After  plea  by  appearance-bail  the  defendant  may  give  special  bail  and  plead  a  new 

R^ea. 

The  appearance-bail  had  appeared  and  pleaded  for  the  prin- 
cipal. 

Mr.  Sioann,  for  the  defendant,  now  offered  special  bail,  and 

VOL.  I.  5 
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moved  for  leave  for  the  defendant  to  appear  and  plead  the  gene- 
ral issue,  and  withdraw  the  plea  filed  by  the  appearance-bail. 

Granted. 

Mr.  Love,  for  the  plaintiff. 


Juan  Antonio  Reverez  v.  Juan  Camellos. 
Security  for  costs  may  be  given  at  any  time  before  judgment  on  the  rule. 

Mr.  Jones,  for  defendant,  moved  for  a  nonsuit  on  a  rule  to  give 
security  for  costs  laid  at  the  November  rules. 

While  Mr.  Jones  was  making  his  motion,  Mr.  Lee  offered  him- 
self as  security. 

Mr.  Jones  contended  it  was  too  late,  the  sixty  days  having 
elapsed ;  but  the  Court  permitted  the  security  to  be  given. 


White  v.  Perrin. 

Judgment  will  not  be  rendered  on  motion  of  one  surety  against  another,  unless  the 
insolvency  of  the  principal  be  fully  proved. 

Motion  by  White,  under  the  Act  of  Assembly,  Rev.  Code,  292, 
for  judgment  against  Perrin  as  a  co-surety  for  Miller;  Kennedy, 
the  creditor,  having  recovered  judgment  for  the  whole  debt 
against  White. 

Refused,  because  the  insolvency  of  Miller  was  not  fully  proved. 


United  States  v.  Heinegan. 

This  Court  has  jurisdiction  of  prosecutions  for  gaming  under  the  law  of  Virginia, 
although  that  law  directs  the  prosecution  to  be  had  before  a  justice  of  the  peace. 

An  offence  against  the  Commonwealth  of  Virginia,  committed  in  Alexandria  before 
the  first  Monday  of  December,  1800,  may  be  prosecuted  in  this  Court  as  an  oflFence 
against  the  United  States. 

When  the  penalty  is  fixed  by  law,  the  fine  is  not  to  be  assessed  by  the  jury. 

Indictment  for  gaming  contrary  to  the  Act  of  Virginia,  Rev. 
Code,  p.  184,  <§.  5.  Motion  to  quash  the  indictment,  because  the 
statute  points  out  the  mode  of  prosecution,  namely,  by  conviction 
before  a  justice  of  the  peace. 

For  the  traverser  it  was  contended  that  where  another  mode  of 
recovering  the  penalty  is  provided  than  by  indictment,  there  in- 
dictment cannot  be  supported ;  nor  can  an  indictment  be  main- 
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lained  unless  there  be  a  prohibitory  clause.     2  Hale,  171 ;  Rex  v. 
Robinson,  2  Burr.  803;  and  Rex  v.  Royall,  2  Burr.  32. 

The  Act  of  Assembly  says,  "  that  if  any  person  shall  play,  &c., 
every  such  person,  upon  conviction  thereof  before  any  justice  of 
peace  in  any  county  in  this  Commonwealth,  by  the  oath  of  one  or 
more  credible  witness  or  witnesses,  &c.,  shall  forfeit  and  pay 
twenty  dollars,  to  be  levied  by  distress  and  sale  of  the  offender's 
goods,  by  warrant  under  the  hand  of  the  justice  before  whom 
such  conviction  shall  be,  and  for  the  use  of  the  poor  of  the  parish 
wherein  such  offence  shall  be  committed.  And,  moreover,  every 
person  so  convicted  shall  be  committed  to  the  county  jail,  there  to 
remain  until  he  give  sufficient  security  for  his  good  behavior  for 
twelve  months." 

The  5th  section  of  the  Act  concerning  Jurors,  Rev.  Code,  107, 
does  not  extend  to  the  District  Courts,  nor  does  it  necessarily  im- 
ply that  indictment  is  in  all  cases  a  proper  mode  of  recovering  a 
penalty.  A  presentment  is  a  mere  informal  accusation.  It  only 
denounces  the  fact  in  order  that  it  may  be  punished  in  legal  form. 

The  transfer  of  jurisdiction  has  not  altered  the  laws  of  Virginia 
in  this  part  of  the  district.  But  by  the  first  section  of  the  Act  con- 
cerning the  District  of  Columbia,  27th  February,  1801,  [2  Stat,  at 
Large,  103,]  those  laws  are  expressly  declared  to  remain  in  force. 
And  although,  by  the  5th  section,  this  Court  has  cognizance  of  all 
offences,  yet,  by  the  11th  section,  the  justices  of  the  peace  here 
are  to  have  the  same  cognizance  as  justices  of  the  peace  in  Vir- 
ginia. 

By  the  letter  of  the  Act  of  Assembly  the  penalty  does  not  ac- 
crue until  a  conviction  before  a  justice  of  the  peace  has  taken 
place.  By  the  third  section  of  the  supplemental  Act  of  Congress 
of  3d  March,  1801,  [2  Stat,  at  Large,  115,]  this  Court  is  to  exercise 
the  same  power  and  jurisdiction  as  the  District  Courts  of  Virginia. 
But  those  courts  have  no  jurisdiction  of  this  offence.  The  2d 
section  of  that  act  did  not  mean  to  limit  the  mode  of  prosecution, 
but  to  alter  the  style. 

Besides,  the  fact  is  stated  in  the  indictment  to  have  been  com- 
mitted before  the  3d  of  March,  ISOl,  and  therefore  the  act  of  that 
date  cannot  alter  the  mode  of  prosecution  then  existing.  The 
penalty  was  to  accrue  to  the  poor  of  the  parish,  and  upon  the 
commission  of  the  offence  the  right  to  the  penalty  vested  in  the 
parish.  The  subsequent  Act  of  Congress  could  not  take  away  this 
vested  right. 

If  the  remedy  by  indictment  is  cumulative,  it  ought  not  to  be 
countenanced  by  the  Court.  2  Hawk.  301,  c.  25,  §  4  ;  7  Co. 
36,  (a) ;   Castle's  Case,  Cro.  Jac.  643,  644. 

Mr.  Mason,  contra. 
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The  powers  of  this  Court  are  not  limited  by  those  of  the  Dis- 
trict Courts  of  Virginia.  The  words  of  the  5th  section  of  the  Act 
of  Congress  concerning  the  District  of  Columbia  are  peremptory. 
This  Court  shall  have  cognizance  of  all  offences,  &c.  But  the 
District  Courts  of  Virginia  had  cognizance  of  this  offence  by  the 
Act  of  1797,  c.  2.  No  penalty  can  be  recovered  but  by  indict- 
ment, presentment,  or  action  of  debt.  Act  of  Congress  of  3d 
March,  1801,  *§.  2,  [2  Stat,  at  Large,  115.]  The  case  cited  from 
2  Burrow,  only  shows  that  the  remedy  by  indictmen  is  not  the 
best  mode. 

By  the  Constitution  of  the  United  States  the  trial  of  all  criminal 
cases  must  be  by  jury.  If  the  Act  of  Virginia  giving  cognizance 
to  a  justice  of  peace  is  repugnant  to  the  Constitution,  the  latter 
must  prevail.  The  Act  of  3d  of  March  is  not  ex  post  facto,  it 
only  directs  the  mode  of  prosecution. 

The  Court  refused  to  quash  the  indictment,  relying  on  the  2d 
section  of  the  Act  of  3d  of  March,  1801.  The  jury  found  a  ver- 
dict against  the  traverser,  stating  the  fact  to  have  been  committed 
before  the  first  Monday  in  December,  1800,  the  day  appointed  by 
the  Act  of  Congress  of  1790  for  the  removal  of  the  seat  of  govern- 
ment of  the  United  States  to  the  District  of  Columbia. 

Mr.  Mason  moved  for  iudgment  on  the  verdict,  and  contended 
ihiit  there  never  had  been  a  time  when  the  laws  of  Virginia  were 
not  in  force  in  this  part  of  the  district. 

Mr.  Swann,  for  the  traverser,  contended  that  this  was  an  offence 
against  the  Commonwealth  of  Virginia,  and  not  against  the 
United  States,  and  that  the  penalty  accrued  to  the  Common- 
wealth, who  might  maintain  an  action  of  debt  for  it. 

Kilty,  C.  J.  The  question  to  be  determined,  is,  whether  on 
the  motion  of  the  Attorney  for  the  United  States,  judgment  shall 
be  given  on  the  verdict  of  the  jury.  The  effect  of  the  verdict  is 
admitted  to  be,  that  the  offence  was  committed  before  the  1st 
Monday  of  December,  1800,  and  within  one  year  from  the  pre- 
sentment, so  that  the  question  will  turn  upon  the  jurisdiction  of 
this  Court,  as  to  an  offence  committed  within  the  corporation  of 
Alexandria  before  the  said  1st  Monday  of  December,  1800.  I 
think  it  necessary  to  recur  to  the  origin  of  the  jurisdiction  of  the 
United  Slates  within  this  district. 

By  the  8lh  section  of  the  1st  article  of  the  Constitution,  Con- 
gress are  empowered  "  to  exercise  exclusive  legislation  in  all 
cases  Avhalsoever  over  such  district,  (not  exceeding  ten  miles 
square,)  as  may,  by  cession  of  particular  Stales,  and  the  accept- 
ance of  Congress,  become  the  seat  of  the  government  of  the 
United  States." 

In  December,  1789,  an  act  passed  in  Virginia  declaring  that  a 
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tract  of  country  as  therein  described,  should  be  forever  ceded  and 
relinquished  to  the  Congress  and  government  of  the  United  States, 
in  full  and  absolute  right  and  exclusive  jurisdiction,  pursuant  to 
the  8th  section  of  the  1st  article  of  the  Constitution  of  the  United 
States,  with  a  proviso  that  the  jurisdiction  of  the  laws  of  Virginia, 
over  individuals  residing  within  the  limits  of  such  cession,  should 
not  cease  or  determine  until  Congress,  having  accepted  the  ces- 
sion, should  by  law  provide  for  the  government  thereof. 

The  Congress,  by  an  act  passed  in  1790,  [1  Stat,  at  Large, 
130,]  did  accept  the  cession  of  Virginia  and  Maryland,  of  a 
district  as  therein  described,  which  was  altered  by  an  act  passed 
in  1791,  [1  Stat,  at  Large,  214,]  so  as  to  include  Alexandria, 
and  in  the  act  of  1790,  it  was  provided  that  the  operation  of 
the  laws  of  the  State  within  such  district,  should  not  be  affected 
by  this  acceptance,  until  the  time  fixed  for  the  removal  of  the 
government  thereto,  and  until  Congress  should  otherwise  by 
law  provide.  The  particular  place  for  the  seat  of  government, 
was  afterwards  established  by  the  President's  proclamation  dated 
the  30th  of  March,  1791.  I  lay  it  down  as  a  consequence  flowing 
from  these  several  public  acts,  that  from  the  date  of  the  procla- 
mation, all  the  laws  of  Virginia  then  in  existence,  or  thereafter  to 
be  made  respecting  persons  and  property,  within  the  cession,  were 
made  subject  to  the  future  controlling  power  of  Congress,  in  such 
manner  as  they  might  exercise  it  after  the  1st  Monday  in  Decem- 
ber, 1800 ;  and  that  the  security  of  persons  and  rights,  and  the 
punishment  of  offences  within  the  said  district,  were  liable  to  the 
said  jurisdiction  of  Congress  under  any  laws  to  be  constitutionally 
made. 

In  this  situation  of  the  inhabitants  of  this  district,  there  never 
was  any  period  of  time  at  which  the  law  had  not  operation  to 
punish  offences,  or  at  which  breaches  of  the  laws  committed,  but 
not  prosecuted,  or  commenced  to  be  prosecuted,  would  cease  to 
be  offences,  or  cease  to  be  punishable.  It  appears  to  me  that 
when  the  operation  of  the  laws  was  reserved  in  the  acts  of  ces- 
sion and  acceptance,  the  reservation  included  a  power  in  the  State 
Courts  to  put  those  laws  in  execution,  and  therefore  I  have  formed 
the  opinion  that  the  power  of  those  courts  remained  complete 
until  the  27th  of  February,  1801,  when  the  act  respecting  the 
District  of  Columbia  passed,  establishing  this  Court  and  thereby 
providing  otherwise  by  law.  Under  the  act  of  1790,  the  Congress 
had  no  power  to  affect  the  operation  of  the  laws  of  Virginia  until 
the  1st  Monday  of  December,  1800.  They  then  had  the  power, 
but  the  operation  of  those  laws  was  not  affected  till  Congress  pro- 
vided otherwise  bylaw.  It  must  have  occurred  to  the  framers  ol 
those  laws,  that  no  point  of  time  could  be  fixed  on  for  the  change 
5* 
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of  jurisdiction,  when  all  offences  would  be  acted  upon  and  tried, 
and  when  there  should  be  no  offences  remaining  committed  and 
not  tried. 

The  Courts  of  Virginia,  while  they  possessed  the  power  of  try- 
ing offences,  might  have  exercised  it  as  expeditiously  as  their 
laws  would  admit,  so  as  to  leave  few  cases  undecided.  But  when 
the  jurisdiction  of  the  United  States  Courts  commenced,  that  of 
the  Virginia  Courts  ceased  ;  for  by  the  words  "  the  operation  of 
the  laws  shall  not  be  affected  until  the  time  fixed  for  the  removal, 
and  until  Congress  shall  otherwise  by  law  provide,"  we  must 
understand  that  when  these  events  happened,  the  operation  was 
affected.  The  question  arises,  then,  as  to  the  manner  of  punish- 
ing offences  committed  before  the  removal,  or  the  assumption,  and 
not  acted  upon  in  any  manner  by  the  Virginia  Courts.  I  cannot 
admit  the  supposition  that  such  offences  were  to  remain  unpun- 
ished. To  suppose  that  they  were  to  be  punished  by  the  Courts 
of  Virginia  out  of  the  District,  would  be  to  defeat  the  purposes 
for  which  the  jurisdiction  was  taken,  and  would  tend  to  prevent 
the  exercise  of  it. 

The  14th  section  of  the  act  concerning  the  District,  provides 
for  the  continuing  over  to  this  Court  all  actions,  process,  &c. 
depending  in  the  Hustings  Court;  but  the  omission  of  an  express 
provision  does  not  prevent  the  exercise  of  a  power  which  necessa- 
rily flows  from  the  nature  of  the  jurisdiction.  I  therefore  con- 
sider that  all  offences  which  were  committed  and  not  tried,  or  in 
which  the  trial  or  prosecution  had  not  commenced,  are  cognizable 
by  this  Court.  The  Congress,  in  providing  by  law  for  the  regula- 
tion of  the  District,  had  a  right  to  take  the  State  laws  in  whole  or 
in  part.  They  have  said  that  the  laws  of  Virginia  should  be  in 
force  here,  and  they  have  declared  that  all  fines  accruing  under 
these  laws  should  be  recovered  in  the  name  of  the  United  States 
in  this  Court.  I  give  the  word  accruing  a  very  unlimited  sense, 
and  consider  that  the  moment  an  offence  is  committed,  a  right 
accrues  in  the  government  by  its  courts  to  prosecute  for  the 
penalty  provided  by  a  prior  law,  and  that  all  penalties  which  had 
not  been  exacted,  were,  by  the  change  of  jurisdiction,  accruing  to 
the  United  States. 

Marshall,  J.,  assented  to  the  judgment,  upon  the  grounds  that 
the  jurisdiction  of  the  Court  of  Hustings,  (it  being  but  an  exercise 
of  the  corporate  power  of  the  town  of  Alexandria,)  continued 
notwithstanding  the  transfer  of  the  jurisdiction  from  Virginia  to 
the  United  States. 

After  the  opinion  of  the  Court  was  given,  Mr.  Jones  moved  in 
arrest  of  judgment,  and  assigned  general  errors  only ;  and 
requested  that  his  motion  might  be  continued  for  argument  till 
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next  term.  But  the  Court  refused  the  continuance,  and  ordered 
the  motion  to  be  argued  at  this  term  —  upon  which  Mr.  Jones 
withdrew  his  motion.  He  then  objected  to  the  rendition  of  judg- 
ment for  the  penalty  of  $20,  because  the  jury  ought  to  have 
assessed  the  fine  under  the  law  of  Virginia,  p.  112.  But  the 
penalty  being  certain,  and  not  discretionary,  the  Court  ordered 
the  judgment  to  be  entered. 


United  States  v.  Gadsby. 

An  indictment  will  not  lie  under  the  Virginia  act,  for  suffering  gaming  in  the  defend- 
ant's house ;  because  the  act  has  given  an  action  of  debt  to  the  informer. 

Indictment  for  suffering  gaming  in  his  public  inn,  contrary  to 
the  Act  of  Virginia,  January  19,  1798,  c.  2,  §  3. 

This  indictment  was  quashed,  upon  the  same  ground  upon 
which  the  Court  instructed  the  jury  in  the  case  of  United  Stales  v. 
Simms,  yesterday.  See  that  case  in  the  Supreme  Court  of  the 
United  States,  in  1  Cranch,  Rep.  252. 


United  States  v.  Evans. 
An  information  may  be  amended. 

The  information  was  amended  by  filling  up  the  blank  of  the 
date  of  the  commission  of  the  offence.  The  same  amendment 
was  also  permitted  in  the  cases  of  United  States  v.  Howard, 
United  States  v.  Smith,  and  United  States  v.  Zimmerman. 

Leave  was  given  to  the  defendants  to  plead  dc  novo  ;  and  a 
continuance  allowed  at  their  request. 

The  Court,  also,  in  this  case,  gave  leave  to  amend  the  informa- 
tion, by  describing  the  particular  kind  of  liquor  sold. 


United  States  v.  Cottom. 

A  capias  may  be  issued  as  the  first  process  against  a  person  for  unlawful  gaming. 
The  Court  will  not  suffer  counsel  in  a  crimin.il  prosecution  to  argue  to  the  jury,  a 
point  of  law  which  has  been  decided  by  the  Court. 

Indictment  for  gaming,  contrary  to  the  Act  of  Virginia.  A 
capias  had  issued  upon  the  indictment,  as  the  first  process. 

Mr.  Sioann,  for  the  defendant,  moved  to  quash  it,  as  being  ille- 
gal and  oppressive.     But  the  Court  overruled  the  motion. 
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Mr.  Taylor  began  to  address  the  jury  on  the  points  of  law  here- 
tofore decided  by  the  Court,  that  the  offence  was  not  committed 
within  the  jurisdiction  of  the  Court,  being  before  the  1st  Monday 
of  December,  1800  ;  and  that  an  indictment  is  not  the  proper  and 
legal  process  in  such  cases. 

The  Court  stopped  him,  and  said  they  had  before  prevented 
Mr.  Jones  from  arguing  points  of  law  to  the  jury,  which  the  Court 
had  decided  against  him,  (see  Commonwealth  v.  Zimmerman,  ante 
p.  47,)  and  they  had  not  altered  their  opinion  on  that  subject. 

Mr.  Jones,  for  defendant,  tendered  a  bill  of  exceptions. 


Smith  v.  Catlett. 

The  Court  will  not  interfere  to  prevent  the  bail  from  seizing  the  principal  further  than 
to  keep  order  in  Court. 

Mr.  E.  J.  Lee  presented  to  the  Court  an  affidavit,  stating  that 
Smith  was  bail  for  Catlett  in  a  suit  in  the  Dumfries  District  Court. 
That  Smith  had  this  morning  arrested  Catlett  by  virtue  of  a  bail- 
piece  in  the  market  place,  but  that  Catlett  forced  himself  into  the 
presence  of  the  Court  while  sitting.  That  the  marshal  refused  to 
suffer  Smith  to  take  Catlett  by  force  out  of  court,  and  refused  to 
turn  Catlett  out  of  court.  The  motion  was  to  permit  Smith  to  take 
him  in  the  presence  of  the  Court  and  carry  him  away  ;  or  that  the 
Court  would  command  him  to  surrender  himself  to  his  bail. 

But  the  Court  refused  to  interfere  and  commanded  the  marshal 
to  see  that  order  was  preserved  in  court. 


United  States  v.  Shuck. 

An  information  may  be  amended. 

A  servant  selling  spirituous  liquors  for  his  master  is  not  personally  liable  for  the 
penalty. 

Information  for  selling  spirituous  liquors,  permitted  to  be 
amended,  by  inserting  the  date  of  the  offence,  and  also  the 
words  "  sold  and  to  be  drank  at  the  circus,  instead  of  at  his  own 
house." 

On  the  trial,  the  defendant  attempted  to  prove  that  he  acted  as 
servant  or  agent  of  another  person. 

The  Court  instructed  the  jury  that  if  they  should  be  of  opinion, 
from  the  evidence,  that  the  defendant  acted  as  the  servant  of 
another  person,  and  had  no  part  of  the  profits,  it  was  not  to  be 
considered  as  his  selling,  but  that  of  his  master.  See  ante,  United 
States  v.  Paxton,  (p.  44,)  and  post.  United  States  v.  Voss. 
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Potts  &  Ramsay  v.  Skinner  &  Cadogan. 
Notice,  given  to  the  attorney  at  law,  of  a  motion  for  a  dedimus,  is  sufficient. 

Motion  by  the  plaintiffs  for  leave  to  take  a  commission  to  New 
York  to  examine  a  witness. 

Mr.  Swann,  for  defendants,  objected  that  the  notice  of  this 
motion  was  given  to  him,  who  was  only  attorney  at  law  for  the 
defendants,  and  not  their  attorney  in  fact.  The  Act  of  Assembly 
means  attorney  in  fact.  Act  of  29th  Nov.  1792,  <§>  13,  Rev.  Co. 
p.  279. 

But  the  Court  decided  the  notice  to  be  sufficient,  and  ordered 
Ihe  dedimus. 


Neale  v.  Walker. 

The  defendant  cannot  avail  himself  of  the  statute  of  limitations  upon  the  general 

issue. 

Assumpsit  for  goods  sold  and  delivered.     Issue  non  assumpsit. 

Mr.  Simms,  for  the  defendant,  contended  that  under  the  Act  of 
Virginia,  1793,  §  9,  Rev.  Co.  p.  115,  every  article  which  appeared 
in  the  plaintifPs  account  to  be  charged  more  than  one  year  before 
the  action  brought,  ought  to  be  rejected  by  the  jury  ;  upon  which 

Mr.  Taylor,  for  the  plaintiff,  moved  the  Court  to  instruct  the 
jury  that  they  were  not  to  regard  the  act  of  limitations,  as  it  was 
not  specially  pleaded. 

Mr.  Simms,  for  the  defendant,  contended  thai  this  act  differs 
from  common  acts  of  limitation  in  that  it  was  imperative  to  the 
jury.  The  seventh  section  enacts  that  all  actions  or  suits  founded 
upon  any  account  for  goods,  wares,  and  merchandise,  "sold  and 
delivered,  or  for  articles  charged  in  any  store  account,  shall  be 
commenced  and  sued  within  one  year  next  after  the  cause  of  such 
action  or  suit,  or  the  delivery  of  such  goods,  &c.  and  not  after." 
The  ninth  section  declares,  that  "  to  prevent  any  doubt  in  the 
construction  hereof,  it  is  hereby  declared,  that  the  before  men- 
tioned limitation  of  one  year,  shall  take  place  and  be  computed 
from  the  respective  dates  or  times  of  delivery  of  the  several  arti- 
cles entered  or  charged  in  any  such  account;  and  that  all  such 
articles  as  shall  have  been  of  more  than  one  year's  standing  when 
the  action  or  suit  was  commenced,  shall  be  disallowed  and 
rejected,  and  verdict  shall  be  given,  or  judgment  rendered  for 
no  more  than  the  amount  of  such  articles  as  appear  to  have 
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been  actually  charged  or  delivered  within  one  year  next  before 
the  commencement  of  the  suit  as  aforesaid." 

But  the  Court  decided  that  the  time  was  not  put  in  issue  by 
the  plea  of  non  assumpsit ;  and  the  jury  were  only  to  try  the  issue 
joined,  and  so  instructed  the  jury. 


NiCHOLLS  V.  White. 

One  hour's  notice  of  taking  a  deposition  in  Alexandria  is  sufficient. 

It  is  not  a  good  objection  to  a  deposition  taken  by  dedimus,  that  it  is  in  the  handwriting 

of  the  counsel  of  the  opposite  party. 
The  affidavit  of  the  party  is  sufficient  to  prove  to  the  Court  the  loss  of  papers,  so  as  to 

admit  secondary  evidence  of  their  contents. 

Mr.  Simms,  for  the  plaintiff,  objected  to  the  deposition  of 
Thomas  White,  that  the  notice  given  of  the  time  and  place  of 
caption  was  not  reasonable.  The  notice  was  served  between 
eleven  and  twelve  o'clock,  A.  M.  to  attend  at  Gadsby's  tavern 
between  twelve  and  one  o'clock  of  the  same  day. 

But  the  Court  decided  the  notice  to  be  reasonable. 

Mr.  Simms  then  objected,  that  the  deposition  was  in  the  hand- 
writing of  the  defendant's  counsel,  contrary  to  the  Act  of  Con- 
gress, [1  Stat,  at  Large,  89.] 

But  the  deposition  being  taken»by  dedimus  from  this  Court,  and 
according  to  common  usage,  the  Court  unanimously  decided  that 
it  might  be  read.  The  deposition  was  to  prove  the  contents  of 
certain  papers  which  had  been  used  at  a  former  trial  of  the  same 
cause. 

3Ir.  Simms  objected  to  the  reading  of  the  deposition,  until  the 
loss  of  the  papers  was  proved. 

The  Court  thought  the  loss  was  sufficiently  proved  by  the  affi- 
davit of  the  defendant  himself,  which  was  made  to  procure  the 
new  trial. 


United  States  v.  Robert  Gordon. 

In  an  information  for  selling  spirituous  liquors  without  license,  it  is  not  necessary  to 

specify  the  kind  of  liquor,  nor  the  person  to  whom  sold. 
All  the  acts  of  selling  constitute  one  offence. 

Information  for  selling  spirituous  liquors.  Motion  irt  arrest  of 
judgment.  1st.  Because  the  particular  kind  of  liquor  is  not  spe- 
cified in  the  information.  2d.  Because  the  person  is  not  named 
to  whom  sold. 
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Mr.  E.  J.  Lee,  for  the  defendant.  The  clause  of  the  Act  of 
Assembly  upon  which  this  prosecution  is  founded,  is  in  the  follow- 
ing words.  Rev.  Co.  212,  §  4.  "  If  any  person,  without  such 
license,  shall  open  a  tavern,  or  sell  by  retail,  wine,  beer,  cider, 
rum,  or  brandy,  or  other  spiritous  liquors,  or  a  mixture  thereof,  to 
be  drank  in  or  at  the  place  where  it  shall  be  sold,  or  in  any  booth, 
arbor,  or  stall,  such  offences  shall  be  deemed  a  breach  of  good 
behavior,  and  he  or  she  so  offending,  shall  moreover  forfeit  and 
pay  the  sum  of  thirty  dollars,  to  be  applied  towards  lessening  the 
county  levy."  By  the  fifth  section,  the  offender,  upon  a  second 
conviction,  is  to  be  imprisoned  six  months  without  bail  or  main- 
prise. Every  selling  is  a  distinct  offence.  If  this  was  not  the 
case,  a  conviction  for  the  last  selling  would  bar  a  prosecution  for 
all  the  former  offences.  Rex  v.  Robe,  2  Str.  999  ;  Davy  v.  Bar- 
ker, 4  Burr.  2471 ;  Rex  v.  Mason,  2  T.  R.  581,  Style,  186. 

Mr.  Simms,  on  the  same  side.  The  information  is  not  suffi- 
ciently certain  to  enable  the  defendant  to  meet  the  charge  by 
counter  evidence,  or  to  plead  it  in  bar  of  a  subsequent  prosecu- 
tion. By  the  fifth  section  of  the  act,  a  higher  penalty  is  annexed 
to  a  second  offence,  and  in  such  case  the  indictment  must  state 
the  prior  conviction.  A  declaration,  in  trover,  as  uncertain  as 
this,  would  be  bad  —  5  Bac.  Ab.  272  —  a  fortiori,  an  information, 
or  an  indictment.  The  Court  is  bound,  ex  officio,  to  see  that  the 
information  states  sufficient  to  warrant  a  judgment.  Rex  v. 
Wheatley,  2  Burr.  1127  ;  2  Ld.  Raym.  1410  ;  2  Hawk.  332. 
The  offence  is  alleged  to  have  been  committed  on  the  10th  of 
August,  1798 ;  and  the  information  was  not  filed  until  April,  1800, 
more  than  twelve  months  after  the  offence  committed,  contrary  to 
the  Act  of  Assembly,  Rev.  Co.  p.  113. 

Mr.  Mason,  contra. 

The  limitation  of  one  year  applies  to  the  prosecution,  not  to  the 
filing  of  a  particular  process.  The  presentment  upon  which  the 
information  was  filed  was  within  the  year.  The  first  step  was 
the  presentment,  and  that  is  the  commencement  of  the  prosecu- 
tion. Rev.  Code,  106,  section  2.  Circumstances  which  consti- 
tute the  offence,  must  be  set  out.  But  where  they  are  not  of  the 
essence  of  the  offence,  there,  if  set  forth,  they  are  only  surplus- 
age. Rex  V.  Parson  Home,  Cowp.  682.  The  words  of  the  act 
are  "  spirituous  liquors  or  a  mixture  thereof."  It  may  be  impossi- 
ble for  a  man  to  say  what  kind  of  liquors  constitute  the  mixture ; 
and  yet  he  may  be  certain  that  he  is  drinking  spirituous  liquors. 
Rex  v.  Gibbs,  1  Str.  497.  All  the  acts  of  selling  spirituous  liquors 
before  conviction  constitute  but  one  offence.  Crepps  v.  Durden^ 
Cowp.  640. 

Motion  overruled  and  judgment  entered. 


60  ALEXANDRIA. 


Negro  Patty  r.  Edelin. 


Allen  v.  Greenwood. 

Attachment  lies  against  an  absconding  debtor,  under  Virginia  law,  notwithstanding 
the  6th  section  of  the  Act  concerning  the  District  of  Columbia. 

Motion  for  judgment  on  attachment  from  a  justice  of  the  peace, 
under  the  Act  of  Virginia,  26  Dec.  1792,  pp.  116,  117. 

The  affidavit  stated  that  Greenwood,  late  of  the  county  of  Alex- 
andria, &c.,  hath  privately  removed  himself  out  of  the  county,  &c. 
The  question  was  whether  this  attachment  will  lie,  notwithstand- 
ing the  6ih  section  of  the  Act  of  Congress  concerning  the  District 
of  Columbia.     [2  Stat,  at  Large,  103.] 

The  Court  ordered  the  judgment  to  be  entered.  Kilty,  C.  J., 
doubting. 


Negro  Patty  v.  Edward  Edelin. 

The  plaintiff  is  not  obliged  to  join  in  demurrer  to  the  evidence  unless  the  demurrer 
expressly  admits  every  fact  which  the  jury  might  reasonably  infer  from  the  testi- 
mony.   But  if  demurrer  be  joined,  the  court  will  infer  what  the  jury  might  infer. 

Mr.  Sioann,  for  the  defendant,  offered  a  demurrer  to  the  evi- 
dence, stating  the  testimony  only  as  delivered  by  the  witnesses 
for  the  plaintiff. 

Mr.  Jones,  for  the  plaintiff,  objected  to  join  in  demurrer,  be- 
cause it  did  not  state  the  facts  which  might  be  inferred  from  the 
testimony.  Cocksedge  v.  Fanshmo,  Doug.  131 ;  Hoyle  v.  Young, 
1  Wash.  151 ;  Buller,  N.  P.  313,  and  Thweat  v.  Finch,  1  Wash. 
220. 

The  Court  was  of  opinion  that  the  plaintiff  was  not  obliged  to 
join  in  demurrer,  unless  the  defendant  would  admit  those  facts 
which  the  jury  might  reasonably  infer  from  the  testimony.  But 
that  if  such  a  demurrer,  stating  the  testimony  of  facts,  and  not 
the  facts  themselves,  be  joined,  then  the  Court  are  bound  to  infer, 
against  the  party  demurring,  every  fact  which  a  jury  might  rea- 
sonably have  inferred  from  the  testimony  so  stated. 

The  Court  refused  to  compel  the  plaintiff  to  join  in  demurrer, 
unless  the  defendant  would  admit  that  he  hired  the  plaintiff  to 
Henry  Lyles  ;  a  fact  which  they  thought  the  jury  might  reasona- 
bly infer  from  the  testimony. 
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Commonwealth  of  Virginia  v.  Howard. 


Commonwealth  of  Virginia  v.  Beale  Howard. 

No  informatioQ  or  indictment  will  lie  upon  a  by-law  of  the  corporation  of  Alexan- 
dria. 

Information  for  keeping  a  slaughter-house  in  Alexandria,  con- 
trary to  a  by-law  of  the  corporation. 

Special  Verdict.  Motion  in  arrest  of  judgment.  This  prosecu- 
tion was  commenced  in  the  Court  of  Hustings,  of  Alexandria. 

Mr.  Simms  and  Mr.  E.  J.  Lee,  for  the  defendant. 

The  offence  is  not  indictable,  and  no  information  will  lie  where 
an  indictment  will  not.  As  much  strictness  is  required  in  an  in- 
formation as  in  an  indictment.  No  indictment  will  lie  but  for  a 
public  offence.  This  is  only  an  offence  against  the  by-law  of  a 
corporation.  4  Bac.  Ab.  654  ;  2  Inst.  131,  163.  No  indictment 
will  lie  on  a  by-law.  Rex  v.  SkarplesSj  4  T.  R.  777.  Corporate 
powers  are  of  a  private  nature.  The  trustees  of  an  academy,  or 
of  a  library,  or  of  an  insurance  company  have  power  to  make 
by-laws,  as  well  as  the  corporation  of  Alexandria,  and  yet  it  will 
hardly  be  contended  that  an  indictment  would  lie  for  a  breach  of 
one  of  those  laws.  The  charter  of  Alexandria  gives  all  penalties 
of  by-laws  to  the  use  of  the  town.  The  person  to  whom  the 
penalty  is  to  accrue,  is  the  only  person  who  can  prosecute  for  the 
offence.  The  commonwealth  of  Virginia  had  no  right  to  call 
upon  the  defendant  for  this  penalty.  A  penalty  of  a  by-law  may, 
in  all  cases,  be  recovered  by  action  of  debt  or  assumpsit. 

Mr.  Mason,  contra. 

Because  an  action  of  debt  or  assumpsit  will  lie,  it  does  not  fol- 
low that  an  information  will  not.  An  information  will  lie,  in  many 
cases,  where  an  indictment  will  not.  There  is  a  difference  be- 
tween private  and  public  corporations.  The  act  of  incorporation 
of  Alexandria  is  a  public  act.  The  Court  of  Hustings  was  a  part 
of  the  corporate  legislature.  This  court  is  now  silting  here,  in 
these  cases,  as  a  Court  of  Hustings.  If  a  private  act  be  referred  to 
in  a  public  act,  the  former  becomes  a  public  act.     3  Inst.  230. 

Mr.  Simms,  in  reply. 

The  Act  of  Assembly  of  Virginia,  which  incorporates  the  town 
of  Alexandria,  is  itself  a  private  act ;  and  surely  a  by-law  of  a  cor- 
poration, deriving  its  powers  from  a  private  act,  can  never  rise 
to  a  public  act.  Although  the  Court  of  Hustings  was  a  part  of 
the  corporate  legislature,  yet  they  were  bound  to  decide  agreea- 
bly to  the  principles  of  the  common  law.  No  case  can  be  found 
of  an  indictment  on  a  by-lanr. 

VOL.   I.  6 
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Camellos  v.  Reverez. 


At  April  term,  1802,  ihe  judgment  was  arrested;  the  Court 
being  of  opinion  that  no  indictment  or  information  would  lie  on  a 
by-law  of  the  corporation  of  Alexandria. 


United  States  v.  R.  B.  Jamesson. 

The  want  of  the  name  of  a  prosecutor  at  the  foot  of  the  indictment  ia  not  a  good 

ground  for  arresting  the  judgment. 
A  capias  is  proper  process  upon  an  indictment  for  misdemeanor. 

Indictment,  for  assault  and  battery. 

Motion  in  arrest  of  judgment.  1st.  Because  there  is  no  name 
of  a  prosecutor  indorsed  on  the  indictment,  agreeably  to  the  Act 
of  Virginia.  Rev.  Code,  p.  112,  §  24.  2d.  Because  a  capias  was 
not  the  proper  process.     Rev.  Code,  p.  112,  §  28. 

The  Court  was  of  opinion  that  the  24lh  section  applied  only  to 
cases  where  an  information  was  filed  without  a  previous  present- 
ment. There  may  not  be  a  prosecutor,  and  crimes  ought  not  to 
go  unpunished. 

Motion  overruled  and  judgment  entered. 


McGiLL  V.  Shehee. 

If  judgment  be  rendered  against  the  defendant  in  a  cause  which  has  been  continued  at 
the  costs  of  the  defendant  the  Court  will  not  issue  an  attachment  against  the  defend- 
ant, for  the  costs  of  the  continuance. 

Motion  for  an  attachment  of  contempt  against  the  defendant,, 
for  not  paying  the  costs  of  a  former  continuance,  the  cause  hav- 
ing been  continued,  at  October  term,  at  the  cost  of  the  defendant. 
The  cause  had  been  tried  at  this  term,  and  judgment  for  the 
plaintiff. 

Motion  overruled. 


Camellos  v.  Reverez. 

Upon  proof  of  fraud,  the  Court  will  refuse  to  permit  the  debtor  to  take  the  insolrent 
oath  onder  the  law  of  Virginia. 

The  Court  refused  to  permit  the  plaintiff  to  take  the  insolvent 
oath,  under  the  law  of  Virginia,  on  proof  of  his  fraud  in  running 
away  from  the  Havannah,  and  secreting  property  to  the  amount 
of  $6,000. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


WASHINGTON,  MARCH  TERM,  1802. 


Uriah  Forrest  v.  Samuel  Hanson. 

A  plea  of  justification  in  slander,  must  be  substantially  proved. 

A  breach  of  trust  accompanied  by  falsehood  does  not  amount  to  swindling,  nnless  also 

accompanied  by  an  intent  to  defraud. 
The  Court  is  not  bound,  at  the  request  of  either  party,  to  instruct  the  jury  after  they 

have  retired  to  consider  of  their  verdict,  unless  the  jurors  themselves  request  such 

instruction. 
It  is  actionable  to  say  of  a  director  of  a  bank,  that  he  is  a  swindler. 
In  slander  a  verdict  for  one  cent  damages  carries  full  costs. 
The  statute  of  Glocester  is,  but  the  statute  21  Jac  c.  16,  respecting  costs,  is  not,  in 

force  in  Maryland. 

Action  on  the  case  for  words.  The  plaintiff  declares  that  being 
a  director  of  the  Bank  of  Columbia,  the  defendant,  on  the  1st  of 
June,  1801,  in  a  certain  discourse  had  concerning  the  plaintiff,  as 
one  of  the  directors,  &c.,  spoke  the  following  false,  scandalous,  &c., 
words,  of  him,  as  a  director,  &c.,  "  General  Forrest  is  a  liar  and 
a  swindler,  and  I  can  prove  him  to  be  so.  I,  as  cashier,  say  so 
of  one  of  the  directors,  and  I  think  one  or  the  other  of  us  ought 
to  be  turned  out  of  the  bank.*'  The  2d  count  states  also  the  words 
liar  and  swindler  (with  this  innuendo,)  meaning  that  the  said  Uriah 
Forrest  had  been  guilty  of  falsehood,  fraud,  deceit,  knavery,  and 
dishonesty  in  his  conduct,  as  one  of  the  directors  of  the  Bank  of 
Columbia,  whereby  the  plaintiff  is  injured  in  his  good  name,  as 
one  of  the  directors  of  the  said  bank,  and  his  credit  with  the 
bank  impaired,  and  he  has  been  in  danger  of  being  turned  out  of 
the  bank,  and  of  losing  his  office  as  director,  &c. 

The  defendant  pleaded  in  justification  fourteen  pleas,  each  plea 
containing  a  separate  fact  or  transaction,  upon  which  issues  were 
joined.  In  the  trial  of  the  cause,  at  September  term,  1801,  the 
jury  having  retired  to  consider  of  their  verdict,  and  before  they 
had  agreed,  requested  leave  to  return  into  court  and  ask  the 
opinion  of  the  Court  upon  a  question  of  law  ;  whereupon,  being 
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brought  into  Court,  they  asked  whether  they  could  find  a  \erdict 
for  the  defendant  upon  any  one  plea  if  all  the  facts  slated  in  such 
plea  should  not  have  been  proved  to  their  satisfaction. 

The  Court,  thereupon  instructed  them  that  the  facts  stated  in 
such  plea  must  be  substantially  proved,  and  that  where  fraud  was 
alleged  in  the  plea,  there  fraud  must  be  proved  ;  and  that  where 
falsehood  and  deceit  Avere  alleged  in  the  plea,  there  falsehood 
and  deceit  must  be  proved  ;  to  which  opinion  of  the  Court 
and  instruction  the  counsel  for  both  parties  assented.  Where- 
upon the  jury  retired  again,  and  not  agreeing  upon  any  verdict 
after  being  together  some  hours,  the  Court  ordered  the  jury  to 
be  brought  into  court,  and  informed  them  that  if  they  had  any 
doubt  upon  matter  of  law  they  might  inquire  of  the  Court. 

Whereupon  the  jury  asked  the  opinion  of  the  Court  whether  a 
breach  of  trust  accompanied  with  falsehood  amounted  in  law  to 
swindling.  To  which  the  Court  replied  "  No,  unless  accompa- 
panied  also  with  an  intent  to  defraud." 

The  counsel  for  the  defendant  then  moved  the  Court  (while 
the  jury  remained  standing  at  the  bar)  to  instruct  the  jury  that  if 
they  find  the  facts  stated  in  any  one  plea  to  be  substantially  true, 
they  should  find  the  issue  upon  that  plea  for  the  defendant,  al- 
though such  facts  do  not  amount  to  the  crime  of  swindling  in  its 
legal  acceptation. 

But  the  Court  refused  so  to  instruct  the  jury.  First,  because 
they  did  not  think  themselves  bound  to  instruct  the  jury,  after 
having  retired  to  their  room  unless  the  jury  should  request  such 
instruction.  And  secondly,  because  they  conceived  they  had 
already  substantially  instructed  the  jury  to  the  same  effect,  in  giv- 
ing the  instruction  above  stated. 
The  jury  found  a  verdict  for  the  plaintiff,  with  one  cent  damages. 

The  defendant  moved,  in  arrest  of  judgment,  because  the 
words  are  not  actionable  ;  and  also  contended  that  the  plaintiff 
was  not  entitled  to  full  costs,  because  the  verdict  was  for  only  one 
cent. 

This  motion  was  argued  at  December  Term,  1801,  by  Mr. 
Simms  and  Mr.  Jo}ies,  for  the  defendant,  and  by  Mr.  Dennis,  Mr. 
Gantt,  and  Mr.  C.  Lee,  for  the  plaintiff. 

1.  For  the  defendant,  it  was  contended  that  swindler  is  a  word 
of  uncertain  meaning.  It  is  not  to  be  found  in  any  dictionary. 
There  is  no  statute  against  swindling.  The  term  does  not  imply, 
in  this  country,  any  particular  crime  punishable  by  law.  Words 
are  not  actionable  in  themselves  unless  they  contain  a  charge  of 
a  crime  for  which  the  plaintiff  might  be  punished  by  laAV.  1 
Com.  Dig.  266,  267 ;  Onslmo  v.  Home,  3  Wils.  177.  The  act 
of  30  Geo.  2,  c.  24,  respecting  false  pretences,  is  not  in  force  in 
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this  country.  The  offences  described  in  that  act  were  not  before 
cognizable  by  law ;  and  the  word  swindler  has  been  introduced 
since  that  statute,  and  is  understood  to  indicate  the  offences  cre- 
ated by  it.  2d.  As  to  costs.  At  the  common  law  no  costs  were 
given.  They  were  first  given  by  the  statute  of  Glocester.  The 
statute  of  James  (21  Jac.  I.  c.  16,  §  6,)  respecting  costs  in  ac- 
tions of  slander,  where  the  damages  are  assessed  at  less  than 
forty  shillings  is  in  force  in  Maryland.  Acts  of  Maryland,  1785, 
c.  87,  "§>  2.  By  the  practice  of  the  General  Court  of  Maryland, 
no  costs  are  given  when  the  sum  recovered  is  not  sufficient  to 
support  the  jurisdiction. 

For  the  plaintiff,  it  was  said,  1st,  That  the  words  were  action- 
able in  themselves ;  2d,  That  they  were  actionable  by  reason  of 
their  being  spoken  of  the  plaintiff  in  his  official  character.  3d, 
That  the  statute  of  Glocesler  was,  and  that  of  James  not  in  force 
in  Maryland.  The  following  authorities  were  cited.  /.  Anson  v. 
Stuart,  1  T.  R.  748 ;  Berryman  v.  Wise,  4  T.  R.  366,  1  Dallas, 
335-338;  2  Dallas,  297;  4  Bac.  Ab.  487,  484,  485,  506; 
Hoyle  V.  Young,  1  Wash.  152 ;  Rue  v.  Mitchel,  2  Dallas,  d'S ;  4 
Bac.  Ab.  489 ;  1  Com.  Dig.  180 ;  Herty's  Laws  of  Maryland, 
86,  1793,  c.  30,  §  12;  Slat.  30  Geo.  2  c.  24;  Police  of  London, 
105 ;  Mecca's  case,  1  Dallas,  74,  75 ;  Esp.  N.  P.  504  ;  6  Bac. 
Ab.  222,  223  ;  Stat.  33  Hen.  8  ;  Charter  of  Maryland,  §  10;  Act 
of  Maryland,  1763,  c.  18 ;  1785,  c.  87,  <§.  1 ;  1713,  c.  4,  <§>  3 ; 
1763,  c.  23,  ^4;  1771,  c.  11,  <§.2-4;  Entick's  Dictionary  — 
«  Swindler ; "  Bullock's  Law  of  Costs,  c.  1 ;  3  Bl.  Com.  400. 

At  this  term,  the  Court  gave  judgment  for  the  plaintiff  with 
full  costs. 

Cranch,  J.  In  this  case,  it  is  not  necessary  to  consider  whether 
the  words  would  be  actionable  in  themselves,  if  not  spoken  of  a 
person  who  exercises  an  office  of  trust,  because  the  plaintiff  has 
grounded  his  action  upon  the  speaking  of  the  words  respecting 
him  in  his  official  character  as  a  director  of  the  Bank,  and  the 
words  are  alleged  to  be  spoken  of  his  official  conduct.  The  ques- 
tion then  is,  whether  these  words,  spoken  of  the  official  conduct 
of  a  person  who  holds  an  office  of  trust,  are  actionable  ?  There 
is  no  doubt  that  words  not  actionable  when  spoken  of  a  common 
person,  may  become  actionable  when  spoken  of  an  officer,  and  in 
relation  to  his  official  conduct.  The  general  rule  is  laid  down  in 
4  Bac.  Ab.  489,  thus :  "  As  all  words  spoken  of  any  person  who 
is  in  the  enjoyment  of  an  office  of  honor,  profit,  or  trust,  which 
import  a  charge  of  unfitness  to  discharge  the  duties  of  the  same, 
must  be  prejudicial  to  such  person ;  these  have,  and  with  good 
reason,  been  always  held  to  be  in  themselves  actionable ;  but 
wherever  words,  in  themselves  not  actionable,  become  so  by  being 
6* 
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spoken  of  a  person  in  office,  it  must  appear  from  the  words  them- 
selves, or  from  the  pleadings,  that  they  were  spoken  in  a  collo- 
quium concerning  his  office ;  for  the  very  foundation  of  the  action 
is  its  being  a  disgrace  in  office."  If  this  is  law,  (and  the  whole 
course  of  authorities  proves  it  to  be  so)  — if  the  office  of  director 
of  the  Bank  of  Columbia  is  an  office  of  trust ;  if  the  plaintiff  was 
a  director  at  the  time  of  the  speaking  of  the  words ;  if  the  words 
import  an  unfitness  to  discharge  the  duties  of  that  office  ;  and  if 
it  appears,  from  the  words  themselves,  or  from  the  pleadings,  that 
they  were  spoken  in  a  colloquium  concerning  that  office,  then  it 
follows  as  an  irresistible  consequence,  that  the  words  thus  spoken 
are  actionable,  and  judgment  must  be  rendered  for  the  plaintiff. 
This  is  the  result  of  a  comprehensive  view  of  all  the  cases  deci- 
ded on  the  subject.  The  next  question  is,  whether  the  office  of 
director  of  the  Bank  of  Columbia  is  such  an  office  of  trust  as  is 
contemplated  by  the  law  ?  That  it  is  an  office  of  trust  seems  to 
be  proved  by  the  words  of  the  act  incorporating  the  Bank.  By 
that  act  the  directors  are  intrusted  with  the  power  of  "  regulating 
the  affairs  of  the  Bank — of  choosing  a  president  and  a  cashier  — 
of  determining  upon  the  manner  of  doing  business,  and  the  rules 
and  forms  to  be  pursued  —  of  appointing  and  paying  the  various 
officers  they  may  find  necessary,  and  finally  of  disposing  of  the 
money  and  credit  of  the  Bank  in  the  common  course  of  banking, 
for  the  interest  and  benefit  of  the  proprietors,"  &c.,  and  by  the 
12th  section  any  director  who  shall  commit  any  fraud  touching  the 
money  or  property  of  the  bank  is  liable  to  be  prosecuted  by  indict- 
ment. It  appears,  then,  that  the  office  of  director  is  an  office  of 
high  trust  and  responsibility.  The  cases  in  the  books  speak  not 
only  of  words  being  actionable  by  reason  of  their  being  spoken  of 
judges  and  the  higher  judicial  officers  and  justices  of  the  peace, 
but  also  of  sheriffs,  stewards  of  courts-leet,  church-wardens. 
(Style,  338 ;  Woodruff  v.  Wesley,  Carth.  1)  ;  town  clerk,  (God- 
bolt,  157,  pi.  211 ;  Yel.  142)  ;  a  constable,  (Yel.  153) ;  a  deputy- 
clerk  to  an  arch-deacon's  register,  {Reignald's  case,Cro.  Car.  563) ; 
and  even  a  clerk  to  the  Company  of  Merchant  Tailors,  (Cro.  El. 
358) ;  and  the  steward  of  a  private  gentleman,  (Seaman  v.  Big-g-s, 
3  Cro.  480.)  Surely  some  of  these  offices  are  not  more  respect- 
able, or  of  higher  trust  or  responsibility  than  that  of  a  director  of 
a  bank.  In  Sir  Richard  Greenfield's  case,  March,  82,  pi.  135, 
it  is  said,  "  that  it  is  not  material  what  employment  he  hath  under 
the  King,  if  he  may  lose  his  employment  or  trust  thereby."  In 
the  case  of  Woodruff  v.  Wesley,  Carth.  1,  the  action  was  for 
words  spoken  of  a  church-warden.  A  colloquium  was  laid  of  the 
office.  Bridgman,  C.  J.  said,  "  that  to  say  he  hath  cheated  me, 
are  words  of  passion ;  but  if  applied  to  a  man  in  his  office,  the 
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action  will  lie  ;  and  so  it  must  be  adjudged."     In  the  case  of 
Wright  V.  Moorehouse,  Cro.  Eliz.  358,  words  spoken  of  the  clerk 
of  ihe  Merchant  Tailors  were  held  actionable  on  account  of  the 
office.     In  the  case  of  Strode  v.  Homes,  Style,  338,  words  spo- 
ken of    a  church- warden  were  also  held  to  be  actionable  on 
account  of   the  office  ;  and  RoUe,  C-  .1.  said,   "  officers  which 
have  no  benefit  by  their  offices  have  more  need  to  be  repaired,  if 
they  be  scandalized  in  their  execution  of  them ;  and  here  the 
scandal  is  a  great  loss  to  an  honest  man  ;  and  what  other  remedy 
can  he  have  to  repair  himself,  but  by  this  action  on  the  case  ? " 
The  office  of  a  director  of  a  bank  is  clearly  within  the  reason  of 
the  cases  ;  and  therefore  is  within  the  law.     The  next  question  is, 
do  the  words  import  an  unfitness  to  discharge  the  duties  of  the 
office  ?     Upon  this  point,  I  presume  there  can  be  no  difference  of 
sentiment.     No  man  will  say  that  a  liar  and  a  swindler  is  a  fit 
person  to  be  intrusted  with  the  office  of  a  director  of  a  bank. 
In  1  T.  R.  753,  it  is  said  to  be  formerly  held  that  the  word  swind- 
ling was  in  general  use,  and  that  the  Court  could  not  say  they 
were  ignorant  of  it.     In  the  same  case,  Ashhurst,  J.,  held  it  to 
imply  crimes  for  which  the  person  might  be  indicted  ;  and  Dul- 
ler, J.,  said  it  contained  as  libellous  a  charge  as  can  well  be 
imagined.     In  Berryman  v.  Wise,  4  T.  R.  366,  there  was  no 
question  but  the  word  was  actionable  when  applied  to  an  attor- 
ney in  his  official  character ;  and  in  the  argument  of  the  present 
case,  it  seemed  to  be  agreed  that  it  was  a  word  which  had  come 
into  use  since  the  statute  of  30  Geo.  2,  c.  24,  and  wjjs  generally 
understood  to  imply  a  charge  of  the  crimes,  or  some  of  them, 
mentioned  in  that  statute.     One  of  the  principal  offences  men- 
tioned in  that  statute,  and  the  one  to  which  the  term  swindling 
seems  to  be  most  appropriately  applied,  is  that  of  "  knowingly 
and  designedly,  by  false  pretences,  obtaining  from  any  person 
money,  goods,  &c.  with  intent  to  cheat  or  defraud  any  person  of 
the  same."     This  offence  is  substantially  and  accurately  the  com- 
mon law  offence  of  cheating,  which  is  described  in  1   Hawk. 
P.  C.  343,  to  be  "  deceitful  practices,  in  defrauding,  or  endeavor- 
ing to  defraud  another  of  his  known  right,  by  means  of  some  art- 
ful device,  contrary  to  the  plain  rules  of  common  honesty."     To 
charge  a  man  with  swindling,  seems,  therefore,  to  be  substantially 
to  charge  him  with  an  offence  for  which  he  may  be  liable  to  a  pro- 
secution at  common  law.     I  have  before  observed  that  it  is  not 
necessary  in  this  case  to  decide  whether  the  words  were  actiona- 
ble in  themselves,  in  the  strict  signification  of  the  phrase,  but  I 
can  have  no  doubt  of  their  being  actionable  when  applied  to  a 
man  either  in  his  professional  or  official  character.     No  man  in 
the  least  acquainted  with  the  world,  particularly  with  the  com  ■ 
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mercial  part  of  it,  can  say  that  he  does  not  know  the  meaning  of 
the  word.  Everybody  knows  that  it  implies  a  high  degree  of 
moral  depravity,  and  that  its  essence  is  fraud.  No  one  will  say 
that  it  is  not  totally  incompatible  with  that  strict  integrity  of 
character  which  ought  to  be  the  first  qualification  of  a  director  of 
a  bank,  and  no  one  will  say  that  it  does  not  destroy  all  idea  of 
fitness  for  the  high  trust  of  that  office. 

The  last  question  on  this  point  -is,  whether  it  appears  from  the 
words  themselves,  or  from  the  pleadings,  that  they  were  spoken  in 
a  colloquium  concerning  that  office  ?  To  decide  this  question,  it 
is  only  necessary  to  read  the  declaration.  It  states  that  the  plain- 
tiff was  a  director  of  the  Bank  of  Columbia,  and  as  such  had  well 
demeaned  himself,  &c.,  yet  the  defendant  knowing,  &c.  but 
intending,  &c.  and  to  have  the  plaintiff  turned  out  as  a  director, 
and  to  prevent  him  from  having  and  obtaining  credit  at  the  bank, 
on  the  1st  of  June,  1801,  in  certain  discourse  had  concerning  the 
plaintiff,  as  one  of  the  directors  of  the  said  bank,  spoke  the  fol- 
lowitig  words :  "  General  Forrest  is  a  liar  and  a  swindler,  and  I 
can  prove  him  to  be  so ;  I,  as  cashier,  say  so  of  one  of  the  direct- 
ors, and  I  think  one  or  the  other  of  us  ought  to  be  turned  out  of 
the  bank." 

From  this  it  appears  that  there  is  not  only  an  express  collo- 
quium laid  of  him  as  director,  but  it  also  appears  clearly  from  the 
words  themselves,  that  they  were  spoken  of  him  in  his  official 
character.  The  fact,  that  the  plaintifl'  was  a  director  of  the  Bank- 
of  Columbjp,  is  admitted  by  the  pleadings  and  verdict.  Upon  the 
question  whether  the  plaintiff  shall  recover  his  full  costs,  I  have 
no  doubt.  The  statute  of  Glocester  is  the  foundation  of  costs  in 
Maryland.  It  seems  to  have  been  in  force  from  the  first  settle- 
ment of  the  country,  and  gives  costs  in  all  cases  where  damages 
are  recovered.  The  statute  of  21  James,  c.  16,  does  not  appear 
to  have  been  at  any  time  practised  upon  in  Maryland  ;  and  there 
seems  to  be  good  reason  why  it  has  not.  It  was  not  applicable  to 
the  circumstances  of  this  country.  The  intention  of  that  statute 
Avas  to  prevent  trifling  actions  of  slander  from  being  brought  in 
the  Superior  Courts  in  England.  It  was  never  construed  to 
extend  to  those  courts  whose  jurisdiction  was  limited  to  actions 
of  forty  shillings  value;  6  Vin.  Ab.  530;  Ld.  Raym.  181,  182; 
consequently  the  statute  was  of  a  local  nature,  and  only  applica- 
ble to  the  peculiar  relative  situation  of  the  courts  in  England,  and 
even  there,  if  the  action  was  carried  up  to  the  courts  at  West- 
minster Hall  by  habeas  corpus  or  certiorari,  and  damages  assessed 
under  forty  shillings,  yet  the  plaintiff  had  his  full  costs.  6  Vin. 
356;  Ld.  Raym.  395;  1  Bac.  Ab.  514  ;  7  Mod.  129;  4  Mod. 
378.     The  question  made  at  the  bar,  whether  that  statute  passed 


MARCH  TERM,  1802.  69 

O'Neal's  Lessee  v.  Brown. 

before  or  after  the  first  emigration  of  inhabitants  to  Maryland,  seems 
to  me  of  little  importance  as  to  the  present  point.  For  if  it 
passed  prior  to  that  date,  still  it  is  not  law  by  virtue  of  the  decla- 
ration of  rights  in  Maryland,  unless  it  had  by  experience  been 
found  applicable  to  their  circumstances,  before  the  year  1776. 
This  experience  could  only  be  by  practising  upon  it  in  courts  of 
law.  And  if  it  was  passed  after  the  date  of  the  first  emigration 
to  Maryland,  it  would  still  have  no  force  here,  unless  it  had  been 
practised  upon  by  courts  of  law  or  equity  prior  to  the  same  year. 
So  that  it  is  not  necessary  to  ascertain  the  precise  time  of  the  first 
emigration  to  Maryland.  No  case  having  been  produced  in 
which  the  statute  of  James  has  been  practised  upon  in  Maryland, 
we  cannot  consider  it  as  in  force  here  ;  and  if  it  is  not,  there  is 
nothing  to  prevent  the  full  operation  of  the  statute  of  Glocester, 
which  gives  costs  in  all  cases  where  damages  are  recovered. 
The  jurisdiction  of  this  court  is  unlimited  by  the  amount  of  the 
claim,  or  of  the  verdict,  in  actions  of  slander ;  for  although  the 
Court  has  decided  that  the  justices  of  the  peace  have  exclusive 
original  jurisdiction  in  all  cases  where  they  have  cognizance,  yet 
the  justices  have  no  cognizance  of  actions  of  slander. 

For  these  reasons,  I  am  clearly  of  opinion,  that  the  plaintiff 
ought  to  have  his  judgment,  with  full  costs. 

Marshall,  J.,  and  Kilty,  C.  J.,  assented. 


O'Neal's  Lessee  v.  Joel  Brown. 

In  ejectment  for  a  lot  in  Washington,  it  is  not  necessary  to  show  a  grant  from  the 
State  of  Maryland.  The  Act  of  Cession  by  Maryland  to  the  United  States,  trans- 
ferred to  the  United  States  nil  the  ripht  of  the  State  of  Maryland  to  the  ungranted 
land  in  this  part  of  the  District  of  Columbia. 

The  deed  of  trust  of  the  original  proprietor  cannot  be  set  up  against  the  cestui  que 
trust. 

By  the  Acts  of  Maryland,  1791,  c.  45,  ^  2,  and  1793,  c.  58,  the  legal  title  vests  in  the 
cestui  que  use. 

The  commissioners  were  authorized  to  sell  the  public  lots  in  Washington  in  April, 
1797. 

Ejectment  for  Lot  No.  10,  in  the  Square  No.  78,  in  the  city  of 
Washington.  The  plaintiff  proved  that  in  the  year  17S4,  and 
from  that  time  to  the  20lh  of  June,  1791,  Benjamin  Sloddert  and 
James  M.  Lingan  were  and  continued  in  peaceable  and  undis- 
turbed possession  of  the  land  comprehended  in  the  Square,  No. 
78,  in  their  own  right  and  claiming  to  be  proprietors  thereof  in 
fee-simple.  That  on  the  said  20th  of  June,  1791,  they  being  so 
in  possession,  conveyed  the  said  land  by  deed  duly  executed  to 
Thomas  Beall  of  George,  and  John  Mackall  Gantt,  in  trust, 
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among  other  things,  to  be  laid  out  with  other  lands  for  a  federal 
city,  with  such  streets,  squares,  parcels,  and  lots  as  the  President 
of  the  United  States  for  the  time  being  should  approve ;  and  that 
the  said  trustees  should  convey  to  the  commissioners,  for  the  time 
being,  appointed  by  virtue  of  the  Act  of  Congress  for  establishing 
the  temporary  and  permanent  seat  of  the  government  of  the 
United  Slates,  and  their  successors  for  the  use  of  the  United 
States,  all  the  said  streets  and  such  of  the  said  squares,  parcels, 
and  lots  as  the  President  should  deem  proper  for  the  use  of  the 
United  Slates.  And  as  to  the  residue  of  the  said  lots,  that  a  fair 
and  equal  division  of  them  should  be  made,  and  that  such  as 
should  be  divided  or  allotted  to  the  said  proprietors,  should  be  by 
the  sai^  trustees  conveyed  to  the  said  proprietors  ;  and  that  the 
said  other  lots  should  and  might  be  sold  at  such  times,  in  such 
manner,  and  on  such  terms  as  the  President  of  the  United  States 
for  the  time  being  should  direct ;  and  that  the  said  trustees  should, 
on  the  order  of  the  President,  convey  the  lots  so  sold  to  the 
respective  purchasers.  The  plaintiff  also  produced  the  order  from 
the  President  of  the  United  States  to  the  commissioners,  dated 
September  16,  1793,  authorizing  them  to  sell  any  of  the  last 
mentioned  lots,  at  such  times,  in  such  manner,  and  on  such  terms 
as  they  should  deem  proper.  The  plaintiff  also  produced  the  Acts 
of  Assembly  of  Maryland,  1791,  c.  45,  and  1793,  c.  58,  and 
the  Act  of  Congress  of  the  6th  of  May,  1796,  [1  Stat,  at  Large, 
461.]  He  also  produced  the  record  of  the  division  of  the 
Square  No.  78,  between  the  said  Stoddert  and  Linigan,  and  one 
Uriah  Forrest,  as  original  proprietors  on  one  part,  and  the  com- 
missioners on  the  other,  in  which  division  the  Lot  No.  10  was 
assigned  or  allotted  to  the  public,  and  declared  liable  to  be  sold 
agreeably  to  the  deed  of  trust.  And  lastly,  he  produced  the  cer- 
tificate of  the  commissioners  duly  recorded,  dated  April  7th, 
1797,  in  which  they  certify  that  the  plaintiff's  lessor  had  purchased 
the  Lot  No.  10,  for  two  hundred  dollars,  and  acknowledged  the 
payment  of  the  whole  purchase-money.  Upon  this  title  the  plain- 
tiff relies. 

The  defendant  prayed  the  Court  to  instruct  the  jury  that  the 
plaintiff  has  not  made  out  a  sufficient  title  to  enable  him  by  law  to 
recover,  and  relies  on  two  objections.  1st.  That  the  plaintiff  has 
not  shown  any  grant  from  the  lord  proprietor,  nor  from  the  Slate 
of  Maryland,  nor  from  the  United  Slates.  2d.  That  the  com- 
missioner had  no  power  to  sell  lots  on  the  7th  of  April,  1797 ; 
1st,  because  the  words  in  the  deed  of  trust,  "  President  of  the 
United  States,  for  the  time  being,"  mean  the  President  of  the 
United  States  at  the  time  of  the  sale.  But  at  the  time  of  sale, 
Mr.  Adams  was  President,  and  the  orders  produced  wer«  given 
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by  General  Washington,  when  he  was  President.  And  2d,  be- 
cause whatever  powers  of  sale  the  commissioners  might  have  had 
by  virtue  of  those  orders,  were  taken  from  them  by  the  Act  of 
Congress,  of  May  6th,  1796,  [1  Stat,  at  Large,  461,]  respecting 
the  loan,  by  which  all  the  public  unsold  lots  were  rendered  liable 
to  indemnify  the  United  States  against  their  guaranty  of  that  loan. 

Mr.  Mason  for  the  plaintiff. 

Mr.  Gantt  for  the  defendant. 

The  Court  refused  to  give  the  instruction  prayed  by  the  de- 
fendant, and  gave  their  reasons  at  length,  the  purport  of  which 
was  —  That  if  the  land  had  not  been  granted  by  the  lord  propri- 
etor, nor  by  the  State  of  Maryland  before  the  Act  of  Cession  by 
the  State  of  Maryland  and  the  acceptance  by  Congress,  the  right 
of  the  State  passed  to  the  United  States  by  the  cession  and  accept- 
ance. And  the  sale  made  under  the  Act  of  Congress,  of  1796, 
was  the  first  grant,  and  therefore  good.  That  if  Stoddert,  Lin- 
gan  and  Forrest  were  lawfully  seized,  in  1784,  and  conveyed  the 
land  in  trust,  the  deed  of  trust  cannot  be  set  up  to  defeat  the  title 
of  cestui  que  trust.  That  the  Legislature  of  Maryland,  in  1791  and 
1793,  had  a  right  to  legislate  respecting  private  rights  to  the  pro- 
perty, and  were  competent  to  enact  in  what  mode  the  use  of  the 
property,  the  legal  title  to  which  was  vested  in  the  trustees,  should 
be  declared,  and  should  pass.  That  when  the  right  of  cestui  que 
use  accrued  the  legal  title,  by  virtue  of  the  act  of  1793,  vested, 
and  followed  the  use,  in  a  manner  analogous  to  the  operation  of 
the  English  statute  of  uses.  That  the  question  respecting  the 
words  "  President  for  the  lime  being,"  did  not  arise  in  the  case, 
because  the  sale  was  made  under  the  Act  of  Congress,  of 
1796.  The  plaintiff  was  not  bound  to  show  the  authority  given 
by  the  President  to  the  commissioners  to  sell  under  that  act,  be- 
cause it  was  not  to  be  presumed  to  be  in  his  power,  and  was  not 
a  matter  of  record. 

Note.  —  These  reasons  are  given  from  memory,  which  at  this 
time  (Oct.  27,  1805,)  may  not  be  perfectly  accurate.  —  W.  C. 


United  States  v.  James  McGurk. 
On  a  trial  for  murder  the  dying  declarations  of  the  deceased  arc  eTidence. 

Indictment,  for  the  murder  of  his  wife,  by  beating  her,  while 
pregnant  with  twins,  so  as  to  produce  a  miscarriage  and  conse- 
quent death. 

The  Court  permitted  her  dying  declarations  to  be  given  in  evi- 
dence. 
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The  authorities,  cited  upon  the  trial  were :  1  Hawk.  124 ;  Fors- 
ter's  Cr.  Law,  256,  138,  259  ;  Leach's  Crown  Cases,  141 ;  4  BI. 
Com.  195;  1  Gilb.  L.  E.  303;  2  Hale,  289;  Woodcock's  case; 
Leach's  Cr.  Ca.  437,  563,  case  218 ;  1  Bl.  Com.  442. 

The  prisoner  was  condemned,  and  executed  October  28tb, 
1802. 


Voss  V.   TUEL. 
Bail  required  in  trespass  for  cutting  up  a  scow. 

Trespass,  for  cutting  a  scow  to  pieces. 

The  plaintiff  made  affidavit  that  he  had  been  informed  arid 
believed  that  the  defendant  with  others  had  cut  up  and  carried 
away  his  scow,  and  that  it  was  worth  one  hundred  dollars,  and 
that  he  apprehended  the  defendant  would  leave  the  district  upon 
the  issuing  of  process  against  him,  unless  he  should  be  held  to 
bail. 

The  Court  refused  to  permit  the  defendant  to  appear  without 
special  bail.     Marshall,  J.,  absent. 


Meade  v.  Roberts. 

Upon  calling  the  appearance  docket,  if  the  defendant  offers  to  appear,  the  court  will 
not  give  the  plaintiff's  attorney  time  to  procure  an  affidavit  to  hold  the  defendant  to 
special  bail. 

Motion  to  appear  without  special  bail,  there  being  no  cause  of 
action  filed. 

Mr.  Woodward,  for  the  plaintiff,  produced  an  account,  but  no 
affidavit.  The  Court  decided  it  to  be  insufficient  to  hold  to  bail. 
Mr.  WooduMird  requested  time  to  get  an  affidavit. 

The  Court  were  of  opinion  that  the  defendant  had  a  right  now 
to  appear,  and  they  could  not  amerce  the  marshal  when  an  ap- 
pearance was  offered,  unless  there  appeared  to  be  a  good  cause 
of  action. 

Marshall,  J.,  absent. 


Alricks  v.  Slater  &  al. 

The  coort  will  not  permit  a  plea  to  the  merits  to  be  withdrawn  to  enable  the  defendant 

to  demnr  specially. 

Debt;  plea,  payment;  replication  and  issue. 
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The  defendant  Slater  only  was  taken.  The  penal  bill  upon 
which  the  action  was  brought,  was  signed  "  David  Slater  &  Co." 
and  a  seal. 

Gantt,  for  the  defendant,  moved  for  leave  to  withdraw  his  plea 
of  payment,  and  demur  to  the  declaration ;  because  a  seal  aflfix- 
ed  for  David  Slater  &  Co.,  by  one  only  of  the  partners,  is  the  seal 
of  him  only  who  affixed  it. 

The  Court  refused. 


Eleanor  Higginson's  Case. 

A  witness,  who  for  want  of  surety  to  appear  and  testify,  has  been  imprisoned,  is  enti- 
tled to  the  daily  compensation  for  the  time  of  imprisonment. 

Eleanor  Higginson  had  been  ordered  by  a  justice  of  the  peace 
to  recognize  with  surety  in  a  small  sum,  to  appear  and  testify  as 
a  witness  against  Daniel  Hennissee,  on  a  charge  of  felony  ;  but 
being  a  stranger  and  unable  to  get  surety,  she  had  been  committed 
to  prison  and  detained  until  the  trial. 

Mr.  Mason,  Attorney  for  the  United  States,  moved  that  she 
should  be  allowed  payment  for  her  attendance  during  the  whole 
time  she  was  so  detained.  The  act  of  1753,  c.  13,  only  provides 
for  the  payment  of  the  prison  fees,  and  makes  no  allowance  for 
the  time  of  the  witness. 

The  Court  allowed  the  witness  to  prove  her  attendance,  and 
ordered  her  to  be  paid  for  the  whole  time  she  was  detained,  it 
being  her  misfortune  and  not  her  fault  that  she  could  not  obtain 
security  for  her  appearance. 


BoYER  V.  Roberts. 
No  civil  cause  is  to  be  tried,  except  by  consent,  unless  it  bos  stood  one  term  at  issue. 

The  plea  was  filed  al  the  last  term,  but  the  issue  was  not  made 
up  until  the  present  term. 

3Ir.  Woodward,  for  the  plaintiff",  contended  that  he  was  entitled 
to  a  trial  at  this  term,  and  cited  the  Act  of  Maryland  of  1763. 

Mr.  Peacock,  for  the  defendant,  moved  for  a  continuance  on 
the  rule  of  the  court,  that  no  cause  should  be  forced  to  trial  unless 
it  had  stood  one  terra  at  issue ;  and  on  that  ground  the  cause  was 
continued. 

"VOL.   I.  7 
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United  States  v.  Pumphreys. 
Extorted  confession  is  not  evidence  against  the  prisoner. 

Indictment  for  stealing. 

The  Court  instructed  the  jury  that  no  confession,  extorted 
from  the  prisoner,  by  threats  of  punishment,  or  obtained  by  the 
promise  of  reward  or  favor,  was  evidence  against  him.  4  Bl. 
Com.  357. 


Bowman  v.  French. 

The  defendant  will  not  be  ruled  to  argue  a  demurrer  at  the  term  in  which  the  demur- 
rer shall  be  joined  by  him,  although  the  rule  to  join  in  demurrer  shall  have  expired 
before  the  term. 

Misnomer  of  the  defendant  was  pleaded  in  abatement.  The 
plaintiff  demurred  at  last  term,  and  laid  a  rule  on  the  defendant 
to  join  in  demurrer.  The  defendant  failed  to  join  in  demurrer, 
on  the  rule  day ;  and  Mr.  Dorsey,  for  the  plaintiff,  now  moved  for 
judgment  by  default  on  the  rule,  unless  the  defendant  will  argue 
the  demurrer  at  this  term. 

The  Court  refused  to  give  judgment;  permitted  the 'defend- 
ant now  to  join  in  demurrer ;  and  obliged  the  plaintiff  to  lay  a 
rule  on  the  defendant  to  argue  it  at  the  next  term. 

Cranch,  J.,  contra. 


Hodgson  v.  Turner. 

In  an  action  against  the  indorser  of  a  foreign  bill  of  exchange,  for  non-payment,  it  is 

not  necessary  to  produce  a  protest  for  non-acceptance. 
A  judgment  and  execution  by  the  plaintiff,  against  the  drawer  of  a  bill,  is  no  bar  to  a 

judgment  against  the  indorser,  although  that  execution  be  levied  on  the  drawer's 

goods,  which  are  not  sold  for  want  of  buyers. 

The  defendant  was  indorser  of  a  foreign  bill  of  exchange,  pro- 
tested for  non-payment  as  well  as  for  non-acceptanpe. 

Mr.  Gantt,  lor  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  it  was  necessary  for  the  plaintiff  to  prove  that  the  de- 
fendant had  reasonable  notice  of  the  protest  for  non-acceptance  ; 
and  cited  Kyd,  109, 117, 118, 119, 137 ;  Milford  v.  Mayor,  Doug. 
55 ;  BuUer's  N.  P.  271 ;  Rogers  v.  Stevens^  2  T.  R.  713 ;  Goodall 
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V.  Dolleij  1  T.  R.  712 ;  Burr.  2670 ;  and  the  case  of  Oates  Sf  Co. 
V.  McCurdij,  in  the  General  Court  of  Maryland. 

Mr.  Mason,  for  the  plaintiff,  cited  Brown  v.  Barry ,  3  Dal.  365 ; 
and  Clarke  v.  Russel,  3  Dall.  420,  424. 

The  Court,  on  the  authority  of  Broiun  v.  Barry,  and  Clarke  v. 
Ricssel,  refused  to  give  the  instruction  as  prayed. 

Mr.  Gantt,  for  the  defendant,  then  produced  a  fieri  facias,  issu- 
ed last  term  and  returnable  to  this,  on  a  judgment  obtained  by 
the  plaintiff  against  Bowie,  the  drawer  of  this  bill;  on  which  exe- 
cution he  stated  the  marshal  had  seized  the  goods  of  Bowie,  but 
that  they  were  not  sold  for  want  of  buyers ;  and  prayed  the  Court 
to  instruct  the  jury  that  this  execution  so  levied,  was  a  discharge 
of  the  indorser.     Selden's  Practice,  564. 

The  Court  refused  to  give  the  instruction. 


Hogan  v.  Brown. 

In  an  action  for  slander,  if  it  appears,  from  the  plaintifTs  testimony,  thai  at  the  time  of 
speaking  the  words  the  defendant  named  his  author,  who  was  a  responsible  man,  the 
defendant  may  avail  himself  of  that  testimony  without  pleading  the  matter  as  a  spe- 
cial justification. 

Slander.  The  words  laid  in  the  declaration  were,  "  you  stuck 
a  pitchfork  into  a  man  in  Ireland,  and  murdered  him  and  fled." 

The  plaintiff's  witness  proved  that  the  defendant  said  that  he 
had  heard  one  Tweedy  say  that  Burke  told  him  that  the  plaintiff 
had  killed  a  man  in  Ireland,  with  a  pitchfork,  and  had  fled  for  it. 

Mr.  Mason,  for  the  defendant,  in  cross-examining  the  plaintiff's 
witness,  asked  him  whether  Burke  was  a  responsible  man ;  whether 
he  lived  in  the  city  at  that  time,  &c. 

Mr.  Peacock,  for  the  plaintiff,  objected  to  the  questions,  con- 
tending that  if  the  defendant  meant  to  rely  upon  the  fact  of  the 
defendant's  having  named  his  author  at  the  time,  he  ought  to  have 
pleaded  it,  and  cannot  give  testimony  of  that  kind  on  the  general 
issue. 

Mr.  Mason,  in  reply,  was  stopped  by  the  Court,  who  said  the 
objection  was  premature.  The  defendant's  counsel  were  only 
cross-examining  the  plaintiff's  witness.  The  plaintiff  must  make 
out  his  case ;  and  although  he  is  not  bound  to  prove  the  words 
exactly  as  laid,  yet  he  must  prove  words  which  were  actionable 
and  in  substance  as  laid.  But  if  the  plaintiflF's  witness  proves 
that  the  words  spoken  were  substantially  different  from  those  laid, 
and  the  words  proved  are  not  actionable  as  spoken,  there  is  no 
necessity  for  the  defendant  to  plead  those  facts  which  come  from 
the  plaintiff's  own  witness. 
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Mr.  Peacock  then  prayed  the  Court  to  instruct  the  jury  that 
the  words  proved  were  in  substance  the  same  as  those  charged  in 
the  declaration. 

But  the  Court  refused,  being  of  opinion  that  they  were  sub- 
stantially different. 

Cranch,  J.  When  the  defendant  means  to  prove  other  words 
spoken  at  the  same  time  with  those  laid  in  the  declaration  and 
which  make  the  words  laid,  not  actionable,  then,  in  order  to  ena- 
ble the  defendant  to  bring  testimony  of  those  other  words  he 
must  plead  his  justification  specially.  But  if  the  plainlifPs  evi- 
dence proves  words  which  justify  the  defendant,  or  which  show 
that  the  words  charged  are  not  actionable  as  spoken,  there 
the  defendant  may  take  advantage  of  them  without  pleading 
specially.  For  the  plaintiff  must  make  a  good  cause  of  action, 
and  if  it  appears  from  his  own  evidence  that  the  words  charged 
are  not  actionable  as  spoken,  he  fails  to  support  his  cause  of 
action. 

But  Kilty,   C.    J.,   and  Marshall,  J.,  were  of  a  different 


opinion. 


Neale  v.  Coningham. 

A  witness  who  cannot  testify  in  a  cause  without  criminating  himself  shall  not  be 

sworn. 

Trespass,  for  assault  and  battery,  and  false  imprisonment. 

Mr.  Peacock,  for  the  plaintiff,  produced  Richard  Spaulding,  to 
prove  that  the  plaintiff  was  arrested  and  confined  in  prison  upon 
a  ca.  sa.  issued  by  the  defendant  as  a  justice  of  the  peace  for 
Washington  county,  on  the  28th  of  March  1801,  on  a  judgment 
rendered  by  Amariah  Frost,  a  justice  of  the  peace  of  Prince 
George's  county,  on  the  24th  of  September,  1800.  The  witness 
objected  to  being  sworn  because  he  was  the  constable  who  served 
the  ca.  sa.,  and  also  the  jailor  who  kept  the  plaintiff  in  confine- 
ment, and  his  testimony  would  criminate  himself. 

The  Court  refused  to  compel  him  to  be  sworn. 

Cranch,  J.,  contra.  It  is  not  an  objection  to  his  being  sworn, 
but  is  a  good  reason  for  his  refusing  to  answer  any  question  which 
may  criminate  himself. 
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MiLBURNE    V.    KeaRNES. 

Leave  to  defendant  to  amend  on  payincnt  of  costs  of  the  term  or  a  continuance  at  the 

plaintifTs  option. 

Trespass.  Assault  and  battery.  Leave  was  given  to  the  de- 
fendant to  strike  out  his  plea  of  son  assault  demesne,  and  plead 
molliter  manus  imposuit,  on  payment  of  the  costs  of  the  term  to 
this  time,  or  a  continuance  at  the  option  of  the  plaintiff. 

Kilty,  C.  J.,  absent. 


R.  &  G.  Barry  v.  Law. 

A  conditional  promise  to  pay  the  debt  of  another  is  within  the  Statute  of  Frauds. 
An  entry  in  the  defendant's  books,  not  signed  by  any  one,  is  not  a  sufficient  note  in 
writing  to  take  the  case  out  of  the  statute. 

Assumpsit.  1st  count,  money  had  and  received.  2d,  a  spe- 
cial promise  to  pay  for  planks  and  timber  sold  by  the  plaintiffs 
to  Bryan,  in  consideration  that  the  plaintiffs  would  forbear  to  sue 
him.  3d,  indebitatus  assumpsit  for  planks,  &c.,  sold  to  the  defend- 
ant himself. 

The  case,  in  evidence,  was,  that  Bryan  had  contracted  with 
Mr.  Law  to  build  stables,  and  furnish  materials.  That  Bryan  pur- 
chased of  the  plaintiffs  planks,  &c.,  to  the  amount  of  $135i'^. 
Bryan,  at  the  foot  of  the  plaintiffs'  account  rendered,  drew  an 
order  on  Mr.  Law,  in  these  words  :  —  "  Sir,  please  to  pay  to  R. 
&  G.  Barry  the  above  account,  being  lumber  used  in  building 
your  stables,  and  charge  your  humble  serv't.  B.  Bryan."  "  To 
Tho.  Law."     This  order  was  not  on  stamped  paper. 

The  defendant,  on  the  6lh  of  December,  1800,  made  an  entry 
in  his  books,  as  follows :  "  Stables  on  Sq.  693,  Dr.  To  am't  of 
Capt.  Barry's  bill,  $135.97,"  and  promised  the  plaintiffs  that  if 
so  much  was  due  by  him  to  Bryan,  the  bill  should  be  paid. 

The  Court  refused  the  order  to  go  in  evidence  to  the  jury  be- 
cause it  was  not  stamped. 

They  also  instructed  the  jury  that  the  plaintiffs  could  not  re- 
cover on  the  defendant's  promise,  unless  he  had  signed  a  note  in 
writing  promising  to  pay,  &c.  That  it  being  a  conditional  pro- 
mise did  not  take  it  out  of  the  statute  of  frauds.  And  that  the 
entry  in  the  defendant's  books  was  not  a  sufficient  note  in  writing 
to  charge  the  defendant. 

They  refused  to  instruct  the  jury  that  if  at  the  time  of  the 
promise  the  defendant  was  indebted  to  Bryan  in  a  sum  equal  to 
7* 
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the  plaintiffs'   claim,  the  evidence  was   applicable  to  the  count 
for  money  had  and  received. 
Kilty,  C.  J.,  absent. 


United  States  v.  McDonald. 

The  marshal  is  entitled  to  a  fee  of  ninety  pounds  of  tobacco  for  impanelling  a  jury 
in  a  criminal  prosecution. 

Ca.  sa.  for  a  fine. 

Mr.  Mason,  Attorney  for  the  United  States,  moved  the  Court 
to  strike  out  of  the  execution,  the  charge  of  ninety  pounds  of 
tobacco  for  a  fee  to  the  marshal  for  impanelling  a  jury ;  con- 
tending that  the  charge  was  not  authorized  by  law.  But  the 
Court  rejected  the  motion,  after  considering  the  Act  of  Congress 
of  27th  Feb.  1801,  concerning  the  District  of  Columbia,  [1  Stat, 
at  Large,  103  ] ;  and  the  Act  of  28ih  Feb.  1799,  providing  com- 
pensation for  the  marshals,  &c.  [1  Stat,  at  Large,  624]  ;  and  the 
Act  of  Assembly  of  Maryland,  Nov.  1799,  c.  25,  regulating  offi- 
cer's fees. 


Krouse  v.  Sprogell. 

Leave  to  amend. 

Case.  Leave  was  given  to  defendant  to  withdraw  the  general 
issue,  and  file  a  general  demurrer,  on  payment  of  the  costs  of 
the  term. 


Gardner's  Administrator  v.  Lindo. 

The  record  of  a  Court  in  Virginia  must  be  certified  by  the  presiding  magistrate. 
The  act  of  limitations  cannot  be  given  in  evidence  upon  the  plea  of  nil  debet. 
Debt  will  lie  against  the  maker  of  a  promissory  note. 

After  verdict  it  is  too  late  to  object  the  want  of  profert  of  letters  of  administration  — 
or  that  the  action  is  in  the  debet  and  detinet. 

Debt  against  the  maker  of  a  promissory  note  —  pleas  nil  debet, 
and  a  discharge  under  the  insolvent  Act  of  Virginia. 

The  Court,  refused  to  admit  the  record  of  the  discharge  to  be 
given  in  evidence  because  it  was  not  authenticated  by  a  certifi- 
cate of  the  presiding  magistrate,  according  to  the  Act  of  Con- 
gress.   [1  Stat,  at  Large,  122,] 
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Mr.  Mason,  for  defendant,  contended  that  the  act  of  limit- 
ations might  be  given  in  evidence  on  nil  debet.  Esp.  N.  P.  147, 
262 ;  Roades  v.  Barnes,  1  Bnrr.  9  ;  Draper  v.  Glassop,  Ld.  Raym. 
153  ;  Barbij  v.  Boucher,  1  Salk.  278. 

Jfr.  Woodward,  for  plaintiff.  There  is  a  difference  between 
debt  for  rent,  and  debt  on  a  bond  or  note.  In  the  first  case  the 
debt  arises  only  from  the  enjoyment  of  the  thing  demised.  But 
upon  a  bond  a  debt  is  acknowledged.     Esp,  N.  P.  233,  234. 

The  Court  refused  to  admit  the  act  of  limitations  to  be  given 
in  evidence,  (see  1  Cr.  Rep.  343,  4G2,  465.)  After  verdict  for 
the  plaintiff,  it  Avas  moved,  in  arrest  of  judgment,  1st,  That  debt 
will  not  lie  on  a  promissory  note.  2d,  That  it  does  not  appear 
that  letters  of  administration  were  granted  to  the  plaintiff.  3d, 
That  the  action  is  in  the  debet  and  detinet. 

The  Court,  at  a  subsequent  term  decided  that  debt  would  lie 
on  a  promisory  note,  and  that  the  other  two  objections  were  too 
late  after  verdict. 

Reversed  by  the  Supreme  Court  of  the  United  Slates,  (1 
Cranch,  343,)  because  an  action  of  debt  will  not  lie  in  Mary- 
land, upon  a  promissory  note. 


Thompson  v.  Lacy. 

An  inhabitant  of  Alexandria  county  may  be  arrested  in  "Washington  county  without 
a  non  est  in  Alexandria  county. 

The  defendant,  being  an  inhabitant  of  Alexandria  county,  was 
arrested  in  Washington  county,  no  writ  having  issued  against 
him  in  the  former  county. 

Motion  for  a  nonsuit,  under  the  Act  of  Maryland  1796,  c.  43. 
Refused. 


O'Neai.b  v.  Brown. 

In  trespass  the  plaintiff  cannot  recover  damages  for  erecting  a  fence  and  obstructing 
his  windows  unless  he  was  in  possession  at  tlic  time  of  erecting  the  fence. 

A  certificate  in  fee  from  the  Commissioners  of  Washington  is  not  evidence  of  pos- 
session. 

Trespass.  The  declaration  stated  that  on  the  25th  of  Febru- 
ary, 1800,  the  plaintiff  being  in  possession  of  part  of  Lot  No. 
10,  in  Sq.  73,  in  the  city  of  Washington,  the  defendant  entered 
with  force  and  arms,  &c.,  and  having  so  entered,  afterwards,  to 
wit,  on  the  22d  of  August,  1801,  erected  a  wooden  fence  thereon 


80  WASHINGTON. 


Curry  v.  Lovell. 


SO  as  to  obstruct  the  plaintifTs  windows  on  Lot  No.  9,  and  other 
enormities,  &c. 

Mr.  Gantt,  for  defendant,  prayed  the  Court  to  instruct  the  jury 
that  the  plaintiff  ought  not  in  this  action  to  recover  damages  for 
erecting  the  fence  and  obstructing  his  windows,  unless  the  plain- 
tiff proves  possession  in  himself  at  the  time  of  the  defendant's 
erecting  the  fence. 

The  Court  gave  the  instruction  as  prayed.  Because  the  plain- 
tiff in  the  declaration  has  stated  a  disseisin  by  the  defendant 
nineteen  months  before  the  erecting  of  the  fence,  and  it  is  not 
laid  with  a  continuando.  The  erecting  of  the  fence  therefore 
cannot  be  connected  with  the  entry  laid;  and  the  plaintiff  must 
prove  a  reentry,  or  possession  in  himself  after  the  first  disseisin 
and  before  the  erection  of  the  fence. 

Mr.  Gantt  then  moved  the  Court  to  instruct  the  jury  that  they 
could  not  give  damages  for  the  forcible  entry  laid  in  the  declaration. 

But  the  Court  refused. 

Mr.  Woodward,  for  the  plaintiff,  then  moved  the  Court,  to  in- 
struct the  jury,  that  they  may  give  damages  for  erecting  the 
fence,  under  the  general  allegation  of  other  enormities  ;  —  which 
the  Court  also  refused. 

Mr.  Woodward  then  moved  the  Court  to  instruct  the  jury  that 
the  certificate  in  fee  from  the  commissioners  of  the  city  to  the 
plaintiff  (which  by  the  Act  of  Maryland  of  1793,  ch.  58,  is  equi- 
valent to  a  deed  of  bargain  and  sale,)  was  evidence  of  the  plain- 
tiff's possession. 

But  the  Court  refused  to  give  such  instruction. 


Curry  v.  Lovell. 

It  is  no  bar  to  execution  upon  a  supersedeas  in  Washington  county,  that  the  plaintiff 
has  recovered  another  judgment  in  Alexandria  county  upon  the  same  cause  of 
action,  if  it  be  not  satisfied. 

Rule  to  show  cause  why  this  execution  should  not  be  quashed. 

Curry  recovered  judgment  against  Lovell  before  B.  More,  a 
justice  of  the  peace  for  Washington  county,  on  the  26th  of 
August,  1801.  Lovell  obtained  a  supersedeas  under  the  Act  of 
Assembly  of  Maryland,  until  the  26th  of  February,  1802,  and  in 
the  mean  time  removed  to  Alexandria  county.  When  the  super- 
sedeas had  expired,  the  plaintiff  obtained  a  new  warrant  from  a 
justice  of  the  peace  in  Alexandria  county,  and  recovered  judgment 
and  took  out  execution  there  which  was  not  satisfied,  Lovell  having 
removed  back  to  this  county.  The  plaintiff  then  took  out  the 
present  execution  on  the  supersedeas  here.     Rule  discharged. 


CIRCUIT   COURT   OF  THE  UNITED   STATES. 


APRIL  TERM,  1802,  AT  ALEXANDRIA. 


United  States  v.  Peter  Veitch. 

A  capias  is  the  proper  process  upon  an  indictment  for  misdemeanor,  found  after  ser 
vice  of  a  summons  to  show  cause  why  an  indictment  or  information  should  not  be 
filed. 

Indictment  for  retailing  spirituous  liquors.  The  first  process 
was  a  summons  to  show  cause  why  an  information  or  an  indict- 
ment should  not  be  filed.  Upon  this  summons  the  defendant  did 
not  appear,  and  his  default  was  recorded.  The  indictment  was 
found  at  July  term,  1801,  and  a  capias  issued  returnable  to  Octo- 
ber term,  1801. 

Mr.  Siinms,  for  defendant,  contended  that  a  capias  was  not  the 
legal  process. 

The  Court  stopped  him  from  arguing  the  point,  saying  it  had 
been  decided  several  times  in  this  Court,  and  a  general  direction 
had  been  given  to  the  Attorney  for  the  United  States  to  issue  a 
capias  upon  every  indictment  found  after  a  summons  had  issued 
and  been  served  to  show  cause  why  an  indictment  or  information 
should  not  be  filed ;  being  of  opinion  that  a  capias  was  the  proper 
process.     Virginia  Laws,  Rev.  Co.  112,  «§.  28. 


United  States  v.  Robert  Gordon. 

Under  the  Act  of  Virginia  prohibiting  the  sale  of  spirituous  liquors  without  license, 
all  the  acts  of  selling  before  conviction  constitute  but  one  offence. 

Indictment  for  retailing  spirituous  liquors.  The  judgment  was 
arrested  ;  because  the  indictment  charged  it  as  a  second  offence, 
before  the  defendant  was  convicted  of  a  first ;  the  Court  being 
of  opinion  that  all  selling  before  conviction  constituted  but  one 
offence. 
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United  States  v.  Hare. 


Commonwealth  of  Virginia  v.  Daniel  Dulany. 

A  prosecutor  liable  for  costs  upon  an  indictment  for  a  misdemeanor,  has  no  right  to 
withdraw  the  prosecution  without  the  consent  of  the  Attorney  for  the  United 
States. 

Indictment  for  assault  and  battery  on  J.  T>.  Westcott.  I.  V. 
Thomas's  name  was  indorsed  as  prosecutor  and  liable  for  costs. 

Mr.  Jones,  for  defendant,  stated  that  Westcott  was  satisfied  and 
wished,  with  the  consent  of  Thomas,  that  the  defendant  might  be 
allowed  to  confess  judgment  for  costs  only. 

Mr.  Mason,  Attorney  for  the  United  States,  objected  on  the 
ground  that  it  was  a  prosecution  in  the  name  of  the  Common- 
wealth, and  no  private  prosecutor  could  compound,  or  interfere  in 
the  business. 

The  Court  decided  that  the  prosecutor  had  no  right  to  with- 
draw the  prosecution,  and  refused  to  permit  it  to  be  done  without 
the  consent  of  the  Attorney  for  the  United  States. 


United  States  v.  John  Hare. 

Upon  a  trial  for  larceny,  the  owner  of  the  stolen  goods  is  a  competent  witness  in  chief, 
upon  filing  with  the  clerk  of  the  Court,  for  the  use  of  the  prisoner,  a  release  of  the 
witness's  right  to  one  half  of  the  fine  which  the  Court  might  impose. 

Indictment  for  stealing  a  pockelbook  and  money  from  Anthony 
Conrad.  This  indictment  was  under  the  Act  of  Congress  of 
April  30,  1790,  sec.  16,  [1  Stat,  at  Large,  112,]  which  imposes  a 
fine  of  fourfold  the  value  of  the  goods  stolen,  and  gives  one  half 
of  that  fine  to  the  owner  of  the  goods. 

Mr.  Mason,  Attorney  for  the  United  States,  offered  Conrad, 
the  owner  of  the  goods  as  a  witness,  and  produced  a  release 
from  Conrad  to  the  prisoner  of  the  half  of  the  fine  which  might 
be  imposed. 

Mr.  Jones,  for  the  prisoner,  objected,  that  the  release  cannot 
operate  to  convey  a  mere  right  to  an  uncertain  future,  contingent 
possibility.  Besides,  it  is  not  delivered  to  the  prisoner,  he  will 
not  accept  it. 

The  Court  ordered  the  witness  to  be  sworn,  on  his  delivering 
the  release  to  the  clerk  and  filing  it  in  the  cause. 

Cranch,  J.,  doubted. 


APRIL  TERM,  1802.  83 

Commonwealth  of  Virginia  v.  Eakin. 


United  States  v.  Mary  Rawlinson. 

The  name  of  a  prosecutor  mast  be  indorsed  on  an  indictment  for  keeping  a  bawdy- 
house. 

Indictment  for  keeping  a  bawdy-house.  It  was  questioned  by 
the  Attorney  for  the  United  States,  whether  the  name  of  Asa 
Hill,  being  a  voluntary  witness  to  the  grand  jury,  ought  not  to  be 
written  at  the  foot  of  the  indictment  as  a  prosecutor,  before  it 
should  be  sent  up  to  the  grand  jury. 

The  Court  were  of  opinion  that  his  name  ought  to  be  so  writ- 
ten, but  gave  no  direction. 


Commonwealth  op  Virginia  v.  Eakin. 

An  information  at  the  suit  of  the  Commonwealth  of  Virginia  may  be  discontinued 
before  appearance  of  the  defendant. 

Information  for  retailing  spirituous  liquors.     In   September, 

1799,  the  presentment  was  made  in  the  Court  of  Hustings,  and 
summons  issued  to  show  cause  why  an  information  should  not  be 
filed,  returnable  to  December,  1799.  In  July,  1800,  the  defend- 
ant being  called,  failed  to  appear,  and  his  default  was  recorded, 
and  the  Court  ordered  an  information  to  be  filed.    In  September, 

1800,  the  information  was  filed,  and  a  summons  served  on  the 
defendant  to  answer  it.  At  January  term,  1802,  the  causes 
depending  in  that  court  having  been  by  law  transferred  to  this 
Court,  the  defendant  being  called,  failed  to  appear,  and  a  capias 
was  ordered  returnable  to  this  term,  upon  which  the  defendant 
was  taken  and  recognized  to  appear.  No  process  appears  to 
have  issued,  and  no  proceedings  had  after  September,  1800,  until 
January,  1802.  It  was  urged,  for  the  defendant,  that  there  had 
been  a  discontinuance. 

Mr.  Mason,  for  the  Commonwealth.  The  United  States  are 
always  in  court.  In  Virginia  no  cause  can  be  discontinued. 
Rev.  Co.  90.  A  summons  was  served  on  the  defendant  to  show 
cause  why  an  information  should  not  be  filed.  He  was  in  court 
by  virtue  of  that  summons. 

The  Court  decided  that  the  case  had  been  discontinued,  not- 
withstanding the  Act  of  Virginia,  p.  90,  and  ordered  the  capias 
to  be  quashed. 

Kilty,  C.  J.,  contra. 

Several  other  cases  were  dismissed  on  the  same  ground. 
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Craij;  v.  Richards. 


United  States  v.  McKnight. 

Judgment  entered  by  mistake  of  the  clerk,  may  be  set  aside  at  the  next  term,  and  the 

execution  quashed. 

Indictment  for  gaming.  The  Court  at  last  term  had  ordered 
this  and  the  other  gaming  cases,  (of  which  there  were  about  forty 
on  the  docket  depending  on  the  same  question  of  law)  to  stand 
over  and  be  continued  to  this  term  for  further  argument  ;  but  the 
clerk,  by  mistake,  had  entered  judgments  upon  the  verdicts,  and 
issued  executions. 

Mr.  Simms,  for  the  defendant,  moved  the  court  to  set  aside  the 
judgments  and  quash  the  executions ;  and  cited  Fox  v.  Glass,  2 
Str.  823,  and  2  W.  Black.  Rep.  943,  1097. 

The  Court  assented  to  the  motion ;  the  error  being  a  mistake 
of  the  clerk. 


Craig  v.  Richards. 

A  subpoena  duces  tecum  will  not  be  ordered  to  the  clerk  of  a  court  in  Virginia,  to  bring 
here  original  papers  filed  in  his  court. 

Assumpsit  for  money  had  and  received. 

The  defendant  was  indorser  of  Robert  Alexander's  note.  Suit 
had  been  brought  against  Alexander  in  the  Dumfries  District 
Court  in  Virginia,  and  execution  returned  nulla  bona. 

Mr.  Swajiii  testified  that  he  was  counsel  for  the  plaintiff  in  that 
suit,  and  that  the  original  note  was  by  him  filed  in  that  cause  in 
the  District  Court  at  Dumfries.  That  he  was  well  acquainted  with 
the  handwriting  of  the  defendant,  and  that  the  indorsement  of 
that  note  appeared  to  him  to  be  in  the  defendant's  handwriting. 

Mr,  E.  J.  Lee,  for  the  defendant,  contended  that  a  subpxna 
duces  tecum,  might  issue  to  the  clerk  of  the  Dumfries  District 
Court  to  bring  in  the  note. 

But  the  Court,  being  inclined  to  think  that  they  could  not 
compel  the  clerk  to  bring  his  records  out  of  Virginia,  refused  to 
instruct  the  jury  that  it  was  necessary  for  the  plaintiff  to  produce 
the  original  note. 

Bill  of  exceptions  taken,  but  no  writ  of  error  was  prosecuted. 
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Dade  v-  Herbert. 


Brown  v.  Tonkin. 
A  stamp  is  not  necessary  to  an  acknowledgment  of  having  hired  a  house. 

Debt,  for  rent. 

An  acknowledgment,  signed  by  the  defendant,  that  he  had 
hired  the  house  for  six  months,  at  $100  per  annum,  payable 
quarterly,  was  offered  in  evidence. 

Mr.  Peacock,  for  the  defendant,  objected  because  the  paper 
was  not  stamped. 

The  Court  adjudged  the  stamp  to  be  unnecessary. 


Kirkpatrick's  Executor  v.  Langphier. 

The  obligee's  indorsement  of  a  payment  upon  a  bond  is  not  evidence  to  rebut  the 
presumption  of  payment,  uiiless  made  with  the  privity  of  the  obligor. 

Debt,  on  bond  payable  in  1775. 

The  defendant  relied  on  the  length  of  lime  to  prove  payment. 

The  suit  was  brought  in  April,  1801.  The  plaintiff  relies  on  an 
indorsement,  dated  December,  1781,  in  the  handwriting  of  the 
testator,  (who  died  in  1784)  in  these  words,  "  Rec'd,  20  Dec. 
1781,  your  account  for  work  done,  sixty  shillings,  T.  K."  The 
plaintiff  also  contended  that  five  years  during  the  war  were  to  be 
deducted  from  the  limiting  time. 

The  Court  directed  the  jury  that  they  may  presume  payment, 
and  ought  to  presume  it,  if  they  should  not  be  satisfied  that  the 
indorsement  was  made  with  the  privity  of  the  defendant. 

Verdict  for  defendant. 


Dade  v.  Herbert. 

A  release  from  the  assignee  of  a  chose  in  action  is  a  bar  to  an  action  by  the  as- 
signor for  the  same  cause  of  action. 

Action  of  Assumpsit,  upon  a  promise  in  writing,  not  under 
seal,  to  convey  lands.  After  the  suit  brought,  Dade  assigned  his 
right  of  action  to  Flannery,  and  empowered  him  to  receive  the 
money,  and  to  apply  to  his  own  use  as  much  of  it  as  would  satisfy 
a  debt  due  by  Dade  to  Flannery.  This  assignment  and  power 
were  not  stamped,  and  therefore  could  not  be  given  in  evidence 
as  a  power  of  attorney. 

VOL.    I.  8 
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Alexander  v.  Turner. 


Mr.  Swann,  for  the  defendant,  having  had  leave  to  plead  spe- 
cially, pleaded  this  assignment  and  a  release  from  Flannery  to 
the  defendant, 

Mr.  Youngs,  for  the  plaintiff,  objected  to  the  filing  of  this  plea 
at  this  stage  of  the  cause,  there  having  been  an  office  judgment. 
But  it  appearing  that  the  plaintiff  had,  by  leave  of  the  court, 
amended  his  declaration  since  the  office  judgment,  the  Court  re- 
ceived the  plea.  Loft's  Gilbert,  L.  E.  403  ;  Buller,  N.  P.  150, 
151. 

The  plaintiff  prayed  oyer,  and  demurred  generally. 

Mr.  Youngs,  for  plaintiff.  The  assignment  conveys  only  a 
right  to  such  part  of  the  sum  as  was  sufficient  to  satisfy  Flanne- 
ry's  claim.  It  did  not  authorize  him  to  release  or  to  dismiss  the 
action.  A  chose  in  action  is  not  assignable  at  law.  The  question 
is  whether  this  assignment  gave  Flannery  a  right  at  law  to  release 
the  debt. 

Mr.  Sivann,  for  defendant.  The  operative  words  of  this  as- 
sigmnent  purport  to  convey  the  whole  right  of  action,  and  they 
are  not  controlled  by  the  subsequent  expressions  contained  in 
the  power  of  attorney.  But  the  assignee  of  an  open  account, 
if  the  debtor  assumes  to  pay  to  the  assignee,  may  recover  in  his 
own  name  ;  Mou/sda/e  v.  Burc/ial/,  2  W.  Bl.  820  ;  the  assignment 
being  a  good  consideration  of  such  asstmipsit.  Fenner  v.  Meares, 
2  W.  Bl.  1269.  If  Herbert  had  assumed  to  pay  the  money  to 
Flannery,  he  might  have  supported  an  action  in  his  own  name. 
But  here  he  not  only  assumed  to  pay,  but  actually  did  pay.  If 
Flannery  had  a  right  to  recover  in  his  own  name,  he  had  a 
right  to  give  a  release  upon  payment  of  the  money. 

The  Court  overruled  the  demurrer. 


Alexander  v.  Turner,  Bailiff  of  Patten. 

An  acceptance  by  the  tenant  of  a  bill  drawn  by  the  landlord  for  the  rent,  is  no  bar  to 
a  distress,  if  the  bill  be  not  paid. 

Keplevin.  Cognizance,  as  bailiff,  for  rent  arrear.  Plea,  "  no 
rent  arrear,"  and  issue. 

Mr.  Taylor,  for  plaintiff,  moved  for  leave  to  withdraw  the 
plea  of  "  no  rent  arrear,"  and  file  a  new  plea  setting  forth  that 
Patten  had  drawn  an  order  on  the  plaintiff,  for  three  quarters' 
rent,  which  the  plaintiff  had  accepted  to  pay  ;  and  that,  as  to 
the  fourth  quarter's  rent,  he  tendered  it  before  the  distress  was 
made. 

The  Court  refused  the  motion. 
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Rhodes  v.  Rigg. 

The  cause  was  then  tried  on  the  issue  joined,  and  the  Court 
instructed  the  jury  that  the  acceptance  did  not  destroy  the  debt 
due  for  the  rent,  and  that  it  was  no  bar  unless  it  had  been  paid. 


Fendall  v.  Peter  Billy. 

Upon  the  plea  of  "  no  rent  arrcar,"  the  tenant  may  give  evidence  of  work  done  and 
goods  sold  and  delivered  to  the  landlord,  without  notice  of  set-off 

The  party's  own  books  of  account  are  not  evidence  in  his  favor,  although  in  the 
handwriting  of  a  deceased  clerk,  unless  they  contain  the  first  entry  of  the  charges. 

Covenant  to  pay  rent. 

On  the  plea  of  no  rent  arrear.  Mr.  Jones,  for  the  defendant, 
offered  evidence  of  work  done,  and  trees  sold  to  the  plaintiff. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  objected  to  the  evidence,  be- 
cause there  had  not  been  notice  given  of  a  set-off. 

The  Court  allowed  the  evidence  to  go  the  jury,  on  the  equity 
of  the  Act  of  Virginia ;  Revised  Code,  40 ;  and  on  the  practice 
of  the  Slate  of  Virginia. 

The  plaintiff  offered  his  leger  to  prove  counter  charges  against 
the  defendant,  the  entries  were  in  the  handwriting  of  his  clerk, 
who  was  dead. 

Mr.  Jones,  for  the  defendant,  objected,  and  cited  Esp.  Reports. 

The  Court  refused  to  let  the  leger  go  in  evidence  to  the  jury, 
it  not  being  proved  that  the  entries  therein  were  the  first  entries. 
The  journal  also  was  refused  for  the  same  reason. 


RiDGWAY    V.    GhEQUIER. 

A  record  of  a  former  judgment  between  the  same  parties,  upon  the  same  cause  of 
action,  may  be  given  in  evidence  on  non  assumpsit. 

Assumpsit,  7ion  assumpsit,  and  issue. 

The  Court  permitted  the  defendant  to  give  in  evidence,  on  the 
general  issue,  the  record  of  a  former  judgment  between  the 
same  parties  on  the  same  cause  of  action. 

Kilty,  C.  J.,  doubting. 


William  Rhodes  v.  John  Rigg. 
An  instrament  can  be  proved  by  the  subscribing  witness  only,  unless,  &c. 

Debt  on  bond,  payment,  non-payment,  and  issue. 
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Alexander  v.  West's  Executrix. 


The  defendant  offered  an  account  in  set-off. 

The  plaintiff  produced  the  defendant's  receipt,  to  which  George 
Rhodes  was  a  subscribing  witness. 

The  defendant  objected  to  its  being  adnnitted  in  evidence  unless 
proved  by  the  subscribing  witness,  George  Rhodes. 

The  plaintiff  nnade  affidavit  that  the  witness  had  removed  from 
Alexandria  about  two  years  ago,  and  has  not  returned  since  ;  that 
he  does  not  know  where  he  now  is,  but  has  understood  that  he 
has  been  at  work  on  the  shore  of  the  Chesapeake  Bay  ;  but  on 
what  part  he  knows  not,  nor  does  he  know  that  he  is  within  one 
hundred  miles  of  this  place. 

The  Court  were  of  opinion  that  this  affidavit  was  not  sufficient 
to  justify  the  admission  of  other  evidence  of  the  handwriting  of 
the  defendant,  nor  to  dispense  with  the  testimony  of  the  subscrib- 
ing witness. 

The  plaintiff  suffered  a  nonsuit,  but  the  Court  reinstated  the 
cause  on  payment  of  costs. 


RiDGWAY   V.    PaNCOST. 

If  two  separate  causes  of  action,  amounting  together  to  more  than  twenty  dollars,  be 
joined  in  one  declaration,  this  Court  has  jurisdiction,  although  neither  amounts  to 
twenty  dollars. 

The  plaintiff  may  maintain  the  action,  although  discharged  as  an  insolvent  debtor, 
under  the  law  of  Virginia,  since  the  cause  of  action  accrued. 

Debt,  on  two  promissory  notes ;  one  for  twelve  dollars,  and 
the  other  for  twenty  dollars. 

MrSivann,  for  the  defendant,  objected  that  neither  of  the  notes 
was  large  enough  to  support  the  jurisdiction  of  the  Court. 

But  the  Court  overruled  the  objection. 

He  objected  also  that  the  plaintiff  had  been  discharged  as  an 
insolvent  debtor  under  the  law  of  Virginia,  since  the  cause  of  ac- 
tion accrued,  whereby  all  his  rights  became  vested  in  the  sheriff. 

Sed  non  allocatur.    Both  points  were  decided  without  argument. 


Alexander  v.  West's  Executrix. 
An  office  judgment  may  be  set  aside  on  the  plea  of  "  never  executrix." 

The  plea  of  "never  executrix"  was  admitted  to  set  aside  an 
office  judgment. 

Marshall,  J.,  said  he  agreed,  as  this  was  a  new  case,  but  he 
should  not  agree  again  to  admit  such  a  plea  to  set  aside  an  office 
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Davy  V.  Faw. 

judgment  after  the  first  term,  but  upon  affidavit  that  it  was  not 
intended  for  delay. 


Ex  parte  Tucker. 

Upon  application  for  naturalization  a  deposition  in  1802,  that  the  deponents  have 
known  the  applicant  "since  the  year  1793,  in  New  York,"  is  not  evidence  that 
he  was  residing  in  the  United  States  before  the  29th  of  January,  1795. 

John  Tucker,  a  native  of  the  Island  of  Bermuda,  applied  to  be 
admitted  a  citizen  of  the  United  Slates,  under  the  law  of  April 
14ih,  1802.  A  deposition  of  Governeer  and  Kemble,  taken  be- 
fore a  notary-pnblic,  slating  that  they  have  known  him  "since 
the  year  1793,  in  New  York,  and  that  he  was  a  supercargo  in 
their  employ  in  the  year  1795,  and  continued  till  1798." 

The  application  was  made  under  the  clause  authorizing  per- 
sons resident  in  the  United  States  before  the  29lh  of  Jatiuary, 
179'5,  to  become  citizens  on  proof  of  two  years  residence,  &c. 

The  Court  were  unanimously  of  opinion  that  the  affidavit  was 
not  sufficient. 


General  Rule. 

No  SuBPCENA  for  attachment  in  Chancery  shall  issue  before  bill 
filed. 


Davy  v.  Faw. 

When  the  terms  of  submission  to  arbitration  are  uncertain,  parol  evidence  may  be 
given  of  the  controversies  submitted. 

Debt  on  award.  The  terms  of  submission  were  "  of  a  con- 
troversy of  several  accounts  and  contracts  existing  between  us." 

The  Court,  allowed  parol  evidence  to  show  what  were  the  ac- 
counts and  contracts  meant  in  the  submission,  and  stopped  Mr. 
C.  Lee  who  had  offered  such  evidence,  and  informed  him  that 
in  the  case  of  Ellzey  v.  Mosorop,  in  Washington,  they  had  decided 
that  where  the  terms  of  submission  were  uncertain,  parol  evidence 
might  be  given  of  the  controversies  submitted. 

Marshall,  J.,  absent. 
8*       . 
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Mclver,  Assignee  of  Dick,  v.  Moore. 


HooE  &  Harrison  v.  Corporation  of  Alexandria. 

In  an  action  upon  the  case  against  a  corporation  aggregate  for  injury  done  by  their 
agent,  it  is  not  necessary  to  prove  that  the  agent  had  authority  under  the  corpo- 
rate seal  —  nor  under  an  order  entered  on  the  books  of  the  corporation. 

Action  on  the  case  for  filling  up  and  raising  the  street,  so  as 
to  obstruct  the  doors  and  windows  of  the  plaintiffs'  warehouse. 

The  plaintiffs  produced  Mr.  Faw,  a  witness  to  prove  that  he 
Avas  appointed  street  connmissioner  by  the  corporation,  and  that 
he  had  orders  from  theiri  to  raise  and  pave  the  street. 

Mr.  C.  Lee,  for  the  defendants,  objected  to  parol  evidence  of 
those  facts,  and  contended  that  the  plaintiffs  ought  to  produce 
an  authority  to  Mr.  Faw,  under  the  corporate  seal,  or  by  an 
order  eulered  on  the  books  of  the  corporation. 

But  the  Court  overruled  the  objection. 

Cranch,  J.,  said  that  it  could  not  be  presumed  that  evidence  of 
that  kind  was  in  the  power  of  the  plaintiffs;  and  that  the  jury 
might  presume  a  power  under  seal  from  the  facts  proved. 


Bennet  &  Watts  v.  Alexander,  special  Bail  of  Charles  Love. 

A  discharge  of  the  principal  under  a  commission  of  bankruptcy  issued  after  the  return 
of  the  sci.  fa.  against  the  bail  is  no  discharge  of  the  bail. 

Scire  facias,  returnable  October  18th,  1801. 

Mr.  Youngs,  for  the  defendant,  after  pleading  "  payment,"  and 
"  no  such  record,"  moved  for  leave  to  plead  the  discharge  of 
Charles  Love,  the  principal,  under  the  Bankrupt  Law.  The  dis- 
charge was  dated  in  December,  1801.  The  commission  of  bank- 
ruptcy issued  October  20ih,  1801. 

But  the  Court  refused  to  admit  the  plea,  being  of  opinion  it 
was  no  bar. 


McIvER,  Assignee  of  E.  C.  Dick,  v.  Moore. 

The  Act  of  Limitations  can  not  be  given  in  evidence  upon  nil  debet.  The  plaintiff  be- 
ing assignee  of  a  bankrupt,  must  produce  the  commission  and  proceedings  and 
deed  of  assignment.  Upon  reinstatement  of  the  cause  after  nonsuit,  the  Court 
will  not  permit  the  defendant  to  plead  limitation,  unless  on  affidavit  showing  it  to 
be  necessary  for  the  justice  of  the  case. 

Debt  on  an  accepted  order.     Nil  debet  and  issue. 
Mr.  E.  J.  Lee,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury  that  the  acceptance  of  the  order  not  being  dated,  and 
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the  order  being  dated  September  24th,  1794,  and  no  proof  being 
given  of  the  date  of  the  acceptance,  they  ought  to  presume  that 
the  acceptance  was  on  the  day  of  the  date  of  the  order,  and 
therefore  barred  by  the  act  of  limitations ;  the  writ  not  being 
issued  until  the  5th  of  September,  1801. 

Cranch,  J.,  inquired  whether  the  act  of  limitations  was  pleaded. 

Mr.  E.  J.  Lee  contended  that  it  might  be  given  in  evidence  on 
the  issue  of  nil  debet,  and  cited  Esp.  N.  P.  262. 

The  Court  said  they  had  decided  at  last  term  in  Washington, 
in  the  case  of  Gardner  v.  Lindo,  [ante  78,]  (see  that  case  in  the 
Supreme  Court  of  the  United  States,  1  Cra.  Rep.  343,)  that  the 
statute  of  limitations  could  not  be  given  in  evidence  on  the  j)lca  of 
nil  debet  to  an  action  of  debt  on  a  promissory  note  ;  and  refused 
to  overrule  that  decision,  it  having  been  made  unanimously  by 
a  full  Court ;  and  the  Court  being  now  not  full.  Marshall,  J., 
absent. 

Upon  the  motion  of  Mr.  E.  J.  Lee,  for  the  defendant,  the  Court 
instructed  the  jury  that  the  piaintifT  must  prove  himself  to  be  duly 
appointed  assignee,  by  producing  the  original  commission,  and 
proceedings  thereon,  or  a  certified  copy  thereof,  and  the  original 
deed  of  assignment. 

The  plaintiff  became  nonsuit,  and  the  Court,  on  his  motion,  re- 
instated the  cause  without  costs,  and  refused  the  defendant  leave 
to  plead  the  statute  of  limitations,  unless  he  could  show  by  affida- 
vits that  the  plea  was  necessary  to  the  justice  of  the  case. 


Thomas  v.  Jamesson. 
A  slave  cannot  be  a  witness  if  a  free  white  man  be  a  party. 

Assault  and  battery.  The  plaintiff  was  a  man  of  color.  The 
defendant,  a  free  white  man,  offered  his  slave  as  a  witness  under 
the  Act  of  Assembly,  Rev.  Code,  289, <§.  3 ;  Old  Acts  of  Assembly, 
p.  284. 

The  Court  refused  to  permit  the  slave  to  be  sworn.  See  the 
Act  of  1801,  January  21st,  ^  4. 


Hartshorne  &  Sons  v.  Ingle. 

Variance  between  the  capias  and  declaration  cannot  be  pleaded  to  set  aside  an  office 

judgment. 

The  declaration  was  in  debt  upon  an  award.     The  capias  was 
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in  case.  There  had  been  an  office  judgment  and  writ  of  inquiry  ; 
to  set  aside  which,  Mr.  E.  J.  Lee,  for  the  defendant,  offered  to 
plead  a  variance  between  the  writ  and  declaration,  in  abatement. 
But  the  Court  refused. 


Wise  v.  Geiger. 
An  award  may  be  good  in  part  and  void  in  part. 

Debt  on  an  Award.  Mr.  C.  Lee,  for  the  defendant,  objected 
that  the  award  was  not  complete,  in  this  that  it  does  not  ascertain 
how  the  outstanding  debts  due  to  ihe  partnership  shall  be  valued, 
it  says  only  that  they  shall  be  divided  equally,  value  and  value 
alike.     Kyd  on  Awards,  83,  88. 

Mr.  Simms,  for  the  plaintiff.  An  award  may  be  good  for  part, 
and  void  for  part.  Independent  of  the  provisions  respecting 
those  debts,  they  have  awarded  the  sum  of  four  hundred  dollars 
to  be  due  by  the  defendant  to  the  plaintiff;  and  for  this  sum  the 
action  is  brought.  1  Bac.  Ab.  142  ;  Fox  v.  Smith,  2  Wilson,  293  ; 
Addison  v.  Grai/,  2  Wilson,  293  ;  Wills  v.  Maccarmick,  2  Wils. 
248. 

The  Court  were  of  opinion  that  the  award  was  good  as  to  the 
part  upon  which  the  suit  was  brought,  it  being  an  independent 
matter. 

» 

Dade  v.  Mandeville. 

The  summary  remedy  given  in  Virginia  by  a  motion  against  a  co-surety  is  confined 
to  tlie  court  which  rendered  the  original  judgment. 

Motion  by  Dade  for  judgment  against  Mandeville,  as  joint 
surety  with  Dade  for  Brown  &  Co.  Judgment  had  been  ren- 
dered against  Dade  in  the  Fairfax  Coimly  Court. 

Mr.  Simms,  for  the  defendant,  contended  that  the  summary 
remedy  by  one  surety  against  another,  was  confined  to  the  court 
who  gave  the  original  judgment.     Rev.  Co.  292,  337. 

The  Court  so  decided. 


Alexander  v.   Thomas. 

The  marshal's  commission  of  five  per  cent,  may  be  included  in  a  replevin  bond  for  rent. 

Motion  for  judgment  given  on  a  replevin  bond  for  goods  dis- 
trained for  rent. 
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Mr.  Taylor,  for  the  defendant,  objected  that  the  bond  included 
the  marshal's  comnnission  of  five  per  cent. 

But  the  Court  were  of  opinion  that  the  commission  ought  to 
be  so  included.  Act  of  Assembly,  Rev.  Co.  228,  338 ;  Act  of 
1800,  p.  10. 

Note.  Cranch,  J.,  was  absent  from  the  District  during  the 
June  and  July  terms,  1802. 
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United  States  v.  Betty  Bell  alias  Mulligan,  a  free  Mulatto. 

A  slave  may  be  a  witness  on  a  prosecution  against  a  free  mulatto,  in  Alexandria 

county. 

Indictment  for  stealing.  Slaves  were  permitted  to  be  sworn 
on  the  part  of  the  United  States  against  the  prisoner.  Old  Acts 
of  Virginia,  348  ;  Rev.  Co.  199,  200  ;  Act  of  1801,  Jan.  21,  §4- 


United  States  v.  William  Lawrence. 

Assault  and  battery  by  a  seaman  upon  the  master  of  a  vessel,  does  not  amount  to  a 
confinement  of  the  commander,  nor  an  attempt  to  excite  a  revolt  within  the  Act  of 

Congress. 

Indictment  for  assaulting  and  beating  the  master  of  the  brig 
Neplnne,  (G.  Colman,)  at  sea,  and  attempting  to  excite  a  revolt. 
See  the  Act  of  Congress  of  April  30,  1790,  c.  9,  §  12.  [1  Stat, 
at  Large,  112.] 

Mr.  Jones,  for  the  defendant,  moved  the  Court  to  instruct  the 
jury  that  proof  of  a  mere  assault  and  battery,  committed  at  sea 
by  a  seaman  upon  his  commander,  does  not  amount  to  a  confine- 
ment of  the  commander,  nor  to  an  attempt  to  excite  a  revolt, 
within  the  Act  of  Congress,  which  instruction  was  given  by  Kilty, 
C.  J.,  and  Cranch,  J. 

Marshall,  J.,  thinking  the  question  did  not  apply  to  the  case, 
refused  to  give  an  opinion. 

♦ 

United  States  v.  Barlow, 

On  a  trial  for  larceny,  of  the  goods  of  T.  Lee,  evidence  that  the  goods  were  the  pro- 
perty of  a  decreased  person  in  the  possession  and  management  of  T.  Lee,  will  sup- 
port the  indictment. 

The  jury  must  believe  or  reject  the  whole  of  the  prisoner's  confession.  But  the  offer 
of  a  bribe  by  the  prisoner  to  the  officer,  to  permit  him  to  escape,  ia  evidence  inde- 
pendent of  the  confession. 

Indictment  for  stealing  a  horse,  the  property  of  Col.  Thomas 
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Lee.  It  was  objected,  on  the  trial,  that  the  property  was  not  in 
Thomas  Lee,  but  belonged  to  the  estate  of  Calvin  Washington, 
deceased.  But  it  being  proved  that  Thomas  Lee  had  the  posses- 
sion and  management  of  that  estate. 

The  Court  held  that  the  property  was  well  laid,  and  proved  as 
laid.  The  confession  of  the  prisoner  being  given  in  evidence,  the 
Court  instructed  the  jury  that  they  must  believe  or  reject  the 
whole.     Cranch,  J.,  doubted. 

In  the  same  conversation,  the  prisoner  offered  the  witness  a 
watch,  and  a  deed  of  his  house,  if  he  would  suffer  him  to  escape. 

The  Court  instructed  the  jury  that  this  ofl'er  of  the  watch  and 
deed  was  a  separate  fact,  not  depending  on  the  confession  before 
alluded  to,  and  therefore  good  evidence  by  itself.  Kilty,  C.  J., 
doubting. 


Riddle  &  Co.  v.  Mandeville  &  Jamesson. 

An  action  for  money  had  and  received,  can  be  maintained  in  Virginia,  by  an  indorsee 

against  a  remote  indorser  of  a  negotiable  promissory  note. 
A  sale  of  an  indorsed  negotiable  note,  for  flour,  and  a  sale  of  the  flour  for  an  amount, 

in  cash,  less  than  tiie  value  of  the  note  after  deducting  the  discount  for  the  time  it 

had  to  run,  is  not  usurious. 

Assumpsit  for  money  had  anfl  received.  The  evidence  was  a 
note  made  by  Vincent  Gray,  March,  2d,  1798,  to  Mandeville  & 
Jamesson,  or  order ;  .by  them  indorsed  to  James  McClenachan, 
and  by  him  to  the  plaintiffs  ;  and  the  record  of  a  suit  by  the  plain- 
tiffs against  Gray,  the  maker  of  the  note,  prosecuted  to  judgment, 
execution,  and  insolvency. 

It  was  contended,  by  tlie  defendants,  1st,  That  an  action  will  not 
lie  by  an  indorsee  against  a  remote  indorser  of  a  promissory  note. 
2d.  That  the  plaintiff  cannot  recover  on  this  count ;  and  3d.  That 
the  note  was  usurious. 

1.  On  the  first  point,  the  cases  cited,  were,  McWilliams  v. 
Smith.  1  Call,  123 ;  Swal/wood  v.  Vernon,  1  Str.  479 ;  Gra7U  v. 
Vaug-han,  3  Burr.  1516  ;  Ward  v.  Evans,  2  Ld.  Raym.  928,  and 
the  case  of  Lee  v.  Love,  1  Call,  497. 

The  Court  was  of  opinion  that  the  action  will  lie.  (See  the 
ease  of  Dunlop  v.  Silver  et  al.  ante,  p.  27.)     Marshall,  J.,  contra. 

2.  The  plaintiff  cannot  recover  on  the  simple  count  for  money 
had  and  received.  Because  it  tends  to  surprise  the  defendant. 
Wood  v.  Carris,  Ex'or,  1  Call,  232.  But  this  objection  was 
unanimously  overruled  by  the  Court. 

3.  The  evidence  relied  on  to  prove  the  usury,  was  that  the  note 
with  the  indorsement  of  the  defendants  and  McClenachan  was 
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put  into  the  hands  of  Simms,  a  broker,  to  raise  money  upon. 
With  the  note,  which  was  for  ,^1500  at  60  days,  Simms  pur- 
chased flonr  from  Scott  which  he  sold  for  ,^1200  cash,  and  paid 
it  to  McClenachan. 

The  Court  refused  unanimously  to  instruct  the  jury  that  the 
transaction  was  usurious. 

A  bill  of  exceptions  was  taken  on  the  two  first  points,  and  the 
judgment  reversed  in  the  Supreme  Court  of  the  United  States. 
See  1  Cranch,  Rep.  290. 

♦ 

Brooke  v.  Peyton. 

Comparison  of  handwriting  is  evidence  to  prove  the  publication  of  a  libel. 

Case,  for  a  libel.  Mr.  Jones,  for  the  defendant,  prayed  the 
Court  to  instruct  the  jury  that  evidence  by  comparison  of  hands, 
is  not  sullicient  to  prove  the  publication. 

The  Court  unanimously  refused  to  give  the  instruction. 

Bill  of  exceptions  taken.  Verdict  for  the  plaintiff  $525  damages. 
But  the  defendant  did  not  prosecute  a  writ  of  error. 


Bond's  Executors  v.  Grace's  Executors. 
Judgment  for  sterling  money.    Difference  between  English  and  Irish  sterling. 

Note  in  sterling  money,  dated  in  Ireland.  The  declaration  is 
for  sterling  money. 

The  Court,  under  the  Act  of  Assembly  of  Virginia,  authorizing 
th^m  to  settle  the  rate  of  exchange,  at  April  term  last,  examined 
witnesses  to  prove  the  rale  of  exchange  between  Ireland  and 
England.  Irish  is  turned  into  English  sterling  by  deducting  one- 
thirteenth  of  the  Irish,  and  English  is  turned  into  Irish  by  adding 
one-twelfth  of  the  English.  See  the  record  of  April  term,  1802, 
in  the  case  of  Makon  v.  Grace's  Executors. 


Joshua  Riddle  v.  The  Marshal  of  the  District  of  Columbia. 

AJi.fa.  first  delivered  to  the  marshal,  will  supersede  a  ,fi.fa.  delivered  to  a  constable 
subsequently,  but  first  levied. 

A  JUSTICE  of  the  peace  for  Alexandria  county  issued  a  fi.  fa. 
on  the  30th  of  September,  1801,  in  the  case  of  Riddle  v.  Kell,  for 
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^19.44,  and  58  cents  costs,  which  was  delivered  to  Abercrombie, 
a  constable,  on  the  11th  of  March,  1802.  On  the  3d  of  March, 
1802,  a  Ji.  fa.  was  issued  from  the  clerk's  office  of  Alexandria 
county,  against  Kell,  at  the  suit  of  the  United  States  for  a  fine  or 
forfeiture,  and  came  to  the  hands  of  the  marshal  on  the  9th  of 
March,  1802,  who  afterwards  levied  it  on  the  goods  in  the  hands 
of  the  constable  taken  on  the  justice's^. /«. 

Mr.  Taylo}',  for  Riddle,  moved  the  Court  to  quash  the  service 
of  the  fi.  fa.  of  the  United  States  v.  Kelt,  and  for  a  rule  on  the 
marshal  to  return  the  goods  to  the  constable,  on  the  ground  of  their 
being  in  the  custody  of  the  law,  and  cited  10  Vin.  Ab.  561.  Goods 
in  execution,  though  wrongfully,  being  once  seized  and  in  custody 
of  the  law,  cannot  be  seized  again  by  the  same  or  any  other  sherifl", 
and  if  they  are  sold  thereon,  such  bargain  is  void.  Per  Holt, 
C.  J.,  Bachurst  v.  Clinkard,  1  Show.  174. 

Kilty,  C.  J.,  was  for  granting  the  motion.  Marshall,  J., 
for  discharging  the  rule,  because  there  did  not  appear  to  be  any 
meaVis  of  quashing  the  justice's  execution.  Cranch,  J.,  for  dis- 
charging the  rule  because  the  justice's  warrant  did  not  appear  to 
be  regular;  and  if  Riddle  has  been  injured,  he  may  bring  his 
action.     Rule  discharged. 

Thomas  Hamilton  v.  James  Russell. 

Possession  of  the  goods  by  a  witness,  does  not  create  such  an  interest  in  the  witness  as 
to  render  his  testimony  inadmissible  in  favor  of  the  party  under  whom  he  holds  the 
possession. 

Trespass  for  ordering  an  execution  to  be  served  on  the  plain- 
tiff's goods,  at  the  suit  of  the  defendant,  against  James  and 
Robert  Hamilton.  The  goods  had  been  taken  in  the  possession 
of  Robert,  and  the  defendant  alleged  that  the  deed  of  convey- 
ance under  which  the  plaintiff  claims,  was  fraudulent  as  to  the 
creditors. 

The  plaintiff  offered  Robert  Hamilton  as  a  witness.  The  defend- 
ant objected  that  he  was  interested,  because,  if  the  plaintiff  reco- 
vered, Robert  would  still  remain  in  the  possession  and  use  of  the 
goods  by  permission  of  his  brother,  (the  plaintiff,)  as  he  had  done 
heretofore. 

But  the  Court  were  unanimously  of  opinion  that  the  possession, 
or  the  probability  that  his  brother  would  suffer  him  to  remain  in 
possession,  was  not  such  an  interest  as  affected  his  competency, 
but  went  only  to  his  credibility.  ^See  the  other  points  of  this  case 
in  the  report  of  it  in  the  Supreme  Court  of  the  United  States. 
1  Cranch,  Rep.  309,  where  the  judgment  of  this  court  was 
affirmed.) 

VOL.   I.  9 
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HooE  &  Harrison  v.  The  Mayor  and  Commonalty  of  Alex- 
andria. 

A  person  who  has  right  to  do  an  act,  has  a  right  to  the  necessary  means ;  and  if,  in  the 
use  of  such  means,  a  damage  be  sustained  by  another,  the  former  is  not  liable. 

The  principal  is  liable  for  the  conduct  of  his  agent  while  acting  in  his  employment, 
although  he  act  without  or  contrary  to  his  order. 

Full  costs  are  allowed  upon  a  verdict  of  one  cent  damages  in  an  action  upon  the  case 
for  damages  occasioned  by  raising  the  level  of  the  street. 

Action  on  the  case  for  filling  np  the  street  so  as  to  shut  up 
the  windows  and  doors  of  the  plaintiffs'  warehouses. 

Mr.  Simms  and  Mr.  Swann,  for  the  plaintiffs,  moved  the  Court 
to  instruct  the  jury,  "  that  if  it  shall  be  their  opinion  that  Faw  was 
street  commissioner  for  the  corporation  of  Alexandria  at  the  time 
when  the  injury  was  done,  and  was  then  in  the  actual  employ- 
ment of  the  corporation,  then  the  corporation  are  liable  for  his 
conduct  while  in  their  actual  employment  as  aforesaid,  although 
in  the  execution  of  the  said  employment  he  should  go  beyond 
their  express  orders,"  and  that  if,  in  raising  the  street,  any 
damage  accrued  to  the  plaintiffs,  they  were  entitled  to  recover  in 
this  action.  Leader  v.  3Ioxton,  3  Wils.  461 ;  Mereditli's  case. 
4  T.  R.  794. 

Kilty,  C.  J.,  delivered  the  opinion  of  the  Court.  1.  The  cor- 
poration have  by  law  a  right  to  pave  the  streets,  and  of  course  to 
raise  or  lower  particular  parts  of  any  street,  if  such  raising  or  low- 
ering should  be  necessary  for  performing  the  work  in  a  reasonable 
and  proper  manner  ;  and  the  individuals  who  may  be  injured  by 
it,  have  no  right  of  action  for  such  injury,  unless  expressly  given 
by  Act  of  Assembly.  But,  if  a  wanton  and  unnecessary  injury  is 
done,  an  action  may  be  sustained.  2.  The  corporation,  if  liable 
at  all,  are  answerable  for  the  conduct  of  their  commissioner  if  he 
was  acting  under  their  authority,  and  was  engaged  in  the  work  in 
which  they  employed  him,  when  the  injury,  if  any,  was  done, 
although  he  may  have  acted  without  their  orders,  or  contrary  to 
them.  But  if  he  committed  an  injury  unconnected  with  the  busi- 
ness in  which  he  was  employed,  his  being  in  the  employ  of  the 
corporation  will  not  make  them  liable.  The  jury  having  found  a 
verdict  for  one  cent  damages,  a  question  was  made  whether  that 
would  carry  the  costs  in  an  action  upon  the  case  for  injury  done 
by  raising  the  level  of  the  street.  The  authorities  cited  were, 
the  Virginia  Rev.  Code,  p.  116,  sec.  17,  and  the  English  statutes 
of  22  and  23  Car.  2,  and  8  and  9  W.  and  M. 

Mr.  Simms,  for  the  plaintiffs.  The  Act  of  Assembly  has  copied 
the  English  statutes,  and  the  decisions  in  Virginia  have  been  simi- 
lar to  those  in  England,  and  have  confined  the  meaning  of  the  Act 
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to  actions  of  trespass,  quare  clausum  fregit^  although  the  words  of 
the  statutes,  and  of  the  Act,  are,  "and  all  other  actions  personal." 
The  Court  allowed  full  costs. 


Smith  v.  Carolin. 

If  there  be  a  subscribing  witness  to  an  instrument,  evidence  of  the  confession  of  the 
defendant  will  not  dispense  with  the  testimony  of  the  subscribing  witness. 

Debt  on  a  promissory  note.  Mr,  Jones,  for  the  plaintiff,  pro- 
duced a  note  having  a  subscribing  witness  who  was  not  present 
in  court,  and  offered  to  prove  that  the  defendant  acknowledged 
the  note  to  be  his. 

Mr.  Youngs,  for  the  defendant,  objected,  and  cited  Esp.  N.  P. 
256,  781. 

The  Court  refused  to  admit  the  testimony,  on  the  general 
ground  that  the  non-production  of  the  subscribing  witness  in- 
duces a  suspicion  that  if  produced,  he  would  testify  something  to 
the  defendant's  advantage.  Peake,  L.  E.  7,  64,  65,  66.  Kilty, 
C.  J.,  contra. 

The  plaintiff  became  nonsuit. 


KiLLiNGLY  et  al.  V.  Taylor. 

The  jary  may,  or  may  not  allow  interest  upon  the  balance  of  an  account. 

The  Court  instructed  the  jury  that  if  they  were  satisfied  that 
the  balance  of  the  account  was  due  as  stated,  they  might  allow 
interest  or  not  as  they  should  judge  proper,  considering  what  was 
the  general  usage  on  that  subject. 


Smith  v.  Heiskell. 

Franklin  stoves  fixed,  in  the  usual  manner  with  bricks  and  mortar,  pass  to  the  vendee 

of  the  house. 

Trover  for  Franklin  stoves  fixed  in  the  fireplaces  of  the  house 
which  the  defendant  purchased  of  the  plaintiff.  They  were  fixed 
in  the  usual  manner  with  bricks  and  mortar.  The  jury  found  that 
when  the  plaintiff  sold  the  house  to  the  defendant,  he  expected  to 
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be  paid  for  the  stoves  in  addition  to  the  price  of  the  house.  The 
cases  cited  were,  Laivion  v.  Laioton,  3  Alk.  13 ;  2  Bac.  Ab.  420, 
Gwillim's  edition. 

Judgment  for  the  defendant,  it  being  a  case  between  vendor 
and  vendee. 

♦ • 

Harper  &  Lyles  v.  Reily. 

The  declarations  of  a  witness  not  under  oath,  may  be  given  in  evidence  to  discredit 

his  testimony. 

Trover  for  two  hogsheads  of  sugar.  The  defendant  moved  for 
the  continuance  of  the  cause  to  the  next  term  on  account  of  the 
absence  of  a  witness.  The  affidavit  stated  that  the  witness  would 
prove  a  conversation  between  himself  and  Gilpin,  a  witness  who 
it  was  supposed  would  be  produced  on  the  part  of  the  plaintiff. 

The  Court  refused  a  continuance,  because  the  testimony  of  the 
defendant's  witness  would  not  be  competent,  on  the  principle  that 
the  declarations  of  a  witness  not  under  oath,  shall  not  be  adduced 
against  the  witness'  declarations  on  oath.  Qucere.  See  Peake, 
L.  E.  84,  85,  and  3  Burr.  1244. 

On  motion,  the  Court  granted  a  new  trial. 


Brocket  v.  Johns. 

Under  the  statute  of  Virginia,  goods  not  upon  the  premises,  may  be  attached  to  secure 

rent  not  due. 

Attachment  to  secure  rent  not  due,  was  levied  on  goods  not 
upon  the  demised  premises. 

Mr.  Youngs  moved  to  quash  the  attachment,  contending  that 
the  law  only  meant  to  give  the  same  remedy  before  as  after  the 
rent  became  due,  and  that  nothing  could  be  attached  unless  on  the 
premises. 

But  the  Court  overruled  the  motion  to  quash.  The  act  does 
not  confine  the  attachment  to  goods  on  the  premises.  The  object 
of  the  law  is  to  compel  the  tenant  to  give  security  for  his  rent, 
and  it  is  of  no  importance  what  property  is  seized  to  produce  that 
effect.     Kilty,  C.  J.,  contra. 
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CONNINGHAM   V.    LaCEY. 


Bail  residing  in  Alexandria  county,  cannot  be  received  in  an  action  in  Washington 

county. 

Bail  was  refused  who  lived  in  Alexandria ;  the  Court  being 
doubtful  whether  an  execution  from  this  county  can  be  served  in 
that.     Kilty,  C.  J.,  absent. 


Pennington  u.  Thornton,  special  Bail  of  Blodget ;  Pennington  v. 
Stickney,  special  Bail  of  Blodget. 

Where  two  become  bail  jointly  and  severally,  and  two  writs  of  sciVe  facias  are  issued, 
and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  upon  both  writs 
of  scire  facias. 

Scire  Facias.     The  bail  offered  to  surrender  the  principal. 

Thornton  and  Stickney  jointly  and  severally  recognized  as  bail 
for  Blodget.  The  writ  against  Thornton  was  returned  "  scire 
feciJ^     That  against  Stickney,  "  nihil." 

The  Court  refused  to  receive  the  surrender  without  payment  of 
the  costs  on  both  writs  of  scire  facias,  it  being  stated  by  Mr.  Mason 
and  Mr.  Gantt  that  such  was  the  practice  in  Maryland. 

The  Court,  however,  doubted  the  propriety  of  the  practice,  where 
several  writs  o{  scire  facias  were  issued. 

Kilty,  C.  J.,  absent. 


United  States  v.  Voss. 

Upon  an  indictment  for  retailing  spirituous  liquors,  the  informer  is  not  entitled  to  half 

of  the  penalty,  and  is  a  competent  witness. 
The  selling  by  the  servant  is  the  selling  by  the  master. 

Indictment   for  retailing  spirituous  liquors.     The   defendant 
objected  to  the  witness  because,  being  the  informer,  he  is  entitled 
9* 
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to  half  the  penally  under  the  Act  of  Congress  concerning  the 
District  of  Colnnabia. 

Mr.  Mason,  for  the  United  States.  It  does  not  appear  that  he 
is  the  informer,  and  by  the  laws  of  Maryland  on  which  this  indict- 
ment is  founded,  no  part  of  the  penalty  accrued  to  the  informer. 

The  Court  overruled  the  objection. 

3Ir.  Hewitt,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  the  selling  by  the  young  man,  was  not  the  selling- by  his 
master  ;  the  master  not  being  answerable  criminally  for  his  acts. 

Instruction  refused.  The  Court  referred  to  the  case  of  the 
United  States  v.  Paxion,  at  December  term,  1801,  [ante,  44,]  and 
United  States  v.  Shuck,  at  January  term,  1802,  [ajiie,  56.] 


United  States  v.  Conner. 

Upon  an  indictment  for  keeping  a  gaming-table  in  a  booth  upon  a  race-field,  contrary 
to  the  Act  of  Maryland,  it  is  not  necessary  to  jjrovc  that  the  traverser  was  the  owner. 
He  is  equally  guilty,  whether  he  acted  as  principal,  or  agent,  or  servant  of  the  owner. 

Indictment  for  keeping  a  gaming-table,  to  game  with  dice,  at 
a  booth,  on  the  race-field,  contrary  to  an  Act  of  Assembly  of 
Maryland. 

The  Court  instructed  the  jury  that  it  was  not  necessary  for  the 
United  States  to  prove  that  the  traverser  was  the  owner  of  the 
table,  if  he  played  at  it  as  owner,  and  appeared  to  be  the  person 
who  set  it  up.  And  that  it  was  of  no  importance  whether  the 
traverser  acted  as  principal  or  as  agent  or  servant  for  the  owner 
of  the  table.     In  each  case  he  was  equally  guilty. 

{Quoere.     See  the  last  case  and  the  cases  there  referred  to.) 


LovEJOY  V.  Wilson. 

In  assumpsit  for  goods  sold  and  delivered,  the  defendant  may  prove  a  partnership 
between  the  plaintiff  and  the  witness  by  the  witness. 

In  a  count  "  for  sundry  matters  properly  chargeable  in  account,"  if  no  account  be  an- 
nexed, the  words  which  refer  to  an  account  as  annexed,  may  be  rejected ;  and  money 
lent  may  be  given  in  evidence  upon  that  count. 

Assumpsit,  for  stone  and  sand  sold  and  delivered.  The  de- 
fendant produced  Owen  McGlue  as  a  witness  to  prove  a  partner- 
ship between  the  witness  and  the  plaintiff,  and  that  this  was  a 
joint  contract. 

Mr.  Gantt,  for  the  plaintiff,  objected  that  the  witness  was  in- 
terested. 

The  Court  decided  that  he  was  a  competent  witness  to  prove 
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the  partnership ;  but  should  not  be  compelled  to  give  evidence  of 
payments  made  by  the  defendant  during  the  partnership.  ( Quccre.) 

One  of  the  counts,  in  the  case  was  indebitatus  assumpsit,  "  for 
sundry  matters  properly  chargeable  in  account  as  by  a  particular 
account  thereof,  herewith  into  court  brought,  may  more  fully  ap- 
pear." No  account  was  filed.  The  plaintiff"  offered  evidence  of 
money  lent.  The  defendant  objected  that  it  could  not  be  given 
on  that  count. 

Kilty,  C.  J.,  was  of  opinion  that  the  evidence  was  applicable 
to  that  count.  No  account  being  filed,  the  words  "  as  by  a  par- 
ticular account,"  &c.,  must  be  rejected  as  surplusage,  and  then 
the  count  will  stand  as  a  general  indebitatus  assumpsit  "  for  sun- 
dry matters  chargeable  in  account ;"  and  money  lent  is  a  matter 
chargeable  in  account. 

Marshall,  J.,  and  Cranch,  J.,  did  not  object. 

(Qumre  as  to  this  point.) 


United  States  v.  Louder. 

Tliis  Court  has  no  jurisdiction  to  try  a  slave  for  larceny,  but  will  quash  the  indict- 
ment and  send  him  to  a  justice  of  the  peace  to  be  tried.  By  consent  of  parties  the 
Court  will  try  tiie  issue,  Avliethcr  slave  or  not. 

Indictment  for  stealing.  The  prisoner  pleaded  ore  tenus  that 
iie  is  a  slave  of  S.  B.  Balch,  and  concluded  to  the  jurisdiction 
of  this  Court.  2  Hawk.  227.  The  United  States  joined  issue 
upon  that  plea. 

The  Attorney  for  the  United  States,  and  the  counsel  for  the 
prisoner  agreed  that  the  Court  should  try  the  issue,  fact  as  well 
as  law.  Whereupon  the  Court  examined  witnesses,  and  being 
satisfied  that  the  prisoner  was  a  slave,  ordered  him  to  be  deli- 
vered to  a  constable  to  be  carried  before  a  justice  of  the  peace  and 
tried  ;  and  the  indictment  to  be  quashed,  this  Court  not  having 
jurisdiction. 

♦ 

NiNiAN  Edmondson  v.  Lovell. 

The  execution  of  a  deed  of  land  need  not  be  proved  by  the  witnesses  if  it  be  acknow- 
ledged and  recorded. 

Possession  alone  will  maintain  trespass  quare  clausum  fregit  against  one  who  has  no 
title. 

Trespass  quare  clausum  fregit.  The  Court  decided  that  the 
execution  of  a  deed  of  bargain  and  sale  of  land  need  not  be 
proved,  by  subscribing  witnesses  if  the  deed  has  been  duly  ac- 
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knowledged  and  recorded.     And  that  possession  alone  was  suffi- 
cient to  maintain  the  action  against  one  who  has  no  title. 


Voss  V.  Bakek. 

Jn  trespass  for  breaking  up  a  scow,  if  the  defendant,  knowing  that  a  third  person  had 
comnriittcd  the  trespass,  received  from  him  the  timbers  and  planks,  knowing  them  to 
be  the  property  of  the  plaintiff,  he  is  guilty  of  the  trespass.     Qucere. 

Trespass  for  breaking  up  a  scow.  The  Court  instructed  the 
jury  that  if  the  defendant,  knowing  that  Tuel  committed  a  tres- 
pass in  taking  and  breaking  up  a  scow  of  the  plaintiff,  re- 
ceived from  Tuel  the  timbers  and  planks  of  the  scow,  knowing 
them  to  be  the  property  of  the  plaintiff,  which  had  been  so  taken, 
he  is  answerable  in  this  action,  being  equally  as  guilty  as  Tuel. 

Marshall,  J.,  absent. 

(This  opinion  was  grounded  upon  the  principle  that  in  tres- 
pass there  are  no  accessories ;  and  that  in  a  case  where  a  per- 
son would  be  an  accessory  in  felony,  he  will  be  a  principal  in 
trespass.) 

Mr.  Woodward,  for  the  defendant,  moved  the  Court  to  instruct 
the  jury,  that  if  they  should  be  of  opinion  that  the  defendant  did 
not  receive  the  plank,  Sfc,  till  after  the  action  brought,  he  could 
not  be  liable  in  ihis  suit,  although  the  principal  trespass  was  com- 
mitted before  the  bringing  of  the  action. 

Kilty,  C.  J.,  was  inclined  to  give  the  instruction  as  prayed. 

Cranch,  J.,  contra,  that  the  act  shall  relate  back  to  the  time  of 
the  principal  trespass.     {Quaere.) 

Verdict  for  the  defendant. 


United  States  v.  Wilson. 

Upon  an  indictment  for  stealing  a  check  upon  a  bank  it  is  not  necessary  to  produce 
the  check  itself,  in  order  to  admit  parol  evidence  that  it  was  presented  at  the  bank. 

Qucere,  whether  a  check  drawn  upon  "  The  Office  of  Discount  and  Deposit,  Wash- 
ington," be  good  evidence  to  support  an  averment  of  a  check  drawn  on  "  the  Bank 
of  the  United  States,"  the  corporate  name  being  '•  The  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States" 

Indictment  for  stealing  a  check  on  the  Office  of  Discount  and 
Deposit,  Washington,  from  a  seaman. 

Mr.  P.  B.  Key,  for  the  prisoner,  objected  that  the  United 
States  ought  not  to  be  suffered  to  give  the  testimony  of  the  officer 
of  the  bank  respecting  the  prisoner's  going  to  the  bank  with  the 
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check,  unless  ihey  produced  the  check  itself,  and  proved  the  hand- 
Avriling  of  the  drawer. 

The  Court  overruled  the  objection,  unless  the  prisoner  can 
show  that  the  check  is  in  the  possession  or  power  of  the  United 
States. 

The  indictment  stated  the  check  to  be  "  a  check  drawn  on  the 
Bank  of  the  United  States,  and  payable  at  the  Office  of  Discount 
and  Deposit,  Washington." 

The  check  proved  was  in  this  form  —  "  Office  of  Discount  and 
Deposit,  Washington,  pay  to  or  bearer  dollars." 

Mr.  Key,  for  the  prisoner,  contended  that  the  evidence  did  not 
support  the  averment  in  the  indictment  respecting  the  check. 
That  the  variance  between  the  check  proved  and  that  alleged  in 
the  indictment  was  material ;  that  the  indictment  ought  to  have 
set  forth  the  check  in  Ikbc  verba,  and  that  there  was  no  such 
body  corporate  as  the  Bank  of  the  United  States.  The  corporate 
name  being  "  The  President,  Directors  and  Company  of  the 
Bank  of  the  United  States."     [1  Stat,  at  Large,  192.] 

Mr.  Mason,  for  the  United  States.  By  the  Act  of  Maryland, 
1797,  c.  96,  §  1,  it  is  enacted  "  that  if  any  person  within  this 
State  shall  steal  or  take  by  robbery,  any  check  or  checks,  order 
or  orders,  drawn  on  any  bank  established,  or  that  may  be  esta- 
blished under  a  charter  from  the  government  of  the  United  States, 
or  of  any  particular  State,  it  shall  be  deemed  and  construed  to  be 
felony  of  the  same  nature,  and  in  the  same  degree,  as  if  the 
offender,  or  offijnders  had  stolen  or  taken  by  robbery  any  other 
goods  of  like  value  with  the  money  due  on  such  check,"  &c. 

And  the  Act  of  Congress  establishing  the  Bank  [1  Stat,  at  Large, 
191,]  enacts  "  that  a  Bank  of  the  United  States  be  established." 

Every  check  drawn  on  the  Office  of  Discount  and  Deposit  is  a 
check  on  the  Bank  of  the  United  States.  The  branch  is  only  an 
office  of  that  bank.  It  was  necessary  to  set  forth  the  check  ac- 
cording to  its  legal  operation,  ana  not  according  to  its  precise 
form.  If  a  note  of  the  Bank  of  the  United  States  be  refused 
payment  at  a  branch,  the  suit  must  be  against  the  Bank  of  the 
United  States. 

Mr.  Key,  in  reply.  If  the  check  is  not  set  forth  in  hac  verba, 
it  ought,  at  least,  to  be  stated  according  to  its  legal  operation, 
which  is  not  a  check  on  the  Bank  of  the  United  States,  for  there 
is  no  such  corporate  body,  but  on  the  President,  Directors  and 
Company  of  the  Bank  of  the  United  States. 

Kilty,  C.  J.,  was  of  opinion  that  the  variance  was  not  mate- 
rial, and  that  the  check  was  well  set  forth  in  the  indictment. 

Cranch,  J.,  contra.  The  check  is  not  set  forth  in  hcec  verba, 
nor  according  to  its  legal  effect,  and  therefore  it  does  not  appear 
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that  the  check  proved  is  the  same  which  is  averred  in  the  indict- 
ment. 

Marshall,  J.,  absent. 

Verdict  for  the  prisoner. 


Fenwick  v.  Voss. 

When  .1  cause  is  continued  at  the  costs  of  a  party,  no  execution  can  issue  for  them. 
Tlic  proper  remedy,  if  they  are  not  paid,  is  an  attachment  of  contempt. 

Fieri  facias  for  costs. 

Mr.  Hcivill  obtained  a  rule  to  show  cause  why  this  execution 
should  not  be  quashed  and  the  money  restored  to  Voss.  The 
action  had  been  continued  at  the  costs  of  Voss  at  a  former  term, 
and  before  final  judgment  in  the  cause  Mr.  Peacock,  for  the  plain- 
tiff, had  ordered  this  execution  for  those  costs. 

Rule  ab.solute,  the  Court  being  of  opinion  that  an  execution 
could  not  be  issued  without  a  judgment,  but  that  the  remedy,  in 
such  cases,  is  by  attachment  of  contempt,  if  the  costs  are  not 
paid  upon  demand. 


United  States  v.  McCormick. 

The  informer  is  not  entitled  to  one  half  of  the  penalty  on  a  minister  for  marrying  a 
■woman  under  .sixteen  years  of  age  without  the  consent  of  her  parents  or  guardian ; 
and  is  therefore  a  competent  witness.  Qucere  —  Whether,  on  an  indictment,  upoa 
a  statute,  charging  an  act  to  be  done  knowingly,  the  scienter  must  be  proved  "if  the 
statute  docs  not  use  the  word  knowingly." 

The  Rev.  A.  T.  McCormick,  an  Episcopal  clergyman,  was 
indicted  for  marrying  Mary  Ann  Densley  to  Matthew  Lawler, 
without  the  consent  of  her  parents,  (she  being  under  the  age  of 
sixteen)  against  the  Act  of  Maryland,  February,  1777,  c.  12, 
<§>  9,  which  is  in  these  words:  —  "  And  be  it  enacted,  that  if  any 
minister  shall  join  in  marriage  any  male  under  the  age  of  twenty- 
one  years,  or  any  female  under  the  age  of  sixteen  years,  and  not 
before  married,  without  the  consent  of  the  parent  or  guardian  of 
every  such  person,  personally  given,  or  signified  under  the  hand 
and  seal  of  the  said  parent  or  guardian,  and  attested  by  two  wit- 
nesses, he  shall  forfeit  and  pay  five  hundred  pounds  current 
money."     The  indictment  was  as  follows : 

United  States,  District  of  Columbia  and  County  of  Washing-ton, 

to  tvit : 
The  jurors  for  the  United  States  for  the  District  of  Columbia 
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and  county  of  Washington,  upon  their  oath,  present  that  Andrew 
Thomas  McCormick,  late  of  the  county  of  Washington,  clerk, 
upon  the  twenty-third  day  of  July,  in  the  year  of  our  Lord  Christ 
one  thousand  eight  hundred  and  two,  with  force  and  arms,  at  the 
county  of  Washington  aforesaid,  did  unlawfully,  knowingly,  and 
wilfully  solemnize  matrimony  between  Henry  Lawler,  late  of  the 
county  of  Washington  aforesaid,  then  a  bachelor,  and  one  Mary 
Ann  Densley,  then  a  single  woman,  daughter  of  one  Hugh  Dens- 
ley,  late  of  the  county  of  Washington,  without  the  consent  of  the 
said  Hugh  Densley,  and  without  the  consent  of  Mary  Ann  Dens- 
ley, wife  of  the  said  Hugh  Densley  and  mother  to  the  said  Mary 
Ann  Densley  first  named,  personally  given  or  signified  under  the 
hand  and  seal  of  the  said  Hugh  Densley,  or  the  said  Mary  Ann 
his  wife,  and  attested  by  two  witnesses,  the  said  Mary  Ann  Dens- 
ley daughter  to  the  said  Hugh  Densley,  and  Mary  Ann  his  wife, 
then  and  there  being  under  the  age  of  sixteen  years,  and  not  be- 
fore married  ;  in  contempt  of  the  laws  of  the  land,  to  the  evil 
example  of  all  others  in  like  cases  offending,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and  against  the  peace 
and  government  of  the  United  States. 

At  the  trial,  Mr.  Key,  for  the  traverser,  objected  to  Hugh  Dens- 
ley, as  a  witness,  contending  that  he  was  entitled,  as  informer,  to 
half  the  penalty,  under  the  2d  section  of  the  Act  of  Congress, 
supplementary  to  the  Act  concerning  the  District  of  Columbia. 
[2  Stat,  at  Large,  115.J 

But  the  Court  overruled  the  objection. 

M?'.  Mason,  for  the  United  States,  prayed  the  Court  to  instruct 
the  jury  that  it  is  not  necessary  to  prove  that  the  traverser  knew 
that  the  girl  was  under  the  age  of  sixteen. 

Mr.  Key  contended  that  there  could  be  no  offence,  if  the  tra- 
verser did  not  know  that  fact.  The  indictment  has  charged  it  to 
be  done  knowingly,  and  it  would  have  been  bad  if  it  had  not. 
The  scienter,  therefore,  must  be  proved. 

Kilty,  C.  J.,  was  decidedly  of  opinion  that  it  was  not  neces- 
sary to  prove  that  the  traverser  knew  she  was  under  age.  It  was 
his  duty  to  know  it.  The  law  was  intended  to  punish  his  negli- 
gence as  well  as  his  guilt.  He  takes  the  risk  upon  himself,  if  he 
marries  without  the  consent  of  the  parent. 

Cranch,  J.,  inclined  to  be  of  the  same  opinion,  but  expressed 
a  wish  that  the  point  might  be  argued,  upon  a  motion  for  a  new 
trial,  if  the  verdict  should  be  against  the  traverser. 

Verdict  for  the  United  States. 

A  motion  was  made  for  a  new  trial,  but  was  afterwards  with- 
drawn, and  a  motion  made  in  arrest  of  judgment.  1.  Because 
the  indictment  does  not  aver  that  the  traverser  was  a  minister,  or 
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person  capable  of  legally  joining  persons  in  marriage,  at  the  time 
of  the  offence.  2.  Because  it  does  not  aver  that  the  marriage 
was  without  the  consent  of  the  guardian. 

Adjourned  for  argument.     [Post,  United  States  v.  McCormick.] 


Thompson  &  Veitch  v.  Nicholas  Voss. 

A  writ  of  error  is  not  a  supersedeas  unless  served  within  ten  days  after  the  rendition  of 
the  judgment,  although  the  parties  should  have  agreed  to  a  stay  of  execution  for  two 
months ;  and  the  writ  of  etror  should  be  served  before  the  expiration  of  that  time. 

Fieri  facias.  Motion  to  quash  the  execution,  on  the  ground 
that  a  writ  of  error  had  issued,  and  the  plaintiffs  had  joined  in 
error  at  the  Supreme  Court.  The  judgment  below  was  signed  on 
the  27th  of  March,  1802,  and  the  execution  was,  by  consent, 
stayed  two  months,  before  the  expiration  of  which  time,  viz.,  on 
the  19th  of  May,  the  writ  of  error  was  filed  ;  and  bond  given  and 
citation  issued.  On  the  28th  of  May,  a  ca.  sa.  returnable  to  July 
term,  was  issued,  but  did  not  go  out  of  the  office.  On  the  8lh  of 
September,  1802,  the  Jieri  facias  issued  returnable  to  December 
term.  At  the  Supreme  Court  of  the  United  Slates  in  August, 
1802,  the  defendants  in  error  appeared  and  joined  issue  on  the 
assignment  of  errors. 

The  Court  refused  to  quash  the  execution,  being  of  opinion 
that  the  writ  of  error  is  not  a  supersedeas,  unless  "  served  by  a 
copy  thereof,  being  lodged  for  the  adverse  party  in  the  clerk's 
office  where  the  record  remains,  within  ten  days,  Sundays  exclu- 
sive, after  rendering  Ihe  judgment.  Judiciary  Act  of  1789,  <§>  23. 
[1  Stat,  at  Large,  85.] 


Scholfield  v.  Fitzhugh. 
The  court  will  not  give  leave  to  amend  by  changing  the  action  from  case  to  covenant. 

Motion  to  amend  by  changing  the  writ  from  case  to  covenant. 
No  declaration  nor  cause  of  action  was  filed  at  the  time  of  issuing 
the  writ,  which  was  ordered,  by  the  plaintiff's  counsel,  to  be  in 
case. 

The  Court  refused  leave  so  to  amend,  because  it  was  changing 
the  question,  and  not  simply  bringing  its  merits  fairly  before  the 
Court.     Kilty,  C.  J.,  contra. 

The  same  point  was  also  decided  in  the  case  of  Nicholls  v. 
Harrison,  at  the  same  terra. 
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Ardrey  V.  Wadsworth. 

A  plaintiff  who  has  been  discharged  under  the  Insolvent  Act  of  Maryland,  of  1774, 
since  the  commencement  of  the  action,  is  still  competent  to  maintain  it. 

Assumpsit.  Non  assumpsit  and  issue.  The  defendant  offered 
evidence  that  the  plaintiff  had  been  released  under  the  Insolvent 
Act  of  1774,  c.  28,  since  the  bringing  of  this  suit,  and  contended 
that  the  plaintiff's  right  of  action  was  transferred  to  the  marshal, 
and  so  the  plaintiff  has  no  subsisting  cause  of  action. 

The  Court  was  of  opinion  that  the  plaintiff  can  still  support  the 
action.     Cranch,  J.,  doubting. 


Morgan  v.  Voss. 

If  at  the  last  calling  of  a  cause  for  trial,  the  issue  be  not  made  up,  and  no  rule  to 
plead  has  been  laid,  the  court  will  continue  the  cause  at  the  request  of  the  defend- 
ant, although  it  be  the  fifth  term  after  the  appearance  term. 

Case.  This  was  the  fifth  term  after  the  appearance  term.  A 
rule  to  declare  had  been  laid  on  the  plaintiff  at  the  last  term.  The 
declaration  was  filed  at  this  term.  No  rule  to  plead  had  been, 
laid.  The  cause  was  now  called  for  trial,  it  being  the  last  time  of 
calling  the  cause,  according  to  the  rule  of  the  court. 

The  plaintiff  insisted  upon  plea  and  issue  instanter. 

The  defendant  contended  for  a  continuance. 

The  Court  continued  it.     Cranch,  J.,  doubting;  thinking  the 

{)laintiff  ought  to  be  nonsuit  under  the  Act  of  Assembly  of  Mary- 
and. 


Hodgson   v.  Dexter. 

A  casualty  happening  against  the  will,  and  without  the  negligence  or  other  default  of 
the  party,  is,  as  to  him,  an  inevitable  casualty. 

A  public  a^ent  of  the  government,  contracting  for  the  use  of  government  is  not  per- 
sonally liable,  although  the  contract  be  under  his  seal. 

Covenant  on  a  lease.  (See  a  statement  of  the  pleadings  in  this 
cause,  1  Cranch,  Rep.  345.)  The  questions  brought  into  view  by 
the  pleadings,  were, 

1.  Whether  the  defendant  was  individually  bound. 

2.  Whether  the  destruction  of  the  building  was  an  inevitable 
casualty,  within  the  meaning  of  the  covenant. 

Mr.  Woodwardy  and  Mr.  P.  B.  Key^  for  the  plaintiff,  cited 
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2  Mallory's  Ent.  118;  1  Roll.  Ab.  450;  Dyer,  33;  Shubrick  v. 
Salmond,  3  Burr.  1637;  Monk  v.  Cooper,  2  Ld.  Raym.  1477; 
Fonvard  v.  Pittard,  1  T.  R.  27 ;  Macbeath  v.  Haldimand,  1  T.  R. 
172  ;  Unwin  v.  Wolseley,  1  T.  R.  674 ;  1  Bac.  Ab.  Tit.  Cove- 
nant,  535,  536. 

Messrs.  Dexter,  C.  Lee,  and  Maso7i,  for  the  defendant,  cited 
1  Roll.  Ab.  808 ;  Dyer,  66,  (b)  ;  Forioard  v.  Pittard,  1  T.  R. 
27;  Comyn's  Rep.  631;  Jones  on  Bailments,  90,  (49),  93, 
(51),  97,  (53),  135,  (73),  142,  (78),  146,  (79,  80),  149,  (81, 
82),  32,  (18)  ;  Act  of  Congress,  April  24th,  1800,  authorizing 
the  President  of  the  United  States  to  remove  the  public  offices  of 
the  Government  from  Philadelphia  to  Washington,  [2  Stat,  at 
Large,  55\ ;  1  Bl.  Com.  503 ;  Jones  v.  Le  Tombe,  3  Dallas,  384  ; 
Syme  V.  Butler,  1  Call,  105  ;  Cabot  v.  Bingham,  3  Dall.  32,  39 ; 
1  Salk.  364 ;  Com.  Dig.  Tit.  Pleader,  62  ;  8  Co.  120. 

The  Court  was  of  opinion  for  the  defendant  upon  both  points, 
and  that  opinion,  so  far  as  it  respected  the  first  point,  was  affirmed 
by  the  Supreme  Court  upon  writ  of  error,  at  February  term,  1803. 
1  Cranch,  345.  But  that  court  gave  no  opinion  upon  the  question 
of  inevitable  casualty. 

Cranch,  J.,  in  giving  his  opinion  upon  that  point  in  this  Court, 
expressed  himself  as  follows : 

This  question  arises  upon  the  demurrer  to  the  first  plea,  which 
alleges  that  before  the  expiration  of  the  lease  the  demised  pre- 
mises, "  against  the  will,  and  without  the  negligence,  or  other 
default  of  the  defendant,  were  burned  and  consumed  by  fire,  hap- 
pening from  some  cause  to  him  then  and  yet  wholly  unknown  ;" 
"  and  that  saving  and  excepting  the  damage  occasioned  by  the 
said  burning  and  consuming,  he  hath  at  all  times  kept  in  good 
and  sufficient  repair  the  said  demised  premises,  and  that  he  hath, 
at  the  end  of  the  term,  delivered  up  the  same  to  the  plaintiff,  so 
well  and  sufficiently  kept  in  repair,  excepting,"  &c. 

To  this  plea  there  is  a  general  demurrer ;  and  the  question 
arising  is,  whether  the  facts  stated  in  the  plea  bring  the  defend- 
ant's case  within  the  exception  of  inevitable  casualties. 

It  is  admitted  that  a  casualty  may  be  inevitable  without  hap- 
pening by  the  act  of  God,  or  by  the  public  enemies  of  the  country. 
In  the  present  case  the  expression  seems  to  me  to  mean  only  such 
casualties  as  are  inevitable  by  the  defendant,  and  not  such  as 
might  not  be  avoided  by  the  united  efforts  of  the  whole  society. 
But  it  was  contended,  on  the  part  of  the  plaintiff,  that  the  plea 
obliges  the  plaintiff  to  prove  more  than  ordinary  negligence  on 
the  part  of  the  defendant,  and  that  such  is  the  meaning  of  the  ex- 
pression in  the  plea,  "  negligence  or  other  dei'ault." 

I  confess  I  do  not  so  understand  the  plea,  nor  do  I  know 
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where  ihe  plaintifPs  counsel  will  find  an  authority  for  their  defi- 
nilion  of  the  term.  I  consider  negligence  and  default  as  synony- 
mous words.  Negligence  is  the  want  of  care  and  diligence,  and 
the  degree  of  one  is  in  inverse  proportion  to  the  degree  of  the 
other.  The  slightest  degree  of  negligence  is  the  omission  of  the 
greatest  degree  of  care  and  diligence.  Where  there  has  been  no 
negligence  or  default,  there  the  greatest  degree  of  care  and  dili- 
gence has  been  used.  When,  therefore,  the  plea  avers  that  the 
house  was  burned  without  the  negligence  or  default  of  the  defend- 
ant, it  is  tantamount  to  saying  that  it  was  burnt  notvvithslanding 
the  greatest  degree  of  care  and  diligence  on  his  part.  The  ques- 
tion then  occurs,  whether  a  casualty  which  happens  notwithstand- 
ing the  use  of  the  greatest  degree  of  care  and  diligence  on  the 
part  of  the  defendant  to  prevent  it,  is  not,  as  to  him,  an  inevitable 
casualty. 

It  is  unnecessary  for  us  to  inquire  what  degree  of  negligence  is 
sufficient  to  charge  the  defendant,  because  the  plea  denies  all  neg- 
ligence whatever.  If  issue  had  been  joined  on  the  plea,  it  might 
have  become  a  question  what  degree  of  negligence  the  plainiifF 
must  prove  in  order  to  maintain  the  issue  on  his  part.  The  term 
negligence  cannot  be  appropriated  exclusively  to  the  omission  of 
any  given  degree  of  care  and  diligence.  Its  degrees  are  infinitely 
variable,  from  the  omission  of  the  greatest  possible  care,  to  the 
very  boundary  of  fraud.  I  have  no  hesitation,  therefore,  in  say- 
ing, that  an  accident  which  happens  without  the  slightest  degree 
of  negligence  or  default  of  the  defendant,  is,  as  to  him,  an  inevi- 
table casualty. 

Thus  far  the  argument  is  grounded  on  the  words  of  the  plea, 
which  I  consider  as  a  more  advantageous  plea  for  the  plaintiff  than 
any  other  which  the  defendant  could  have  pleaded,  because  the 
issue  might  strictly  have  been  maintained  on  the  part  of  the  plain- 
tiff, by  proving  the  slightest  possible  degree  of  negligence  in  the 
defendant. 

But  if  the  defendant  had  pleaded,  in  the  words  of  the  lease,  that 
the  house  was  destroyed  by  an  "  inevitable  casualty,"  then  the 
authorities  cited  by  the  defendant  would  have  applied  with  great 
weight.  The  case  of  Fonvard  v.  Pillard,  1.  T.  R.  27,  is  a  very 
strong  one,  to  show  that  an  accident  happening  by  fire,  without 
the  negligence  of  the  carrier,  is  an  inevitable  casualty  ;  and  the 
frequent  use  of  the  expression  when  applied  to  fire,  by  Sir  Wil- 
liam Jones,  derives  great  force  from  his  acknowledged  accuracy 
of  language,  and  profound  knowledge  of  the  law.  Some  of  the 
old  cases  go  so  far  as  to  call  fire  the  act  of  God. 

There  are  three  modes  of  ascertaining  the  meaning  of  doubtful 
expressions  in  a  contract:  by  common  acceptation,  by  technical 
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definition,  and  by  a  reference  to  the  subject  of  the  contract  and 
the  general  usage  in  the  like  kind  of  contracts.  By  common  ac- 
ceptation, unavoidable  accident  means,  a  casualty  which  happens 
when  all  the  means  which  common  prudence  suggests  have  been 
used  to  prevent  it.  The  technical  meaning  has  been  explained 
by  the  authorities  cited,  in  which  the  expression  has  been  used  by 
learned  judges  and  by  eminent  lawyers. 

"When  we  consider  the  subject  of  this  contract,  that  it  was  the 
lease  of  a  house  for  eight  months  only,  we  can  hardly  suppose 
that  the  lessee  would  take  pains  to  insert  a  clause  ta  guard  him- 
self from  accidents  which  might  arise  from  the  unusual  casualties 
of  earthquakes,  tempests,  lightning,  or  public  enemies,  and  en- 
tirely overlook  the  common  accident  of  fire,  or  that  he  meant  to 
make  himself  or  the  United  States  insurer  against  fire. 

It  is  not  usual  for  lessees,  for  short  terms,  to  become  the  insur- 
ers of  the  premises  against  accidental  fire,  and  I  shall  not  pre- 
sume a  contract  of  that  kind,  unless  it  was  in  very  express  terms. 
For  these  reasons  I  think  this  demurrer  must  be  overruled. 


LiNGAN    V.   BaYLEY. 

The  Court  will  not  commit  a  bankrupt  for  want  of  bail,  who  has  surrendered  to  the 
commissioners,  and  whose  examination  is  not  closed,  although  the  forty-two  days 
have  expired. 

The  bail  surrendered  the  defendant,  and  the  plaintiff  prayed 
that  he  might  be  committed. 

The  defendant  was  declared  bankrupt,  on  the  21st  of  August, 
1802,  and  on  the  2d  of  September  he  surrendered  himself  to  the 
commissioners.  The  examination  is  not  yet  closed,  although  the 
forty-two  days  have  expired.  Bay  ley  has  appealed  from  the  de- 
cision of  the  commissioners. 

The  Court  refused  to  commit  the  defendant. 

Cooper's  B.  L.  175  and  343,  was  cited. 


Nailor  v.  Kearney. 

Upon  a  bond  conditioned  to  pay  certain  instalments,  an  action  may  be  brought  upon 
failure  to  pay  the  first  instalment. 

Debt  on  a  bond,  conditioned  to  pay  at  three  instalments,  viz., 
5th  January,  5th  April,  and  5th  July,  1802.  Action  brought  on 
17lh  March,  1802. 
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Mr.  Peacock,  for  the  defendant,  demurred  to  the  declaration, 
because  there  was  no  cause  of  action  at  the  time  the  suit  was 
brought.  Taylor  v.  Foster,  Cro.  Eliz.  807  ;  Beckivilh  v.  Nott,  Cro. 
Jac.  504 ;  Milles  v.  Milles,  Cro.  Car.  241 ;  Rudder  v.  Price,  1  H. 
Bl.  547 ;  Esp.  N.  P.  205. 

Judgment  for  the  plaintiff  on  the  demurrer. 


Currey  v.  Fletcher. 
If  the  verdict  be  for  less  than  twenty  dollars,  in  assumpsit,  a  nonsnit  must  be  entered. 

Suit  brought  for  £8.  Defendant  proves  payment  of  £6.  Ver- 
dict for  £2. 

Judgment  of  nonsuit.  Stat.  3  Jac.  c.  15  ;  23  Geo.  2,  c.  33, 
«^  19;  Woolley  v.  Clouiman,  Doug.  245,  448;  Pills  v.  Carpenter, 
1  Wils.  19;  Act  of  Maryland  Law,  1785,  c.  46,  §  7,  &  1791, 
c.  68,  of  Small  Debts. 

Marshall,  J.,  absent. 
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MARCH,  1803,  AT  ALEXANDRIA,  ADJOURNED  TERM,  FROM  NOVEM- 
BER, 1802. 


SPECIAL    SESSION. 


On  the  first  day  of  the  adjourned  session,  Mr.  Charles  Lee 
moved  for  a  special  session,  for  the  trial  of  criminal  causes,  and 
cited  the  acts  of  Congress  24  September,  1789,  (Judiciary  Act,) 
[1  Stat,  at  Large,  73]  ;  February  13,  1801,  §  8,  [2  Stat,  at  Large, 
89]  ;  and  February  27,  1801,  «§.  3,  [2  Stat,  at  Large,  103.] 

The  Court  ordered  a  special  session,  to  be  holden  on  Wednes- 
day next,  for  the  trial  of  criminals,  and  a  venire  for  a  grand  jury, 
&c. 

The  adjourned  term  from  November,  and  the  special  court 
ordered  for  the  trial  of  criminals,  were  held  at  the  same  time. 


Gill  v.  Patten. 


The  Court  will  give  the  defendant  leave  to  withdraw  the  plea  of  covenants  performed, 
and  to  file  a  special  plea,  if  it  appear  to  be  a  plea  to  the  merits,  and  not  decidedly 
bad,  leaving  the  plaintiff  to  his  demurrer. 

Covenant  for  rent.     Plea,  covenants  performed. 

Mr,  Youngs,  for  the  defendant,  moved  for  leave  to  withdraw 
the  plea,  and  file  a  special  plea,  stating  a  covenant  on  the  part  of 
Gill  that  he  would  pay  the  ground-rent  due  to  W.  T.  Alexander, 
but  had  not  done  it,  whereby  Patten  was  prevented  from  occupy- 
ing fully,  for  fear  of  having  his  goods  seized  for  that  rent  due  to 
Alexander. 

The  first  plea  was  put  in  at  the  rules  in  time.  The  Court  not 
being  certain  that  the  plea  offered  is  bad,  and  not  being  willing  to 
decide  upon  the  validity  of  the  plea,  permitted  it  to  be  filed. 
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Sutton  v,  Mandeville. 

The  Court  in  Alexandria  will  not  grant  a  commission  to  examine  witnesses  in  a  suit 
at  common  law,  without  affidavit  showing  it  to  be  necessary  for  the  purposes  of 
justice. 

The  laws  of  Virginia,  in  the  county  of  Alexandria,  are  to  be  considered,  with  respect 
to  the  laws  of  the  IJnited  States,  as  common  law,  that  is,  not  repealed  without  nega- 
tive words  or  other  and  repugnant  provisions  upon  the  same  subject.     {Qucere.) 

Debt  on  bond.     Issue,  and  continued  to  next  term. 

Mr.  Mason  moved  for  leave  to  issue  a  commission  to  take  depo- 
sitions in  the  State  of  Massachusetts,  under  the  Act  of  Congress, 
(Judiciary  Act,)  1789,  «§>  30,  [1  Stat,  at  Large,  88.] 

Refused  by  the  Court,  because  not  grounded  on  affidavit  show- 
ing it  to  be  necessary  to  the  justice  of  the  case. 

A  question  was  made  whether  commissions  for  taking  deposi- 
tions must  be  taken  out  under  the  law  of  Virginia,  or  whether 
they  may  be  taken  out  under  the  Act  of  Congress,  without  the 
ten  days'  notice  required  by  the  Virginia  law. 

Marshall,  J.,  said  that  he  had  been  informed  by  the  Chief  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  that  it  was  the 
opinion  of  that  court  that  the  laws  of  Virginia  were  to  be  consider- 
ed in  this  district,  with  regard  to  the  general  laws  of  the  United 
Slates,  as  the  common  law  is  considered  with  regard  to  the  statute 
law,  viz.,  that  it  is  not  altered  without  negative  words,  or  an  abso- 
lute inconsistency,  so  that  both  cannot  stand  together. 


United  States  v.  Alexander  Veitch. 
special  session. 

On  an  indictment  for  murder,  the  declarations  of  the  deceased,  in  extre7nis,  and  when 
sensible  of  apprpaching  death,  may  be  given  in  evidence  as  to  facts,  but  not  as 
opinions. 

Indictment,  for  manslaughter  of  Richard  Walker,  on  the  25th 
of  February,  1803,  by  a  stroke  on  the  back  of  the  neck,  with  a 
carpenter's  iron  square.  He  languished  till  the  5lh  of  March  fol- 
lowing, and  then  died. 

The  declarations  of  the  deceased  were  offered  in  evidence  on 
the  part  of  the  United  States,  and  admitted  by  the  Court,  being 
made  in  extremis. 

Mr.  Mason,  for  the  United  States  cited  Drummond's  case,  anno 
1784,  Leach,  Cr.  Cases,  308,  378,  (case  158) ;  Wbodccclc's  case, 
lb.  437,  563,  (case  218.) 
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Mr.  C.  Lee,  for  the  prisoner,  contended  that  the  rule  was  limit- 
ed to  the  case  of  extremity — i?i  extremis  ;  it  must  be  the  decla- 
ration of  a  dying  man  who  is  sensible  of  his  situation. 

The  witness,  Mr.  Jamieson  stated  that  the  declarations  were 
made  two  days  before  the  deceased  became  speechless  and 
insensible,  and  three  days  before  his  death  ;  that  he  was  sensible 
of  great  danger  of  approaching  death.  Upon  this  testimony  and 
considering  the  cases  cited,  the  Court  nem.  con.  admitted  the 
declarations  to  be  given  in  evidence,  as  to  facts  staled  by  the 
deceased  but  not  as  to  his  opinion  of  Veilch's  motives,  or  malice. 


Grahame's  Administrator  v.  Cooke. 

After  plea  of  condition  performed,  replication,  rejoinder,  and  special  demurrer  to  the 
rejoinder,  the  defendant  is  not  entitled  to  oyer  of  the  plaintiflfs  letters  of  adminis- 
tration, nor  to  plead  that  the  plaintiff  is  not  administrator. 

Debt  on  bond  with  collateral  condition.  After  plea  of  condi- 
tion performed,  and  replication,  rejoinder,  and  special  demurrer 
to  the  rejoinder,  Mr.  Simms,  for  the  defendant,  prayed  oyer  of 
the  plaintiff's  letters  of  administration. 

Mr.  E.  J.  Lee,  contra,  cited  4  Bac.  Ab.  113,  114,  Tit.  Pleas 
and  Pleadings,  I.  12,  2  ;  5  Com.  Dig.  478,  479,  —  that  oyer  can- 
not be  demanded,  after  plea,  nor  after  imparlance.  And  Roberts 
V.  Arthur,  Salk.  497,  —  that  upon  the  profert  of  a  deed,  it  remains 
in  court  all  that  term,  but  no  longer,  unless  it  be  controverted  ; 
but  letters  testamentary,  or  of  administration,  do  not  remain  in 
court,  for  the  party  may  have  occasion  to  produce  them  else- 
where.    36  Hen.  6,  30.     The  Court  refused  to  grant  oyer. 

Mr.  Simms,  for  the  defendant,  then  asked  leave  to  file  a  plea 
in  bar  that  the  plaintiff  was  not  administrator,  which  the  Court 
also  refused. 


United  States  v.  Hooe  &  Company. 

After  a  writ  of  error  has  been  served  and  returned  to  the  Supreme  Court,  the  record 
is  no  longer  before  the  court  below  and  cannot  be  amended,  although  at  an  adjourn- 
ed session  of  the  same  term,  it  appear  that  the  writ  of  error  has  been  dismissed  in 
the  court  above  at  the  request  of  the  party  praying  an  amendment. 

Motion  by  Mr.  Mason,  for  the  United  States  to  amend  the  re- 
cord by  adding  a  statement  of  the  case,  according  to  the  requisi- 
tions of  the  19lh  section  of  the  Judiciary  Act  of  September  24th, 
1789.  [1  Stat,  at  Large,  83.]  It  was  a  suit  in  equity  which, 
since  the  last  term,  had  been  carried  up  by  writ  of  error  to  the 
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Supreme  Court  of  the  United  States,  and  dismissed  on  the  motion 
of  the  Attorney  of  the  United  States,  because  not  accompanied 
by  a  statement  of  the  facts  upon  which  the  decree  was  founded. 
This  being  an  adjourned  session  of  November  term,  1802,  the 
term  in  which  the  decree  was  rendered,  it  was  contended  that 
the  decree  was  still  in  the  power  of  the  Court. 

Mr.  Swann  and  Mr.  Lee,  contra.  The  record  is  completely 
out  of  this  Court  —  the  cause  is  no  longer  here.  This  Court  can- 
not amend  a  record,  which,  in  contemplation  of  law,  is  not  before 
the  Court. 

The  Court  refused  to  make  the  statement  of  facts,  because 
they  conceived  the  whole  cause  and  record  were  completely  out 
of  their  power  by  the  writ  of  error. 

Cranch,  J.,  contra  —  because  if  a  statement  of  facts  now  made, 
can  avail  the  United  Slates,  let  them  have  the  benefit  of  it,  if  not 
it  can  do  no  harm. 

Mr.  Mason,  then  prayed  an  appeal,  and  cited  the  Judiciary  Act 
of  17S9,  §  22,  [1  Stat,  at  Large,  84,]  showing  that  a  decree  in  equi- 
ty could  not  be  appealed  from  under  that  law,  the  only  remedy 
being  a  writ  of  error ;  and  the  Act  of  13th  of  February,  1801, 
§  33,  [2  Stat,  at  Large,  98,]  giving  an  appeal ;  and  the  Act  of 
3d  of  March,  1803,  «§.  2,  [2  Slat,  at  Large,  244,]  containing  the 
same  provision  as  that  in  the  Act  of  1801,  excepting  that  the 
Act  of  1803,  expressly  applies  to  decrees  then  already  rendered. 

Upon  that  appeal  the  cause  was  again  carried  up  to  the  Su- 
preme Court,  where  the  decree  was  affirmed.  (See  United  States 
V.  Hooe  ei  al.  3  Craneh,  73,  78.) 


Marsteller  v.  Faw.  —  In  Chancery. 

Upon  a  deed  made  in  1779,  reserving  an  annual  rent  of  £26  current  money  of  Vir- 
ginia, forever,  the  rents  accruing  during  the  existence  of  paper  money  are  to  be 
reduced  according  to  the  scale  of  depreciation. 

Cranch,  J.,  delivered  the  opinion  of  the  Court. 

In  May  1779,  at  a  public  sale  of  lots  contiguous  to  the  then 
bounds  of  Alexandria,  by  the  executors  of  John  Alexander,  for 
the  benefit  of  his  son,  W.  T.  Alexander,  (then  under  age,)  by  vir- 
tue of  the  will  of  John  Alexander,  —  Peter  Wise,  for  Jacob  Sly, 
became  the  purchaser  of  a  half  acre  lot,  in  fee  simple  rendering 
an  annual  rent  of  i£26,  current  money  of  Virginia.  Before  any 
deed  of  conveyance  was  made,  Faw,  the  defendant,  purchased  the 
lot  from  Sly,  and  on  the  5th  of  August,  1779,  obtained  a  deed  in 
his  own  name  from  the  executors  of  John  Alexander  in  fee-sim- 
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pie,  rendering  an  annual  rent  of  £26  current  money  of  Virginia, 
to  William  Thornton  Alexander,  who  was  also  a  parly  to  the 
deed.  No  notice  is  taken,  in  the  deed,  of  the  existence  of  paper 
money,  which  was  then  a  legal  tender,  but  had  much  depreciated. 
Gold  and  silver  were  also  current  money,  but  were  very  scarce 
and  difficult  to  be  obtained.  Marsteller,  who,  on  the  29lh  of  De- 
cember, 1794,  got  an  assignment  of  the  rents  and  the  reversion 
from  W.  T.  Alexander,  brought  this  bill  to  recover  them  from 
Faw. 

It  appears  in  evidence  that  Wise,  when  he  bid  off  the  lot,  did 
not  particularly  understand  in  what  kind  of  money  the  rents  were 
to  be  paid,  but  supposed  they  would  be  payable  in  gold  and  sil- 
ver, and  therefore  did  not  buy  a  lot  for  himself.  That  the  rent 
was  low  at  that  time  if  payable  in  paper  money,  but  high  if  pay- 
able in  gold  and  silver,  on  account  of  its  great  scarcity.  That 
the  general  opinion  of  those  who  attended  the  sale  was  that  the 
rents  would  be  payable  in  paper  money  as  long  as  it  should  be 
current,  and  afterwards  in  gold  and  silver. 

It  is  admitted  by  the  parlies  that  the  contract  was  to  pay  the 
rent  in  such  money  as  should  be  current  at  the  time  the  rents 
would  become  payable.  And  that  such  was  their  understanding 
and  intention  at  the  time  of  executing  the  contract.  The  rents 
therefore  were  payable  in  paper  money  while  that  was  current, 
but  were  afterwards  hitherto  payable  in  gold  and  silver.  Thig 
being  the  nature  of  the  contract,  the  question  is  whether  the  rents 
forever  are  to  be  reduced  annually  by  the  scale  of  depreciation 
established  by  the  Act  of  the  Virginia  Assembly,  passed  at  the 
November  session,  1781,  c.  22 ;  Chancery  revision  of  the  Laws, 
p.  147 — (see  1  Wash.  341,  342);  or  secondly,  whether  those 
rents  only  which  became  payable  during  the  existence  of  paper 
money,  are  to  be  scaled ;  or  thirdly,  whether  the  whole  rent  is 
now  to  be  paid  in  gold  and  silver;  or  lastly,  whether  the  Court 
will  establish  any  other  equitable  rule  for  the  payment  of  the  rents. 

The  sum  of  £26  reduced  by  the  scale  for  August,  1779,  will 
be  only  £  1.  35.  l^d.  or  $  3.94.  This  sum  appears  farther  below  the 
real  value  of  the  rent  at  that  time,  than  £26  —  or  $  86.67  was 
above  its  value.  Lots  in  1774,  rented  for  20  to  40  dollars  —  a 
lot  opposite  at  30  dollars  in  1774  —  some  as  high  as  45  dollars  of 
equal  value; — in  1784,  lots  less  valuable  rented  at  133  dollars. 
Hence  it  appears  that  the  scale  of  depreciation  does  not  form  a 
fair  and  equitable  rule  of  interpretation  of  the  contract.  Besides, 
it  seems  to  me  that  the  admission  of  the  parties  that  it  was  their 
intention  that  the  rents  should  be  payable  in  money  current  when 
the  rents  should  become  due,  fairly  excludes  the  case  from  the 
operation  of  the  scale.     Each  party  knew  that  at  the  time  of  the 
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contract,  the  rent,  if  payable  in  paper,  was  far  below  its  real  value. 
They  knew  that  the  paper  was  still  depreciating,  and  that  it 
would  at  a  future  time  cease  to  be  a  circulating  medium,  either 
by  its  depreciating  so  as  finally  to  become  of  no  value,  or  by 
depreciating  until  it  gained  the  par  of  gold  and  silver.  Either 
event  would  produce  the  same  effect.  The  uncertainty  of  that 
event  was  a  risk  which  each  party  was  willing  to  take  upon 
himself;  and  both  received  a  premium  for  that  risk.  The  benefit 
to  Faw  was  the  present  low  rent  and  the  length  of  lime  dur- 
ing which  it  might  be  paid  in  a  depreciated  currency.  The  con- 
templated advantage  to  Alexander  was  the  future  high  rent,  when 
paper  money  should  cease.  Faw  might  be  further  induced  to 
take  the  risk  of  a  future  high  rent  from  the  probability  that  lots 
would  increase  rapidly  in  value  in  consequence  of  the  progres- 
sive increase  of  the  trade  and  population  of  the  town.  It  seems 
to  have  been  a  speculation  on  both  sides  attended  with  no  cir- 
cumstance of  fraud  or  oppression.  Each  party  had  the  same 
means  of  making  his  calculations  upon  future  events,  and  neither 
seems  to  have  been  disappointed  in  his  expectations.  Faw  has 
had  the  opportunity  of  paying  part  of  his  rents  in  paper  money, 
and  the  benefit  of  the  increased  value  of  the  property,  and  it 
seems  but  right  that  Alexander  should  receive  the  benefit  of  the 
increased  value  of  the  currency.  Parol  testimony  has  been  ad- 
duced, not  to  contradict  or  vary  the  deed,  but  to  explain  the  am- 
biguous term  current  money  of  Virginia  —  two  kinds  of  money 
being  current  at  that  time.  They  have  very  naturally  explained 
the  general  understanding  of  those  who  were  at  the  sale,  and 
there  seems  to  be  no  reason  to  doubt  that  it  was  the  intention 
and  expectation  of  both  parlies,  that  the  rent  should  be  paid 
in  paper  while  current,  but  afterwards  in  gold  and  silver  or 
other  money  current  at  that  time,  when  the  rents  should  become 
payable. 

The  contract  then  seems  to  be  divided  into  two  parts —  the  one 
to  pay  paper  money  for  a  certain  period,  and  after  that  to  pay 
gold  and  silver.  The  period  for  paying  in  paper  has  by  subse- 
quent events  been  ascertained  to  be  the  1st  of  January,  1782. 
At  which  time  the  other  part  of  the  contract  took  effect,  which 
was  to  pay  the  rents  in  the  then  current  money,  namely,  gold  and 
silver. 

The  Act  of  Assembly  seems  to  contemplate  only  those  con- 
tracts in  which  the  parties  themselves  have  not  ascertained  the 
relative  value  of  paper  money  and  gold  and  silver,  and  not 
those  where  they  may  have  provided  against  the  depreciation  of 
the  money,  and  its  final  abolition.  The  present  seems  to  me  to 
have  been  a  contract  of  the  latter  kind.     Both  parties  seem  to 
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have  had  a  full  view  of  the  existing  stale  of  things,  and  to  have 
made  an  equally  accurate  calculation  of  future  events. 

The  intention  of  the  parties  makes  the  contract.  If  the  inten- 
tion here  was,  as  is  admitted,  to  pay  in  paper  money  during  its 
existence,  and  then  in  gold  and  silver,  then  it  was  a  contract  to 
pay  in  gold  and  silver  after  a  certain  period.  The  consequence  is 
that  as  to  the  payments  to  be  made  after  the  period,  the  contract 
is  not  within  the  Act  of  Assembly,  but  as  to  those  which  were  to 
be  made  before,  it  is. 

But  if  this  contract  cannot  be  considered  as  a  contract  to  pay 
part  of  the  rents  in  paper  money,  and  part  in  gold  and  silver,  still 
the  question  will  arise  whether  this  Court  has  not  power,  under  the 
fifth  section  of  the  Act  of  Assembly,  to  examine  into  the  circum- 
stances of  the  transaction,  and  make  a  rule  of  adjusting  the  rents, 
different  from  the  scale  of  depreciation. 

Upon  this  point,  I  consider  the  case  of  Watson  v.  Alexander^ 
1  Wash.  340,  as  decisive.  The  Court  of  Appeals  in  that  case 
decided,  that  the  fifth  section  was  made  as  well  for  creditors  as 
debtors.  That  the  second  section  was  intended  to  apply  to  con- 
tracts where  no  particular  circumstances  intervene ;  but  where 
other  circumstances  do  intervene,  which  would  render  the  applica- 
tion of  the  rule  unjust,  whether  to  the  creditor  or  the  debtor,  the 
Court  under  the  fifth  section  have  a  right  to  award  such  judgment 
as  to  them  shall  appear  just  and  equitable. 

The  next  question,  then,  will  be  whether  the  circumstances  of 
this  case,  render  the  application  of  the  scale  unjust.  The  annual 
rent,  when  reduced  by  the  scale  is  only  ^1.  3.s".  7^rf.  This  cannot  be 
a  just  rule,  when  lots  of  equal  value  rented,  before  the  existence 
of  paper  money,  for  ten  times,  and  after  its  abolition,  at  thirty 
times  that  sum  in  gold  and  silver.  If,  then,  the  application  of  that 
rule  is  unjust,  what  rule  can  this  Court  adopt  more  just  and  equi- 
table ? 

It  is,  in  general,  just  and  equitable  that  contracts  fairly  made, 
should  be  specifically  executed,  where  a  specific  execution  is  pos- 
sible, and  will  not  be  attended  with  circumstances  of  peculiar 
hardship.  The  contract  in  this  case  is  to  pay  the  rents  annually  in 
current  money.  This  is  admitted  to  be  money  current  at  the  time 
when  the  rents  become  due.  In  the  years  1780  and  1781,  the 
rents  might  have  been  paid  in  the  then  current  money,  that  is,  paper, 
or  gold  and  silver,  at  the  option  of  the  tenant.  Payment  in  paper 
money  has  now  become  impossible ;  but  the  legislature  has  de- 
clared what  shall  be  an  equivalent  for  those  years.  Let  the  rents 
of  those  years,  therefore,  be  scaled.  But  after  those  years,  the 
option  of  the  tenant  ceased.  Gold  and  silver  became  the  only 
current  money.     It  appears  to  have  t)een  the  intention  of  the  par- 
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ties  to  pay  in  the  current  money  of  the  time  when  the  rents  should 
become  payable.  It  has  now  become  possible  to  execute  the  con- 
tract specifically,  and  it  appears  to  me  that  justice  and  equity 
require  that  it  should  be  done,  by  paying  the  rents  in  the  money 
which  has  been  current  ever  since  the  year  1782. 

Reversed  by  the  Supreme  Court  of   the  United  States.    2 
Cranch,  10. 


VOL.  I.  11 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


JUNE  TERM,  1803,  AT  ALEXANDRIA. 


General  Order.  No  person,  indicted  for  misdemeanor,  shall 
be  obliged  to  go  to  trial  at  the  term  to  which  the  capias  shall  be 
returned  executed,  provided  he  appear  and  plead  to  issue,  and 
thereupon  the  recognizance  shall  be  respited. 


AuLD,  Agent  for  Dunlop  &  Co.  v.  Hepburn  &  Dundas. 

On  a  plea  of  tender,  &c.,  the  defendant  holds  the  affirmative,  and  has  a  right  to  open 
and  close  the  cause. 

Parol  evidence  will  not  be  received  to  explain  a  written  agreement,  until  it  is  first 
shown  that  the  expressions  of  the  agreement  are  equivocal. 

A  demurrer  in  one  cause  between  the  same  parties,  whereby  a  particular  fact  is  consi- 
dered in  law  as  admitted,  is  not  evidence  of  that  fact  in  another  cause  between  the 
same  parties. 

Debt  for  the  penally  of  an  agreement,  ^45,000.  The  defend- 
ants pleaded  a  tender  of  a  deed  of  assignment. 

The  Court  was  of  opinion,  nem.  con.  that  the  defendants  held 
the  affirmative  of  the  issue,  and  had  the  right  to  open  and  close 
the  cause. 

Mr.  Keith's  evidence  was  objected  to,  because  parol  evidence 
cannot  be  given  to  alter  the  written  agreement. 

Mr.  E.  J.  Lee  cited  Meres  v.  Anselm,  3  Wils.  275. 

The  Court  was  of  opinion,  nem.  con.  that  in  order  to  let  in 
parol  evidence  to  explain  the  agreement,  the  party  must  first  show 
that  there  are  equivocal  expressions  in  the  contract,  and  that  the 
evidence  is  to  explain  those  equivocal  expressions. 

3Ir.  C.  Lee,  for  the  plaintiff,  offered  the  record  of  the  case  of 
Hepburn  Sf  Dundas  v.  Auld,  decided  in  this  Court,  and  in  the 
Supreme  Court  upon  a  writ  of  error,  to  show  that  by  the  demur- 
rer in  that  case,  the  fact  is  admitted  that  the  tender  was  not  uncon- 
ditional. 

The  Court  refused  to  permit  the  record  to  be  read  for  that  pur- 
pose, or  to  prove  any  other  fact  admitted  by  that  demurrer. 

The  jury  could  not  agree  after  being  out  three  days. 
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Dade  v.  Young  &  Co. 

United  States  v.  Betty  Wright,  a  Slave. 
A  slave  in  Alexandria  may  be  tried  in  this  Conrt  for  larceny. 

Indictment  under  the  statute  for  stealing  goods.  Some  ques- 
tion arose  how  she  should  be  tried.  Under  the  law  of  Virginia, 
she  would  have  been  tried  by  five  justices  of  the  County  Court, 
without  a  jury.  Upon  consideration  of  a  former  precedent  in  this 
Court,  she  was  tried  by  a  jury  in  the  usual  form. 

Verdict,  guilty.     Judgment,  20  lashes,  1  cent  fine. 


United  States  v.  James  Snow. 

Upon  a  conviction  of  perjury,  the  Court  may  inflict  the  punishment  of  fine,  imprison- 
ment, and  pillory. 

Indictment  for  perjury  on  the  trial  of  Gallowy.  Verdict,  guilty. 
Sentenced  to  pay  a  fine  of  $100,  to  be  imprisoned  six  months, 
and  to  stand  one  hour  in  the  pillory. 


Smith  v.  Potts. 

The  Court  will  not  continue  a  cause  because  the  plaintiff  cannot  find  out  the  place  of 
residence  of  his  witness. 

Continuance  on  the  ground  that  the  plaintiff  could  not  find  out 
the  residence  of  his  witness  —  refused. 


Dade  v.  Young  &  Co. 

If  a  party  has  had  no  opportunity  to  cross-examine  a  witness  against  him  whose  depo- 
sition is  taken  under  the  Act  of  Congress,  the  Court  will  continue  the  cause. 

Continuance  granted  on  the  ground  that  the  defendant  had  no 
opportunity  to  cross-examine  the  witness  whose  deposition  was 
lakeii  under  the  Act  of  Congress. 
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Bastable  v.  Wilson's  Administrator. 

Stephen  Stevens  v.  Edward  Lloyd. 

In  assault  and  battery,  on  the  plea  of  not  (n^ilty,  the  plaintiff  is  not  bound  to  prove  that 

the  defendant  struck  or  assaulted  him  first. 
But  on  the  plea  of  son  assault  demesne,  the  defendant  must  prove  that  the  plaintiff 

assaulted  him  first. 

Assault  and  battery.  The  Court  instructed  the  jury  that  to 
support  the  issue  on  his  part,  on  the  plea  of  not  guilty,  the  plain- 
tiff was  not  bound  to  prove  that  the  defendant  struck  him  first  or 
made  the  first  assault ;  but  that  to  support  the  plea  of  son  assault 
demesne,  the  defendant  must  prove  that  the  plaintiff  made  the  first 
assaults 


Mayor  and  Commonalty  of  Alexandria  v.  Bowne  &  Co. 

If  in  an  action  of  debt  npon  a  bond  with  collateral  condition,  the  entry  of  the  pleadings 
be  "  covenants  performed,"  "joined,"  the  Court  will  send  the  cause  back  to  the  rules 
as  not  being  at  issue. 

Debt  on  auctioneer's  bond,  for  the  penalty  of  $10,000,  with  a 
profert.  On  the  back  of  the  declaration  is  an  indorsement  in  these 
words  :  "  The  plaintiff  assigns  for  breach  of  the  condition  of  the 
said  bond  in  the  declaration  mentioned,  this,  to  wit,  that  the  said 
M.  F.  Bowne,"  &c.,  "  have  failed  to  pay  to  a  certain  Thomas 
Patton,  the  administrator  of  S.  Wallace,  deceased,  £15.  9s.  8d.  due 
and  owing  from  them  as  vendue  masters  to  the  said  Thomas  Pat- 
ton,  as  administrator  as  aforesaid,  for  the  sales  at  vendue,  of  cer- 
tain goods,  wares,  &c.,  deposited  with  the  said  Bowne,  &c.,  in  the 
year  1795,  by  the  said  S.  Wallace,  deceased,  and  by  them  sold  at 
vendue  as  aforesaid."  "  Declaration  filed  April,  1802 — May,  rule 
plea —  June,  oyer  of  the  bond  and  covenants  performed,  joined.** 
The  plea  is  not  filed,  but  only  noted  on  the  minutes.  There  was 
no  replication. 

The  Court  sent  the  cause  back  to  the  rules  after  striking  out 
the  entry  of  issue  joined. 

Kilty,  C.  J.,  absent. 


Bastable  v.  Wilson's  Administrator. 

After  not  guilty  and  issue,  to  an  action  of  debt  npon  a  judgment  in  Yii^nia,  suggest- 
ing a  devastavit ;  the  Court  will  not  suffer  the  defendant  to  plead  ntU  tiel  record,  with- 
out showing  sufficient  cause  whv  it  was  not  pleaded  before. 

Nil  dd)et  is  no  plea  to  an  action  of  debt  on  a  judgment  of  another  State. 

Debt  upon  a  judgment  of  the  Dumfries  District  Court  suggest- 
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ing  a  devastavit;  plea,  not  guilty  and  issue.  Defendant  moves 
now,  when  the  cause  is  called  for  trial,  to  put  in  the  plea  of  nul 
iiel  record,  without  showing  why  he  had  not  pleaded  it  before,  or 
that  it  was  now  necessary  for  the  justice  of  the  cause. 

Motion  overruled  by  the  Court. 

The  defendant  then  ofiered  the  plea  of  nil  debet  —  refused  with- 
out argument.     Judgment  confessed  saving  equity. 


United  States  v.  Ellis. 

If  a  statute  prescribes  a  particular  mode  of  enforcing  payment  of  a  penalty,  it  must  be 
pursued,  and  indictment  will  not  lie. 

Indictment  for  gaming.  Verdict,  guilty.  Motion  in  arrest  of 
judgment,  that  the  Act  of  Assembly  of  Virginia,  which  gives  the 
penalty,  provides  that  it  shall  be  recovered  before  a  single  magis- 
trate in  the  same  manner  as  small  debts.  It  contains  no  prohibit- 
ory words,  but  says  only,  if  any  one  shall  play,  he  shall  pay  the 
penally  of  twenty  dollars —  and  does  not  say  that  the  penalty  may 
be  recovered  by  indictment. 

Mr.  Mason,  for  United  States,  cited  the  following  authorities :  — 
Rev.  Code,  p.  112,  §  24,  25,  26,  which  speaks  of  indictments  for 
misdemeanors.  §  28.  The  Court  may  order  the  clerk  to  issue 
summons,  or  other  process.  §  37.  Where  the  penalty  does  not 
exceed  twenty  dollars,  it  may  be  sued  for  by  petition,  as  in  the 
case  of  other  small  debts.  Page  106,  <§.  1.  Grand  jury  in  District 
Court  to  present  all  misdemeanors.  ^  2.  The  like  in  County 
Courts.  Page  107,  §  5,  the  same  as  §  2.  §  6.  Where  the  penalty 
in  the  District  Court  does  not  exceed  twenty  dollars,  the  court 
may  hear  without  indictment ;  so  in  County  Courts  where  it  does 
not  exceed  five  dollars.  By  the  Rev.  Code,  183,  184,  185,  <§>  13, 
the  act  is  to  be  given  in  charge  to  the  grand  jury.  Act  of  1797, 
eh.  2,  §  7  and  8. 

Mr.  Sivann,  for  the  defendant,  cited  the  Gaming  Act,  Revised 
Code,  p.  185,  which  prescribes  a  specific  mode  of  recovering  the 
penalty,  and  contains  no  prohibitory  clause.  2  Hale,  P.  C.  171 ; 
Slubbs,  Cr.  Circuit  Comp.  95  ;  United  States  v.  Jesse  Simms,  at 
Supreme  Court  of  the  United  States,  February,  1803 ;  1  Cranch, 
252;  2  Burr.  803. 

The  Court  arrested  the  judgment  on  the  authority  of  Simms^s 
case,  in  the  Supreme  Court,  February  term,  1803. 

Kilty,  C.  J.,  contra,  thinking  these  cases  differed  from  that. 
11* 
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Evans  v.   Blakeney. 

If  it  be  agreed  that  the  plaintifTs  work  shall  be  measured  and  valued  agreeably  to  the 
customary  mode  in  Alexandria,  and  if  it  has  been  so  measured  and  valued,  and  such 
measurement  and  valuation  be  reduced  to  writing,  the  defendant  cannot  give  parol 
testimony  to  prove  that  the  plaintiflPs  work  was  not  worth  bo  much  as  was  certified 
by  the  report  of  those  who  measured  and  valued  it. 

If  the  measurement  and  valuation  of  work  be  reduced  to  writing,  parol  evidence  of  tho 
contents  of  that  writing  cannot  be  given,  unless  the  writing  be  lost  or  destroyed  or 
not  in  the  power  of  the  party. 

If  the  plaintiff  contract  to  do  work  on  certain  terms,  and  it  be  done  by  plaintiff  and 
another,  the  plaintiff  may  recover  for  the  whole  in  his  own  name. 

Assumpsit,  on  a  written  agreement,  by  which  the  plaintiff  and 
defendant,  one  being  a  bricklayer  and  the  other  a  carpenter,  and 
each  being  about  building  a  house  for  himself,  agreed  to  do  the 
work  in  his  trade  to  the  other's  house  :  "  Each  work  and  materials 
to  be  measured  and  valued  agreeable  to  the  customary  mode  in 
Alexandria,  and  whatever  balance  there  may  be  on  either  side,  at 
any  time  they  choose  to  have  the  work  and  materials  valued,  is  to 
be  paid  in  cash  on  demand.    (Signed)  Abel  Blakeney,  Jno.  Evans. 

The  defendant  offered  to  prove,  by  parol  testimony,  that  the 
work  done  by  the  plaintiff  was  not  worth  so  much  as  the  valuers 
had  alleged.  The  plaintiff  objected,  that  if  he  proved  that  the 
work  and  materials  were  measured  and  valued  agreeably  to  the 
customary  mode  in  Alexandria,  and  that  according  to  such  meas- 
urement and  valuation,  such  a  balance  was  due,  it  is  conclusive ; 
and  the  Court  were  of  that  opinion,  and  refused  to  receive  such 
evidence. 

It  appeared,  from  the  testimony  of  the  witness,  that  the  valuers 
had  reduced  the  result  of  their  valuation  to  writing  and  delivered 
it  to  the  parlies. 

The  Court  decided  that  parol  testimony  could  not  be  admitted 
of  the  contents  of  that  paper,  without  showing  it  to  be  lost,  &c. 

The  plaintiff  produced  and  offered  in  evidence  a  writing  signed 
by  one  Bishop,  and  McLane,  the  witness,  in  which  they  state  that, 
having  been  called  upon  by  Evans  and  Burford,  to  measure  and 
value,  &c.,  they  find  a  balance  of  X54.  IO5.  Id.  due  from  Blakeney 
to  Evans  and  Burford. 

The  defendant  objected,  that  this  does  not  appear  to  be  an 
award  between  the  same  parties.  But  the  Court  overruled  the 
objection,  and  permitted  it  to  be  read  in  evidence. 

Verdict  and  judgment  for  the  plaintiff.  Affirmed  upon  error,  in 
Supreme  Court  of  the  United  States,  February,  1804.  2  Cranch, 
185. 
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McNeil  v.  Cannon. 

The  Court  will  permit  a  defendant  to  come  in  and  confess  judgment  for  the  whole 
damages  laid  in  the  writ,  although  no  declaration  be  filed. 

Motion  by  the  defendant  to  appear  and  confess  judgment. 

Mr.  Simms,  for  the  plaintiff,  contra. 

Here  is  no  declaration ;  and  if  no  declaration,  then  no  action  ; 
and  if  no  action,  then  no  judgment  can  be  given.  3  BI.  Com. 
290 ;  Rev.  Code,  85,  §  33,  §  88. 

Mr.  Young's,  for  the  defendant,  cited  Laws  of  the  United  States, 
March  2, 1793,  $  7,  [1  Stat,  at  Large,  335,]  power  of  the  Court  to 
make  rules  of  practice.  Confession  of  judgment  waives  all  error, 
even  the  want  of  a  declaration.  Judgment  may  be  confessed  to 
the  amount  of  the  damages  in  the  writ.  The  plaintiff  cannot  lay 
more  damages  in  his  declaration  than  in  the  writ.  A  confession 
of  judgment  on  the  writ  is  a  confession  of  judgment  for  every 
thing  which  the  plaintiff  can  possibly  demand  in  this  action.  The 
Act  of  Assembly  requires  that  the  cause  of  action  shall  be  indorsed 
on  the  writ.  The  declaration  is  for  the  benefit  of  the  defendant, 
to  give  him  notice  of  the  nature  of  the  demand.  The  defendant 
is  not  bound  to  require  it.  The  Act  of  Congress,  [1  Stat,  at 
Large,  266,]  requiring  the  creditor  to  pay  for  the  food  of  his 
debtor,  imprisoned  at  his  suit,  applies  only  to  debtors  confined  on 
execution,  and  not  on  mesne  process. 

Mr.  Simms,  in  reply.  The  plaintiff  may  recover  more  than  the 
damages  laid  in  the  writ,  if  the  defendant  does  not  pray  oyer  of 
the  writ,  and  plead  the  variance. 

The  Court  permitted  the  defendant  to  be  brought  in  and  con- 
fess judgment  for  the  amount  of  the  damages  laid  in  the  writ. 

Marshall,  J.,  absent. 


United  States  v.  Smith. 

If  a  juror  be  fined,  and  at  the  same  term  come  in  and  offer  a  sufficient  excuse,  and  the 
Court  thereupon  order  the  fine  to  be  struck  out,  but  the  clerk  neglect  to  enter  such 
order,  the  Court  will  at  the  next  term,  on  proper  affidavits  of  the  fact,  order  the  fine 
to  be  struck  out. 

Smith  had  been  summoned  as  a  petit  juror,  at  June  term,  1802, 
and  failing  to  attend,  was  fined  eight  dollars.  At  the  same  terra 
he  came  in,  and  offering  a  sufficient  excuse,  his  fine  was  ordered 
to  be  struck  out ;   but  the  clerk  omitted  to  enter  it,  by  mistake. 
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These  facts  appearing  now  by  affidavit,  the  Court  at  this  term, 
June,  1803,  ordered  the  fine  to  be  struck  out. 
Same  order  in  the  case  of  Josiah  Faxon. 
Marshall,  J.,  absent. 


Brooke  v.  Peyton. 

A  new  trial  will  not  be  granted  on  affidavit  that  the  plaintiff  has  since  discovered  testi- 
mony to  discredit  a  witness  who  was  examined  at  the  trial,  if  that  witness  bo  not 
the  only  witness  to  the  point  on  which  he  testified. 

Motion  for  new  trial  on  the  ground,  that  since  the  trial  the 
defendant  had  discovered  evidence,  before  unknown  to  him,  lend- 
ing to  discredit  Violet,  the  principal  witness  against  the  defendant. 

New  trial  refused.  The  only  doubt  was  whether  the  discovery 
of  evidence  tending  to  discredit  a  witness  who  testified  to  circum- 
stances only  tending  to  prove  the  making  and  publishing  the 
libel,  was  sufficient  ground  for  a  new  trial ;  the  witness  not  being 
the  only  witness  to  that  point. 

Marshall,  J.,  absent. 


Wilson  v.  Stewart  et  al. 

In  a  chancery  attachment  against  a  British  bankrupt,  the  Court  will  permit  the  as- 
signees of  such  bankrupt,  on  giving  security  and  producing  a  copy  of  the  proceed- 
ings of  the  commissioners  certified  by  a  notary-public,  at  Liverpool,  in  England, 
who  is  certified  to  be  such  by  the  American  consul  at  Liverpool,  to  be  made  parties 
to  defend  the  suit,  and  to  release  the  attached  effects. 

Attachment  in  chancery.    Security  given,  attachment  dissolved. 

Mr.  C.  Lee  moved  that  the  assignees  of  Stewart,  under  a  com- 
mission of  bankruptcy  taken  out  in  England,  might  be  admitted 
as  defendants.  And  to  show  that  they  were  the  assignees,  he 
offered  a  copy  of  the  proceedings  of  the  commissioners,  certified 
by  a  notary-public  at  Liverpool,  and  a  certificate  of  the  American 
consul  at  Liverpool,  that  the  notary  was  a  notary-public  duly 
commissioned,  &c.     Act  of  Assembly,  Rev.  Code,  168. 

Mr.  Taylor  objected  that  this  copy  is  not  within  the  Act  of  As- 
sembly, and  there  is  no  law  authorizing  such  copy  to  be  admitted 
as  evidence. 

Objection  overruled,  and  the  assignees  made  defendants. 

Mr.  C.  Lee  moved  that  Stewart  might  be  admitted  to  answer 
by  his  attorney  in  fact. 

The  Court  did  not  refuse  to  suffer  the  answer  by  attorney  to 
be  filed. 
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Porter  v.  Marsteller. 

On  motion  to  set  aside  an  office  judgment  npon  an  injunction  bond,  the  Court  will  not 
suffer  the  defendant  to  plead  that  the  obligee  was  dead  at  the  time  of  the  execution 
of  the  bond. 

Motion  to  set  aside  office  judgment,  and  file  certain  pleas,  in 
an  action  of  debt  for  the  penally  of  an  injunction  bond. 

All  the  pleas  were  admitted  except  the  second,  which  was  that 
the  obligee  was  dead  before  the  execution  of  the  bond,  and  so  the 
bond  void.  This  plea  was  refused,  on  the  ground  that  the  obligor 
had  received  the  full  benefit  of  his  injunction  upon  the  bond,  and 
ought  not  now  to  be  permitted,  ex  gralid,  to  avoid  it  by  such  a 
plea. 


CIRCUIT   COURT   OF  THE  UNITED   STATES. 


JULY  TERM,  1803,  AT  WASHINGTON. 


Three  of  the  clerks  in  the  public  offices,  being  summoned  as 
petit  jurymen,  were  excused  on  that  ground,  on  affidavit. 


United  States  v.  Andrew  Scholfield. 

An  attachment  of  contempt,  for  not  attending  as  a  witness,  must  not  be  served  in  the 
court-house.  If  the  witness  arrives  before  service  of  the  attachment,  and  makes  a 
reasonable  excuse,  the  Court  will  countermand  the  attachment  on  payment  of  the 
costs  of  issuing  it. 

Attachment  for  not  attending  yesterday  as  a  witness.  He 
attended  this  day  before  the  attachment  was  served.  The  deputy 
marshal  (Pratt)  had  called  the  witness  out  of  the  room  in  which 
the  Court  sat,  into  the  corridor  or  vestibule  adjoining,  and 
which  was  the  common  entry  into  the  court-room,  and  there 
served  the  allachment.  Upon  the  witness  being  called  upon  to 
answer  on  oaih  to  the  attachment,  and  giving  a  reasonable  excuse, 
he  was  discharged  on  payment  of  costs. 

Afterwards,  the  same  day,  Mr.  Woodward,  for  the  witness, 
moved  that  he  might  be  relieved  from  the  payment  of  the  mar- 
shal's costs  of  service  of  the  attachment  ;  and  the  above  facts  ap- 
pearing on  oath  of  the  witness  himself  and  admitted  by  the  deputy 
marshal,  the  Court  ordered  the  return  of  the  attachment  to  be 
quashed,  and  the  attachment  to  be  entered  countermanded,  on 
payment  of  the  cost  of  issuing  the  attachment. 

Marshall,  J.,  doubting  whether  the  presence  of  the  Court  was 
lobe  considered  as  extending  beyond  the  room  itself  in  which  the 
Court  sits. 
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ShERRARB    V.    PONSONBY,  ) 

Johnson  v.  Ponsonby,      j      '      •   ^P  • 

An  execution  upon  an  exemplification  from  Maryland,  against  a  person  not  resident, 
nor  baring  property  within  the  district  of  Columbia,  will  be  quashed  on  motion. 

Motion,  by  Mr.  Gantt,  for  the  defendant,  to  quash  these  execu- 
tions, upon  the  defendant's  affidavit,  that  he  is  not  and  never  was 
a  resident  of  the  District  of  Columbia,  but  now  resides  and  for 
many  years  past  has  resided  at  Bladensburg,  in  the  State  of  Mary- 
land ;  that  he  has  not  and  never  had  any  property,  real  or  per- 
sonal, in  the  District  of  Columbia. 

The  executions  had  issued  upon  exemplifications  of  judgments 
from  Maryland,  according  to  the  13th  section  of  the  Act  concern- 
ing the  District  of  Columbia,  27lh  of  February,  1801.  [2  Stat,  at 
Large,  107.] 

The  Court,  nem.  con.^  quashed  the  executions. 


Farrell  v.  Knapp. 

The  plaintiflPs  own  oath  is  not  evidence  in  any  case,  unless  made  within  one  year 

from  the  date  of  the  articles  charged. 
Upon  general  indebitatus  assumpsit  for  two  hundred  dollars,  for  work  and  labor,  there 

must  be  evidence  of  an  express  promise  to  pay  a  certain  sum. 
A  special  agreement  to  do  the  work,  at  certain  prices,  cannot  be  given  in  evidence,  on 

a  general  indebitatus  assumpsit. 

Mr.  Woodward  having,  as  he  supposed,  proved  all  the  plaintifTs 
account  for  work  and  labor,  except  a  sum  of  £2. 2s.  6d.  for  work 
done  by  the  plaintiff  himself,  moved  the  Court  to  instruct  the  jury 
that  the  plaintiflPs  own  oath  should  be  taken  as  evidence  of  the 
sum  of  £3.  35.  6d.  The  oath  was  made  this  day.  The  account  did 
not  state  when  the  work  was  done,  but  the  cauSe  has  been  de- 
pending in  court  more  than  a  year.  The  whole  account  amount- 
ed to  £94. 

The  Court  refused  to  give  the  instruction. 

Mr.  Mason  then  moved  the  Court  to  instruct  the  jury  that  the 
evidence  which  tended  to  prove  that  a  special  agreement  had  been 
made  as  to  the  prices,  did  not  support  the  general  count  o{ indebi- 
tatus assumpsit,  for  work  and  materials. 

The  testimony  was,  that  it  had  been  agreed  between  the  plain- 
tiflf  and  defendant  that  the  price  of  laying  the  bricks  should  be 
twenty-one  shillings  a  thousand,  and  the  arches  at  a  certain  price. 

The  Court  were  of  opinion,  that  upon  this  count  for  two  hun- 
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dred  dollars  for  work  and  labor,  the  plaintiff  must  prove  an  ex- 
press assumpsit  for  a  certain  sum ;  and  that  there  being  no  count 
on  the  special  agreement,  it  cannot  be  given  in  evidence  in  this 
action. 

4 

United  States  v.  Kaldenbach. 
The  corporation  of  Georgetown  had  no  power,  in  1803,  to  grant  retailing  licenses. 

Indictment  for  retailing  spirituous  liquors  without  license. 

The  defendant  justified  under  a  license  from  the  corporation  of 
Georgetown. 

Mr.  Morsell,  for  the  defendant,  contended  that  the  corporation 
of  Georgetown  have  either  an  exclusive  or  a  concurrent  right  to 
license  retailers  and  ordinary  keepers,  under  the  Act  of  Maryland, 
of  1799,  c.  85,  §  2. 

Mr.  Mason,  contra.  The  general  law  was  that  the  county 
courts  should  grant  licenses.  The  corporation  of  Georgetown 
made  several  attempts,  and  at  last,  by  the  Act  of  November,  1799, 
c.  85,  obtained  the  power  to  grant  licenses ;  but  the  power  was 
given  to  the  "  Mayor's  Court  of  the  Corporation,"  which  was 
abolished  by  the  Act  of  27th  February,  1801,  §  16,  and  that  court 
was  to  collect  one  tax  for  the  Stale  of  Maryland,  and  another,  not 
exceeding  five  dollars,  for  the  corporation.  After  the  District  was 
separated  from  the  State  of  Maryland,  the  tax  for  that  State  be- 
came improper,  and  the  Act  of  1799  could  not  be  executed.  The 
Act  of  Congress,  May  3d,  1802,  §  9,  [2  Stat,  at  Large,  195,] 
directs  that  all  such  licenses  shall  be  granted  by  the  Circuit  Court 
of  the  District  of  Columbia,  and  the  tax  shall  be  applied  to  the 
benefit  of  the  county  of  Washington ;  and  thereby  repealed  so 
much  of  the  Act  of  Maryland,  of  1799,  as  gave  the  power  to  the 
corporation  of  Georgetown. 

By  the  Court,  (nem.  con.)  The  fine  must  not  be  imposed. 
The  Act  of  Congress  of  3d  May,  1802,  cannot  be  carried  into  effect 
so  as  to  collect  the  taxes,  but  by  the  intervention  of  this  Court. 
By  that  act  the  power  of  licensing  is  exclusively  vested  in  this 
Court. 


United  States  v.  Barton. 

Manumitted  slaves  arc  good  witnesses  for  or  against  a  free  mtilatto  in  Washington 

county. 

Indictment  for  stealing  a  handkerchief.     Upon  the  prisoner 
being  brought  to  the  bar,  he  appeared  to  be  a  mulatto. 
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Two  black  witnesses,  manumilted,  were  produced  by  the  United 
States.  Objection  overruled  and  witnesses  admitted,  after  reading 
Ihe  Acts  of  Assennbly  of  Maryland,  1717,  c.  13,  and  1796,  c.  77. 

Barton  was  indicted  as  a  freeman. 


General  Rule. 

The  Rule  respecting'  taking'  up  postponed  cases  is  this  : 

The  Court  go  over,  in  the  morning  of  each  day,  the  causes 
assigned  for  trial  on  that  day,  and  call  the  witnesses.  If  the  wit- 
nesses summoned  do  not  attend  when  called,  the  counsel  may 
order  attachments. 

The  Court  then  return  to  the  causes  which  have  not  yet  been 
called  for  trial,  and  if  the  parties  are  not  ready  for  trial,  the  cause 
called  may  be  postponed  by  consent  of  the  parties  ;  or  if  an  at- 
tachment for  a  witness  has  duly  issued,  and  proper  steps  have 
been  taken  by  the  party,  and  the  attachment  be  not  returned,  or 
returned  non  est,  it  may  be  postponed  at  the  intermediate  cost  of 
the  party. 

If  all  the  causes  of  the  day  have  been  called  for  trial,  and  the 
Court  have  time,  they  will  take  up  any  postponed  cause  in  which 
both  parties  are  ready,  if  a  prior  postponed  cause  is  not  ready,  by 
consent  of  both  parties,  to  be  tried  ;  in  which  case  the  first  post- 
poned cause  in  which  the  parties  offer  ready,  shall  be  first  tried. 
No  cause  postponed  shall  be  tried  without  consent,  until  the  last 
day  set  for  trial  of  causes  upon  the  docket. 


Shannon  v.  Fox. 

The  handwriting  of  a  party  cannot  be  proved  by  a  comparison  with  the  handwriting 
of  his  power  of  attorney  filed  in  the  cause,  there  being  no  proof  of  the  latter. 

Mr.  Woodward,  for  the  plaintiff,  offered  to  prove  the  handwrit- 
ing of  Fox,  by  comparing  it  with  his  signature  to  the  power  of 
attorney  filed  in  this  cause,  considering  it  as  a  matter  of  record. 

The  Court,  {Tiem.  con.),  refused  to  allow  it,  on  the  ground  that 
no  proof  was  given  of  the  signature  of  the  power  of  attorney. 

Note.  —  Marshall,  J.,  was  absent  all  this  term,  after  Tuesday, 
2d  of  August,  and  resigned  before  the  next  term. 

VOL.    I.  12 
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Bank  of  Columbia  v.   G.   Scott's  Administrator. 

The  Court  will  not  suffer  the  general  issue  to  be  struck  out  to  give  the  defendant 
leave  to  plead  in  abatement. 

On  the  dny  set  for  trial  of  this  cause,  Mr.  Caldivell  moved  for 
leave  to  strike  out  the  general  issue,  and  file  a  general  demurrer, 
on  the  ground  that  he  is  named  in  the  writ  and  deelaralion,  ad- 
ministrator generally,  whereas  he  is  administrator  with  the  will 
annexed.     Non  allocat. 

Marshall,  J.,  absent. 


Morgan  v.  Voss. 

The  Court  will  not  continue  the  cause  because  a  commission  to  examine  a  witness  is 
not  returned,  unless  the  materiality  of  the  witness  be  sho^vn  by  affidavit. 

Commission  to  Virginia,  issued  March,  1802.  New  commis- 
sion ordered  July,  1802.  Issued  September,  1802.  Interroga- 
tories filed  December,  1802. 

Motion  by  Mr.  P.  B.  Key,  for  the  defendant,  to  continue  the 
cause  for  want  of  a  return  of  the  commission.  No  affidavit  of  the 
materiality  of  the  witness.     Refused. 


Ingle  v.  Collard. 

In  an  action  against  A,  who  was  surety  for  money  advanced  to  B,  the  acknowledg- 
ments of  B,  as  to  receipts  of  money  may  be  given  in  evidence  to  charge  A. 

Collard  covenants  that  Ambrose  White  shall  repay  to  Ingle 
money  which  Ingle  might  advance  over  and  above  what  White 
might  be  entitled  to  for  building  a  house  for  Ingle. 

Mr.  P.  B.  Key,  for  the  plaintiff,  offered  to  prove  White's  ac- 
knowledgment of  the  receipt  of  certain  moneys  and  materials  on 
account  of  the  building. 

Mr.  Mason,  for  the  defendant,  objected  to  giving  White's  ad- 
missions in  evidence.  A  judgment  against  White  would  not  be 
evidence  to  charge  Collard.  A  judgment  against  a  sheriff  shall 
not  bind  his  sureties  ;  so  on  an  administration  bond,  the  sureties 
are  not  bound  by  plea  of  the  administrator,  but  may  show  a  plene 
administravit.  Ingle,  if  he  chose  to  risk  it,  might  examine  White 
himself  as  a  witness.     Collard  could  not  object. 
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The  Court  suffered  the  plaintiff  to  give  evidence  of  the  ac- 
knowledgnnent  of  White,  as  to  the  receipt  of  all  such  moneys  and 
all  such  payments  for  labor  and  materials  as  came  within  the  co- 
venant. 

Marshall,  J.,  absent. 


JossE   V.    SnULTZ. 

If  the  landlord  take  a  single  bill  of  a  third  person  for  the  amount  of  rent  due  from  his 
tenant,  and  give  time  of  payment  to  the  third  person  until  he  fail,  this  is  good  evi- 
dence to  support  the  plea  of  no  rent-arrear. 

Replevin.  Avowry,  for  sixty  dollars,  for  six  months'  rent  due 
on  a  demise,  not  under  seal.  Shultz  called  on  Josse  for  the  rent, 
and  threatened  distress.  Josse  could  not  raise  the  money,  and 
for  the  express  purpose  of  raising  the  money  to  pay  the  rent  he 
offered  to  sell  a  billiard-table  to  Hankart  for  sixty  dollars.  Han- 
kart  agreed  to  take  it,  but  not  having  the  money  offered  his  note 
to  Josse,  payable  at  thirty  days.  Josse  agreed,  provided  Shultz 
would  take  the  note.  Shultz  agreed,  and  Josse  made  a  bill  of 
sale  to  Hankart,  who  took  the  table  to  his  own  house.  Hankart 
gave  a  single  bill  to  Josse,  for  sixty  dollars,  payable  at  thirty 
days,  due  January  4-7,  1802.  On  the  note's  becoming  payable, 
Shultz  called  on  Hankart,  who  could  not  pay,  and  notice  of  non- 
payment was  given  to  Josse  afterwards,  to  wit,  on  the  9lh  of 
January.  Shuhz  agreed  to  give  further  time  on  Hankart's  giving 
to  Shultz  a  bill  of  sale  of  the  billiard-table;  this  was  given,  and 
was  absolute  in  form.  Shultz  was,  by  a  verbal  agreement  made 
at  the  time  of  executing  the  bill  of  sale,  to  be  at  liberty  to  sell  the 
table  when  he  pleased,  or  to  take  it  away.  About  the  1st  of  Feb- 
ruary Shultz  called  on  Hankart,  and  requested  him  to  go  with  him 
to  Loring,  the  auctioneer,  and  request  him  to  sell  it  at  auction  in 
two  or  three  days.  He  did  so.  Before  the  sale  Shultz  came  back 
and  countermanded  the  sale,  and  informed  Hankart  he  had  or 
was  about  distraining  for  the  rent.  In  a  few  days  after  the  bil- 
liard-table was  seized  for  rent  due  from  Hankart. 

The  plea  was,  no  rent  arrear,  and  issue.  The  question  was 
whether  these  facts  are  evidence  lending  to  support  the  issue  on 
the  part  of  the  defendant. 

Kilty,  C.  J.,  delivered  the  opinion  of  the  Court.  The  accept- 
ance of  the  note  alone  is  not  a  discharge  of  the  rent,  unless  it  ap- 
pears that  the  note  is  paid. 

But  if  the  jury  should  be  of  opinion,  from  the  evidence,  that 
the  note  was  held  up  by  Shultz,  and  credit  given  on  it  to  Hankart, 
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either  by  taking  an  additional  security  on  it,  or  from  any  otiier 
cause,  or  that  by  any  negligence  of  Shultz,  Josse  has  lost  the  sum 
intended  to  be  secured  by  the  note,  these  facts  are  competent  evi- 
dence to  the  jury  to  shovv  that  there  was  no  rent  due  to  Shultz, 
and  that  his  avowry  for  such  rent  is  not  supported. 
Marshall,  J.,  absent. 


Rogers  v.  Fenwick. 

In  order  to  make  the  plaintifTs  own  oath  evidence  in  support  of  an  account  where  the 
dealings  do  not  exceed  £10  in  one  year,  the  affidavit  must  aver  that  no  security 
has  been  given  for  the  debt,  and  must  pursue  exactly  the  form  prescribed  in  the 
Act  of  Assembly  of  Marj'land. 

Assumpsit,  on  a  physician's  account,  amounting  to  twenty-five 
dollars,  all  in  one  year. 

The  account  itself  sworn  to  by  the  plaintiff,  within  the  year, 
was  offered  in  evidence  by  the  plaintiff.  The  probate  was  in  these 
words  :  —  "  Personally  appeared  William  Rogers,  and  made  oath 
on  the  holy  Evangels  of  Almighty  God,  that  the  above  account  is 
just  and  true,  and  that  he  hath  received  no  part  or  parcel  of  the 
same." 

The  Court  refused  to  admit  the  account  as  evidence,  because 
the  certificate  of  probate  did  not  follow  the  words  of  the  Acts  of 
Assembly  of  1729,  ch.  20,  §  9,  and  1785,  ch.  46. 

Cranch,  J.,  considered  the  word  "security"  material,  and  that 
it  meant,  as  in  the  gaming  act,  a  note  or  other  instrument  by 
which  the  debt  could  be  proved. 

Kilty,  C.  J.,  doubting.     Marshall,  J.,  absent. 

The  declaration  was  "  for  sundry  matters  properly  chargeable 
in  account,  as  by  an  account  thereof  herewith  in  court  produced 
and  filed."  The  account  was  headed,  "  Mrs.  Anne  Fenwick." 
The  defendant's  counsel  objected  to  the  account  going  in  evidence 
to  the  jury,  because  it  did  not  appear  to  be  an  account  against  the 
defendant,  whose  name  is  Mary  Anne  Fenwick,  and  not  Anne 
Fenwick. 

But  the  Court  overruled  the  objection  —  the  account  being  by 
reference  made  a  part  of  the  declaration. 

The  defendant  proved  by  Doctor  Gault  that  he  was  employed 
by  Mrs.  Fenwick,  as  the  family  physician,  at  a  certain  sum  per 
annum,  and  that  if  he  had  been  informed  he  should  have  consi- 
dered himself  bound  to  attend  them.  Voss  had  employed  Rogers 
(having  had  no  understanding  with  Mrs.  Fenwick  on  the  subject) 
to  attend  Mrs.  Fenwick's  negroes  whom  he  had  hired  of  her. 
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The  Court  instructed  the  jury  that  if  they  should  be  of  opinion 
that  it  was  the  general  custom  of  the  country,  in  the  hiring  of 
negroes,  that  the  owner  should  pay  for  medicine  and  medical 
attendance,  and  that  the  defendant  did  not  inform  Voss  that  she 
had  a  family  physician  who  was  bound  to  attend  to  all  her  slaves, 
it  was  lawful  for  Voss  to  employ  the  plaintiff  on  the  defendant's 
account,  to  administer  the  necessary  and  proper  medicine  to  such 
of  the  slaves  as  might  require  it. 


Dawes  &  Baker  v.  Corcoran. 
Leading  questions  may  be  asked  in  cross-examining  a  witness. 

Assumpsit.  Mr.  Mason,  for  the  defendant,  in  cross-examining 
the  plaintiffs'  witness,  asked  whether  there  was  not  an  agreement 
that,  &c.  (stating  certain  terms.) 

Mr.  Key,  for  the  plaintiff,  objected  on  the  ground  of  its  being  a 
leading  question. 

The  objection  was  overruled,  and  the  question  permitted  to  be 
asked. 

Mr.  Key  took  a  bill  of  exceptions.  But  no  writ  of  error  was 
issued.     See  Peake's  L.  E.  135. 


Green  &  English  v.  Fry. 

Indebitatus  assumpsit  lies  upon  the  judgment  of  a  justice  of  the  peace. 

Assumpsit  for  the  amount  of  two  judgments  given  by  a  justice 
of  the  peace  in  May,  1801. 

Mr.  A.  B.  Woodward  offered  the  warrants  and  judgments  in 
evidence. 

Mr.  Baker,  for  the  defendant,  objected  that  the  action  ought  to 
be  debt ;  and  that  the  judgments  are  not  evidence  in  assumpsit. 

Mr.  Woodward,  in  reply.  The  judgments  are  not  matter  of 
record,  and  are  good  consideration  for  assumpsit. 

At  December  term,  1803,  judgment  was  rendered  for  the  plain- 
tiff. Kilty,  C.  J.,  doubting.  Fitzhugh,  J.,  contra.  Cranch,  J., 
clearly  for  the  plaintiff. 

12* 
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Krouse  &  Gloyd  v.  Deblois. 

The  plaintiff  cannot  recover  upon  a  general  indebitatus  assumpsit,  if  a  special  agree- 
ment be  proved. 

General  indebitatus  assumpsit  and  quantum  valebat  for  418 
pounds  of  beef  sold  and  delivered. 

The  defendant  offered  to  prove  a  special  agreement  between  the 
plaintiffs  and  defendant,  on  which  the  beef  was  delivered. 

Mr.  Mason,  for  the  plaintiffs,  moved  the  Court  to  instruct  the 
jury,  that  he  was  entitled  to  recover  for  the  beef  delivered, 
although  a  special  agreement  should  be  proved. 

But  the  Court,  (Marshall,  J.,  absent,)  refused  to  give  the 
instruction.  The  authorities  cited,  were :  Esp.  N.  P.  130,  138, 
140  ;  Rolleston  v.  Hibbert,  3  T.  R.  412 ;  Gates  v.  Knight,  3  T.  R. 
444;  Cutler  v.  Poivell,  6  T.  R.  320;  Payne  v.  Bacom,  Doug. 
651 ;  Robinson  v.  Bland,  2  Burr.  1098 ;  Precedents  of  Declara- 
tions, (Boston,  June,  1802,)  p.  18  and  19. 

Mr.  Mason  prayed  leave  to  amend,  which  was  granted,  on  pay- 
ment of  costs  and  a  continuance. 


Holmead  v.  Fox. 

The  original  by-laws  of  Georgetown  need  not  be  made  under  the  seal  of  the  corpora- 
tion. 

A  constable,  appointed  by  this  Court,  and  residing  in  Georgetown,  is  "  a  constable  of 
the  town  of  Georgetown  and  precincts,"  within  the  meaning  of  the  by-law  concern- 
ing hogs. 

Trover  for  hogs.  The  defendant  justifies  under  a  by-law  of 
Georgetown,  authorizing  any  person  to  take  up  hogs  going  at 
large,  &c. 

Mr.  Woodward,  for  the  plaintiff,  objected  to  the  copy  of  the 
by-law  offered  in  evidence,  because  the  original  by-law  did  not 
appear  to  have  been  made  under  the  seal  of  the  corporation, 
although  the  copy  produced  was  attested  by  the  clerk  of  the  cor- 
poration, as  a  true  copy  under  the  seal  of  the  corporation,  and 
also  by  the  mayor,  Avho  has  also  annexed  the  corporate  seal  to  his 
certificate. 

The  Court  overruled  the  objection  ;  and  a  bill  of  exceptions 
was  taken  by  the  plaintiff. 

Mr.  Woodward,  then  objected,  that  the  defendant  was  not  "a 
constable  of  the  town  of  Georgetown  and  precincts,"  within  the 
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meaning  of  the  by-law,  having  been  appointed  as  a  county  con- 
stable by  this  Court. 

But  the  Court  overruled  this  objection,  also. 

Verdict  for  the  defendant. 


FoxALL  V.  Levi,  special  Bail  of  Stewart. 

A  bankrupt,  surrendered  by  his  bail,  during  the  time  allowed  for  his  examination,  will 
not  be  committed  in  execution. 

August  6lh,  1803.  Stewart  was  surrendered  in  discharge  of 
his  bail ;  and  being  prayed  in  commitment,  produced  a  summons 
from  commissioners  of  bankruptcy  in  Baltimore,  dated  August 
4th,  1803,  to  appear,  &c.,  on  the  5lh  of  August,  and  the  25lh  of 
August,  1803,  and  the  15lh  of  September  next. 

Upon  which  the  Court  refused  to  commit  him  in  execution. 

The  summons  was  simply  signed  by  the  commissioners,  stating 
themselves  as  such.  There  was  also  a  certificate  that  he  did 
attend  yesterday  at  Baltimore  agreeably  to  his  summons.  See  the 
bankrupt  law  of  the  4th  of  April,  1800,  §  22,  which  declares  that 
the  bankrupt  shall  be  free  from  arrest;  and  on  producing  the 
summons  or  notice  under  the  hands  of  commissioners,  shall  be 
discharged,  if  arrested. 


Offutt  v.  Parrott. 
Security  for  costs  cannot  be  given  in  the  clerk's  oflBce. 

A  rule  was  laid  at  December  term,  1802,  for  security  for  costs. 
At  the  former  sitting  of  this  term,  judgment  of  nonsuit  7iisi,  was 
entered.  Since  the  last  sitting,  Abuer  Cloud  applied  to  the  clerk's 
office,  and  offered  to  become  the  security.  Quccre,  whether  this 
is  a  compliance  with  the  rule.  The  Court  thought  it  was  not ; 
that  it  must  be  done  in  court. 

Present,  Kilty,  C.  J.,  and  Cranch,  J. 


Anonymous. 


The  Court  decided,  on  a  motion  of  Mr.  Woodivai'd,  for  a  rule 
answer  in  Chancery,  that  such  a  rule  need  not  be  laid,  but  an 
attachment  might  go,  of  course,  after  the  fourth  day  of  next  term. 
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United  States  v.   McFarland  &  others. 

To  constitute  a  riot  it  is  not  necessary  that  the  unlawful  intention  should  have  existed 
at  the  time  of  meeting  ;  but  if  having  met  for  a  lawful  purpose,  the  unlawful  intent 
be  afterwards  fonned  and  executed,  it  is  sufficient ;  and  the  unlawful  act  is  evidence 
of  the  unlaAvful  intent. 

Indictment  for  a  riot. 

Mr.  Youngs  for  the  defendant,  moved  to  instruct  the  jury  that 
if  they  are  satisfied  that  the  defendants  did  not  assemble  together 
■with  the  intention  to  do  an  unlawful  act,  but  met  together  inno- 
cently, and  that  the  present  affray  happened  without  a  previous 
intention  formed  by  the  defendants  to  do  a  wrong,  then  they  must 
find  for  the  defendants,  on  the  1st  count  —  and  on  the  2d  find 
only  those  guilty  who  are  proved  to  have  committed  the  unlawful 
act.     1  Hawk.  294 ;  Act  of  Virginia,  Rev.  Code,  33,  39. 

The  Court  instructed  the  jury  that  if  they  found  that  an  injury 
was  done  by  four  persons  to  the  person  or  property  of  another, 
accompanied  with  force,  it  is  not  necessary  to  prove  that  they 
should  have  met  with  an  intention  to  commit  such  acts  in  order  to 
constitute  a  riot,  but  that  without  having  met  with  such  previous 
intention,  if  such  acts  are  committed,  arising  from  an  intention 
or  agreement  formed  after  their  meeting,  they  amount  to  a  riot, 
and  the  jury  may  judge  of  and  infer  their  intention  or  agreement 
from  the  acts  committed. 

As  to  the  2d  part  of  the  prayer,  the  Court  said  that  all  who 
were  aiding,  assisting  or  giving  countenance,  were  equally  guilty 
on  the  count  for  an  assault  and  battery. 


Elizabeth  Ross  v.  Nicholas  Kingston. 

This  Court  has  jurisdiction  to  require  the  father  of  a  bastard  to  give  security  for  its 

support. 

Motion  to  compel  the  father  of  a  bastard  to  support  it. 

Mr.  Jones  for  the  defendant.     This  Court  has  no  jurisdiction  — 
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it  is  not  within  the  words  of  the  Act  of  Congress  of  February 
27,  1801,  [2  Stat,  at  Large,  103,]  or  of  the  act  of  the-  3d  of 
March,  1801,  [ut  sup.  115.] 

The  Act  of  Assembly  of  Virginia  gives  a  peculiar  jurisdiction 
to  the  county  court  only.  Rev.  Code,  1792,  c.  102,  <§.  23.  This 
is  no  crime  or  offence.  If  it  is  an  offence,  this  is  not  the  mode  of 
prosecuting  it. 

The  Court  overruled  the  objection  to  the  jurisdiction. 

Mr.  Jones  requested  further  time  to  obtain  testimony  to  dis- 
credit the  oath  of  the  woman  :  Denied,  because  he  ought  to  come 
prepared,  or  to  have  prayed  further  time  before  the  cause  was 
heard. 

Mr.  Jones  moved  the  Court  to  permit  the  father  to  take  the 
child  to  his  own  house  to  keep  and  maintain  it,  in  case  the  Court 
should  adjudge  him  to  be  the  father :  Refused,  the  power  of 
binding  out  being  with  the  overseers  of  the  poor. 

Order  granted,  to  maintain  the  child  by  paying  thirty  dollars 
per  annum  for  nine  years  ;  and  to  recognize  himself  in  270  dol- 
lars, with  two  sureties,  135  dollars  each,  to  that  effect. 


Stevens  v.  Lloyd  &  others. 

If  a  fortbcoming  bond  has,  by  mistake,  been  given  for  a  sum  less  than  the  judgment, 
it  may,  on  the  plaintiff's  motion,  be  quashed,  as  well  as  the  execution  issued  thereon, 
upon  paying  the  costs  of  the  motion. 

Notice  was  given  to  this  day  of  a  motion  for  judgment  on  a 
forthcoming  bond. 

Mr.  Swann,  for  the  plaintiff,  moved  to  quash  the  bond  and  exe- 
cution—  the  execution  having  been  issued  without  including  costs, 
by  an  error  of  the  clerk,  in  supposing  that  judgment  for  $15,  in 
assault  and  battery  would  not  carry  the  costs. 

Mr.  Young-s,  for  the  defendants,  prayed  that  it  might  not  be 
quashed  without  costs  of  the  motion. 

Quashed,  at  the  plaintiff's  costs. 


United  States  v.  Francis  Murray. 

Quaere,  whetlier  stealing  a  bank-note  is  larceny  within  the  Act  of  Congress  of  the  30th 
of  April,  1790,  ^  16. 

Indictment,  under  the  statute,  for  stealing  a  watch,  the  properly 

of  Ben  Brady,  and  a  ten  dollar  bank-bill  of  the  bank  of  , 

and  twenty  dollars  in  silver. 
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Mr.  E.  J.  Lee.,  for  the  defendant,  objected  to  evidence  being 
given  as  to  the  bank-note,  it  not  being  larceny  to  steal  a  promis- 
sory note,  or  bond,  &c.,  and  cited.  Leach,  Cr.  Law,  1,  403 ; 
Morris's  case,  8  Co.  33  a  &  b  ;  4  Bl.  Com.  234. 

Mr.  Mason  cited  no  authorities  but  argued  generally. 

The  Court  were  of  opinion  that  the  evidence  might  go  to  the 
jury ;  they  were  inclined  to  be  of  opinion  that  bank-notes  were 
within  the  meaning  of  the  words,  ^^  personal  goods, ''^  in  the  act  of 
Congress,  [1  Stat,  at  Large,  116] ;  that  the  case  in  Leach,  403,  was 
upon  the  construction  of  the  Act  of  Parliament,  and  not  binding 
as  to  the  construction  of  the  Act  of  Congress.  That  if  the  jury 
should  find  the  prisoner  guilty  of  stealing  the  bill  only,  the  ques- 
tion might  come  on  again  on  a  motion  in  arrest  of  judgment. 
If  they  should  find  him  generally  guilty,  they  would  consider 
the  question  in  fixing  the  fine. 

The  jury  found  the  prisoner  "  guilty  of  stealing  the  loatch 
only.''^ 

Mr.  E.  J.  Lee,  for  the  prisoner,  moved  in  arrest  of  judgment, 
that  the  jury  had  not  found  him  guilty  or  acquitted  him  of  the 
other  things  charged  in  the  same  count,  to  wit,  the  bank-note  and 
the  silver  dollars,  so  that  if  he  should  be  indicted  again  he  would 
not  be  able  to  plead  the  conviction  or  acquittal. 

But  the  Court  overruled  the  motion  and  gave  the  judgment  — 
89  stripes  and  10  dollars  fine,  &c. 


Governor  of  Virginia  v.  "Wise  &  others,  Sureties  of  C. 
Turner,  Town-Sergeant. 

In  debt  on  a  sheriffs  bond,  liis  return  upon  an  execution  that  he  had  satisfied  the 
plaintiff,  is  not  evidence  for  the  defendants.  Upon  a  breach  assigned  in  not  paying 
money  received  upon  a  Ji-fa.  the  plaintiff  must  prove  that  the  sheriff  received  the 
money  before  the  return  day  of  the  execution. 

If  the  plaintiff  produce  the  return  as  evidence  of  the  receipt  of  the  money,  it  is  also 
evidence  of  the  payment  of  it  to  the  plaintiff,  it  being  so  stated  in  the  return. 

Debt,  on  the  official  bond  of  the  town-sergeant.  The  breaches 
assigned  were  in  not  paying  over  lo  the  plaintiff  money  received 
upon  sundry  executions. 

The  Court  refu-sed  to  suffer  the  defendants  to  produce  in  evi- 
dence the  return  of  the  town-sergeant  upon  the  executions,  in 
which  he  stated  that  he  had  satisfied  the  plaintiff. 

The  Court  also,  on  the  motion  of  Mr.  C.  Lee,  for  the  defendant, 
instructed  the  jury  that  the  plaintiff  must  prove  that  the  sergeant 
received  the  money  before  the  return  day  of  the  execution ;  be- 
cause after  that  day  he  had  no  authority  to  receive  it. 
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Mr.  Taylor,  for  the  plaintiff,  offered  the  execution-book  as  evi- 
dence of  the  return  of  the  execution,  and  of  the  receipt  of  the 
money  by  Turner,  and  insisted  that  the  word  "  satisfied "  was 
a  part  of  the  return,  which  he  was  not  authorized  to  make. 

But  the  Court  instructed  the  jury  that  if  the  return  was  pro- 
duced as  evidence  of  the  receipt  of  the  money,  it  must  be  also 
admitted  as  evidence  of  the  payment  over  to  the  plaintiff. 


Gill  v.  Patton. 

To  an  action  of  covenant  for  rent,  the  defendant  cannot  plead  that  his  lessor  had  not 
paid  the  ground-rent,  according  to  his  covenant. 

Covenant  for  rent.  The  plea  was  that  the  plaintiff  had  not 
paid  the  ground-rent  to  Alexander,  the  original  landlord,  whereby 
the  defendant  was  prevented  from  occupying  the  premises  for 
fear  of  being  distrained  for  that  rent.     General  demurrer. 

Mr.  Taylor,  for  the  plaintiff,  cited  Daivson  v.  Myer,  1  Str.  712 ; 
Monk  v.  Cowper,  2  Str.  763 ;  Ld.  Raymond,  1477,  S.  C. ;  Belfour 
V.  Weston,  1  T.  R.  310 ;  Hoiulet  v.  Strickland,  Cowp.  56. 

Mr.  Swann,  on  the  same  side.  This  covenant  is  of  no  effect,  be- 
cause it  could  not  support  an  action.  Patton  could  not  recover 
till  he  was  damnified.  There  has  been  no  eviction.  1  Esp.  N.  P. 
323.  The  covenant  pleaded  in  bar  is  to  keep  the  premises  exo- 
nerated from  the  payment  of  the  rent  due  to  Alexander. 

Mr.  Youngs,  for  the  defendant.  Whatever  happens  by  the  act 
of  God  or  of  the  lessor,  to  prevent  the  occupation  of  the  lessee,  is 
a  good  bar  to  an  action  for  the  rent.  Enjoyment  of  the  premises 
is  the  consideration  of  the  rent.  Eviction  is  not  necessary.  4 
Bac.  Ab.  366.  Patton  was  not  obliged  to  stay  until  his  property 
was  seized  for  the  rent  due  to  Alexander.  Patton's  rent  to  Gill 
was  £18,  per  annum;  Gill's  rent  to  Alexander  was  £135,  per 
annum.  Shep.  Touch.  376.  Fear  of  distress  is  as  available  as  an 
actual  distress.  So  that  Gill  has  broken  his  covenant.  The  reason 
"why  one  covenant  cannot  be  set  off  against  another,  is  because 
the  damages  may  not  be  equal.  But  here  the  breaches  are  equal 
from  the  nature  of  the  thing.  Johnson  v.  Carre,  1  Lev.  152.  The 
covenants  are  dependent.  The  intention  of  the  whole  deed  is 
to  be  taken  into  view.  This  plea  prevents  circuity  of  action.  As 
to  1  T.  R.  310,  the  defendant  enjoyed  the  land,  although  the  house 
■was  burned.  But  here  the  defendant  is  wholly  deprived  of  enjoy- 
ment. 
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Mr.  C.  Lee,  same  side.  The  plea  is  just  and  equilable.  The  two 
covenants  made  but  one  contract.  The  defendant's  covenant  is 
a  condition  or  limitation  of  the  covenant  of  the  defendant.  The 
defendant  was  to  pay  so  long  as  he  was  permitted  to  enjoy.  Shcp. 
Touch.  114,  Tit.  Condition. 

3Ir.  Siuann,  in  reply.  It  might  be  either  a  plea  of  entry  and 
eviction,  or  of  dependent  covenants.  Gill's  covenant  is  not  a 
condition  precedent.  Patton's  rent  became  due  1st  September  ; 
Gill's  on  4th  September.  Where  the  covenant  goes  to  the  de- 
struction of  the  whole  contract,  it  may  be  pleaded  in  bar.  This 
plea  goes  to  set  up  unliquidated  damages  against  a  covenant  to 
pay  a  sum  certain. 

Judgment  for  the  plaintiff  on  the  demurrer,  at  June  term,  1804. 


CIRCUIT   COURT   OF  THE  UNITED   STATES. 


DECEMBER  TERM,  1803,  AT  WASHINGTON. 


POE    V.    MOUNGER. 


A  recognizance  of  bail  taken  out  of  court  is  only  de  bene  esse ;  and  upon  the  return 
of  the  writ  and  recognizance  the  plaintiff  may  object  to  the  sufficiency  of  the  bail, 
and  if  adjudged  insufficient  the  marshal  is  not  discharged.  In  order  to  save  him- 
self he  must  take  a  bail-bond,  for  the  appearance  of  the  defendannt  i  all  cases. 

Motion  to  amerce  the  marshal,  the  bail  named  in  the  recog- 
nizance taken  before  jastices  of  the  peace,  being  alleged  to  be 
insufficient. 

Mr.  Mason,  for  the  plaintiff.  The  Act  of  Maryland,  of  April, 
1715,  c.  28,  ^  2,  requires  that  bail  should  be  first  given  to  the 
sheriff,  by  the  defendant  for  his  appearance,  that  is,  by  the  usual 
bail-bond  ;  and  then,  in  order  to  save  the  necessity  of  his  going  into 
court  to  give  bail  to  the  action,  he  may  enter  into  recognizance 
out  of  court,  in  the  manner  provided  for  by  the  act ;  but  by  the 
fourth  section,  it  is  to  have  only  the  like  force  and  effect  as  it  the 
same  were  taken  de  bene  esse  before  the  justices  of  the  cour  dur- 
ing the  sitting.  And  by  the  fifth  section  the  courts  may  "  make 
rules  and  orders  for  justifying  such  bails  and  making  the  same 
absolute,  as  to  them  shall  seem  meet,  so  as  the  cognizor  or  c  g- 
nizors  of  such  bail,  or  bails,  be  not  compelled  to  appear  in  person 
in  the  Provincial  Court  to  justify  him  or  themselves."  The  Act 
of  October,  1778,  c.  21,  only  alters  the  form  of  the  recognizance, 
but  does  not  make  the  bail  absolute.  The  sheriff  ought,  in  all 
cases,  to  take  an  appearance  bond  ;  and,  if  he  does  not,  he  takes 
the  bail-piece  at  his  peril. 

Mr.  P.  B.  Key,  contra.  The  Act  of  1715  was  to  take  away 
the  necessity  of  a  bail-bond.  The  recognizance  is  the  same  thing 
as  if  taken  in  court.  The  fourth  section  of  the  Act  of  1715, 
requires  that  the  court  shall,  upon  the  appearance  being  entered 
for  the  defendant^  receive  the  recognizance  of  bail  so  taken.    The 
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Act  of  1778,  c.  21,  §  5,  requires  the  justices,  who  take  the  bail, 
carefully  to  examine  into  the  sufficiency  of  such  bail,  and  to  be 
careful  that  they  do  not  take  insufficient  bail ;  which  would  be 
unnecessary  if  the  sufficiency  was  to  be  examined  into  again  in 
open  court.  The  justices  out  of  court  act  judicially  in  taking 
bail,  and  their  judgment  is  conclusive,  they  are  substituted  for  the 
court.  If  bail  is  taken  in  court  the  marshal  is  discharged,  he 
has  no  power  to  take  the  party  again.  It  is  not  necessary  that 
the  sheriff  should  take  a  bail-bond,  if  he  returns  a  regular  recog- 
nizance  of  bail  to  the  action. 

Mr.  Mason,  in  reply.  Before  1715,  the  law  of  Maryland  was 
as  in  England.  This  recognizance  before  justices  is  only  de  bene 
esse.  The  object  of  the  Act  of  1715,  was  to  save  the  trouble  of 
going  to  court  to  give  bail  to  the  action  ;  which  the  defendant 
was  bound  to  do,  by  his  bail-bond  given  to  the  sheriff.  The  bail- 
bond  is  not  discharged  until  the  recognizance  is  returned  and  ap- 
proved by  the  court.  It  is  to  have  the  same  effect  as  a  bail-piece 
de  bene  esse  taken  in  court. 

What  is  the  meaning  of  the  terms  bail  de  bene  esse,  used  in  the 
act  ?  and  why  should  it  provide  for  rules  for  making  the  bail  abso- 
lute, unless  the  plaintiff  had  a  right  to  object  to  the  sufficiency  of 
the  bail  upon  the  return  of  the  bail-piece  ? 

The  marshal  ought  to  take  a  bail-bond,  and  on  taking  such  a 
bond,  the  defendant  is  then  discharged  from  his  custody,  and  he 
cannot  take  him  again. 

The  Court  was  of  opinion,  that  the  bail-pieces  were  not  ab- 
solute, but  open  to  objection  as  to  the  insufficiency  of  the  bail, 
and  that  when  objected  to  they  were  not  to  be  received  without 
the  bail's  justifying.  But  the  Court  made  an  order  that  any 
affidavits  made  by  the  bail  before  a  justice  of  the  peace  of  Wash- 
ington county,  should  be  deemed  as  if  taken  in  court. 

The  bail-pieces  not  being  received,  the  marshal  was  called  and 
produced  the  defendant,  who  was  committed. 


Bennett  v.  Pendleton. 

Recognizance  of  bail.  The  same  order  was  made  in  this  case 
as  in  the  preceding ;  the  plaintiff's  counsel  having  alleged  that 
the  recognizors  resided  out  of  the  District  of  Columbia. 

The  defendant  was  committed  for  want  of  bail ;  and  a  rule 
entered  that  the  bail  should  not  be  received  without  justifying. 
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Barclay  v.  Govers. 
The  Court,  on  motion,  will  appoint  a  guardian  ad  litem  for  an  infant  defendant. 

Case  for  goods  sold. 

On  motion  of  Mr.  E.  B.  Caldivell,  alleging  that  the  defendant 
was  an  infant,  James  Thompson  was  appointed  guardian  to  plead 
for  the  defendant.     Fitzhugh,  J.,  absent. 


General  Rule. 

The  clerks  in  the  public  oflBces  are  not  to  be  summoned  as  jurors. 

A  general  order  was  given  verbally  to  the  marshal  not  to  sum- 
mon the  clerks  in  the  public  offices  as  jurors. 


Sharpless  &  Smith  v.  Benjamin  Robinson,  Garnishee  of 
Henry  and  Peter  Bowman. 

If  execution  issue  before  the  end  of  the  term  in  which  the  judgment  was  rendered,  it 
may,  on  motion,  be  quashed  and  the  judgment  rescinded. 

At  last  term,  the  garnishee  having  been  returned  summoned, 
and  not  appearing,  judgment  of  condemnation  was  entered  against 
him  for  Xil9,  being  the  whole  amount  of  the  plaintiffs'  claim. 
A  ca.  sa.  issued  on  14th  December,  1803,  returnable  to  this  term, 
which  commenced  on  the  26lh  of  December,  1803.  On  Saturday, 
24th  December,  1803,  at  an  adjournment  of  the  last  term,  Mr. 
Peacock^  for  the  garnishee,  moved  to  appear  and  set  aside  the 
judgment  and  plead. 

The  motion  (supported  by  the  garnishee's  affidavit)  was  con- 
tinued over  to  this  term.  1.  Shall  the  judgment  be  set  aside  ? 
2.  Upon  what  terms  as  to  costs  of  the  execution  ? 

Judgment  opened  and  execution  quashed  on  the  garnishee's 
paying  the  costs  on  the  execution,  pleading  to  issue,  and  going  to 
trial  this  term  unless  cause  of  continuance  be  shown. 


Thomas  Davis  v.  Georgetown  Bridge  Company. 

Indebitatus  assumpsit  will  lie  against  a  corporation  aggregate  upon  an  account  stated  by 
their  treasurer,  without  examining  him  as  a  witness. 

Indebitatus  assumpsit  for  work  and  labor  by  the  plaintiff  as 
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a  blacksmith  ;  plea,  non  assumpsil  and  issue.     1st  Count  a  cer- 
\ain  sum.     2d,   Quantum  meruit.     3d,  Insimul  computasset. 

The  plaintiff  produced  an  account  stated,  and  proved  it  to  be 
in  the  handwriting  of  Walter  Smith,  the  treasurer  of  the  company, 
and  certified  by  the  three  directors,  Templeman,  Lowndes,  and 
Deakins. 

Mr.  Mason,  for  defendants,  objected  to  the  reading  of  the 
account  to  the  jiiry  as  evidence,  because  Walter  Smith  was  a 
competent  witness,  and  his  testimony  could  be  procured.  That 
the  best  evidence  ought  to  be  had  ;  although  the  account  is  in 
the  handwriting  of  Walter  Smith,  yet  that  does  not  authorize  the 
reading  of  the  account.  The  account  is  certified  by  Templeman, 
Lowndes,  and  Deakins,  but  it  is  not  proved  that  they  were 
directors;  nor  that  Smith  was  treasurer  at  that  time;  and  if  he 
was,  he  had  no  right  to  bind  the  company. 

Mr.  Mason  also  contended  that  the  company  cannot  assume 
by  parol ;  and  cited  Bac.  Ab.  Tit.  Corporation,  D.  p.  8. 

Mr.  Morsell,  contra.  The  objection  does  not  go  to  the  merits 
of  the  case.  Every  corporation  aggregate  has  the  power  of 
appointing  all  necessary  officers.  Bac.  Ab.  Tit.  Corporation,  E., 
Rex  v.  Big-g;  1  P.  Wms.  419.  The  Bank  of  England  has  no 
express  power  to  issue  notes  ;  nor  has  the  Bank  of  Columbia,  nor 
the  Bank  of  Baltimore,  nor  any  of  the  banks  of  the  United  Slates. 
Assumpsit  lies  against  a  corporation,  upon  an  implied  promise. 
Impey,  85. 

The  Court  (nem.  con.)  permitted  the  account  to  be  read  in 
evidence  ;  and  instructed  the  jury  that  if  they  should  be  of  opinion 
from  the  evidence  that  the  account  was  stated  in  the  hand- 
writing of  Walter  Smith,  and  that  he  was  the  treasurer,  or  author- 
ized to  settle  their  accounts,  the  account  was  proper  evidence  in 
support  of  the  issue.  And  that  if  they  should  also  be  of  opinion 
that  Templeman,  Lowndes  and  Deakins  were  directors  at  the 
time  of  certifying  the  account,  or  were  the  authorized  agents  of 
the  company  for  the  purpose  of  making  contracts,  their  sigtiature 
of  the  account  was  also  proper  evidence  in  support  of  the  issue. 


United  States  v.  Nancy  Swann,  a  free  Mulatto. 
A  slave  is  not  a  competent  witness  for  a  free  mulatto  in  a  public  prosecution. 

Indictment  for  theft. 

Mr.  Hewitt,  for  the  defendant,  prayed  for  a  summons  for  a 
negro  slave  as  a  witness  for  the  defendant.     The  Court  inclined 
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to  think  that  the  slave  could  not  be  a  witness  against  her,  and 
therefore  not  a  good  witness  for  her,  and  refused  the  summons. 


McDonald  &  Holmes  v.  Jane  White. 

After  the  year  has  elapsed,  execution  cannot  issue  here  upon  a  judgment  in  Maryland, 
without  a  scire  facias,  notwithstanding  the  1 3th  sectioa  of  ike  Act  of  Congress  of 
27th  Feb.  1801. 

Motion  by  Mr.  Peacock  to  quash  a  ca.  sa. 

The  judgment  was  rendered  in  Montgomery  County  Court  in 
Maryland,  in  March,  1800.  No  execution  issued  in  Montgomery. 
The  transcript  was  brought  into  this  Court  and  the  ca.  sa.  issued 
29lh  September,  1803.  By  the  Act  of  Congress  of  27lh  Feb- 
ruary, 1801,  <§>  13,  [2  Stat,  at  Large,  107,]  upon  a  transcript  of 
the  proceedings  and  judgment  in  Maryland  filed,  execution  may 
issue  here  and  shall  be  proceeded  on  in  the  same  manner  as  if  the 
judgment  had  been  rendered  here.  But  an  execution,  could  not 
issue  upon  such  a  judgment  obtained  here,  without  a  scire  facias. 

Execution  quashed  with  costs. 

Cranch,  .T.,  declined  giving  an  opinion,  having  been  counsel  for 
the  plaintiff  in  the  original  action  in  Montgomery  county. 


United  States  v.  Evan  Evans. 

Indictment  lies  for  acting  as  constable  without  giving  bond. 

Indictment  for  acting  as  constable  without  giving  bond  agreea- 
bly to  the  4th  section  of  the  Act  of  3d  May,  1804. 

Verdict  —  Guilty  of  serving  warrants,  but  not  of  serving  any 
execution. 

Mr.  Peacock,  for  defendant,  contended  that  the  object  of  the 
law  was  only  for  the  security  of  creditors  as  to  receipt  of  money 
on  execution. 

But  the  Court  (new.  con.)  was  of  opinion  that  the  omission  to 
give  the  bond  was  a  violation  of  duty ;  and  fined  the  defendant 
one  dollar. 

13* 
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United  States  v.   John  F.  Ismenard,  John  Ismenard,  and 
Robert  Smith. 

A  public  gaming-house  is  a  public  nuisance  at  common  law.    Upon  a  joint  indictment 
the  judgment  must  be  several. 

Indictment  for  keeping  a  public  gaming-house. 

1st  Count.  Common  nuisance.  2d.  Under  the  Act  of  As- 
sembly of  Maryland,  1797,  c.  110,  prohibiting  faro-tables,  and 
other  gambling  devices,  to  be  kept  by  tavern-keepers  and  retail- 
ers of  wine  and  spirits. 

Mr.  Mason,  the  Attorney  for  the  District,  cited  1  Hawk.  360, 
362,  that  a  public  gaming-house  is  a  common  nuisance. 

Mr.  E.  B.  Caldwell  and  Mr.  P.  B.  Key,  contended  that  play- 
ing at  cards  or  dice  is  not  malum  in  se  ;  nor  in  itself  an  offence  at 
common  law.  11  Co.  87,  {b).  And  that  a  public  gaming-house 
is  no  offence  at  common  law  unless  it  become  disorderly,  so  as 
to  disturb  the  neighbors.     4  Bl.  Com.  167,  171. 

But  the  Court  {nem.  con.)  instructed  the  jury  that  a  public 
gaming-house  is  a  common  nuisance.  The  verdict  having  been 
rendered  against  the  defendants  upon  the  first  count  only,  and  the 
indictment  being  joint,  it  became  a  question  whether  the  judg- 
ment should  be  joint  or  several ;  and  the  following  authorities 
were  cited  :  Jones  v.  The  Commonwealth,  1  Call,  555  ;  Godfrey's 
case,  11  Co.  42 ;  2  Hawk.  B.  2,  c.  48,  *§>  10, 17,  18,  p.  633  ;  Esp. 
N.  P.  420 ;  2  Hawk.  c.  25,  §  89,  p.  342. 

The  Court  imposed  the  fines  severally :  namely,  on  J.  F.  Isme- 
nard, $133^)  on  Joh"  Ismenard,  $50,  on  Robert  Smith,  $25; 
and  required  each  of  them  to  give  security  in  five  hundred  dol- 
lars for  his  good  behavior  for  one  year. 


United  States  v.  Caton. 

It  is  a  contempt  of  court  in  a  witness  to  refuse  to  answer  proper  questions  before  the 
grand  jury,  for  which  he  may  be  fined,  and  required  to  give  security  for  his  good 
behavior. 

Attachment  of  contempt  on  complaint  of  the  grand  jury, 
signed  by  their  foreman,  that  Caton  had  refused  to  answer  ques- 
tions, and  behaved  in  an  insolent  manner,  and  had  threatened 
some  of  the  grand  jurors.  Upon  examining  on  oath  two  of  the 
grand  jurors,  and  the  facts  being  proved,  he  was  fined  five  dol- 
lars and  ordered  to  give  security  for  his  good  behavior  for  one 
year,  himself  and  one  surety  in  fifty  dollars  each  —  or  himself  in 
fifty  dollars  with  two  sureties  in  twenty-five  dollars  each. 
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Murray  v.  Bowling. 

An  attorney  at  law  cannot  bo  compelled  to  disclose  any  fact  the  knowledge  of  which 
has  been  communicated  to  him  by  his  client. 

Replevin.  Avowry  for  rent-arrear  —  plea  in  bar,  no  rent-ar- 
rear  —  general  replication  and  issue. 

Mr.  Peacock  requested  a  postponement  of  the  trial  on  account 
of  the  absence  of  the  person  who  had  possession  of  the  original 
lease.  Mr.  Heioitt,  for  the  plaintiff,  pressed  the  trial.  Mr.  Pea- 
cock waived  his  application  for  a  postponement,  and  offered 
ready. 

On  the  trial  Mr.  Peacock  being  sworn  as  a  witness,  Mr.  Heiviit 
asked  him  whether  there  was  a  lease  in  writing.  Mr.  Peacock 
stated  that  his  knowledge  upon  that  subject  was  derived  from  his 
client,  in  his  capacity  as  counsel,  and  prayed  the  opinion  of  the 
Court  whether  he  was  bound  to  answer. 

The  Court  was  of  opinion  he  ought  not  to  be  compelled  to  an- 
swer, and  sustained  the  objection. 


Wilson  Bryan's  Case. 

A  juror  cannot  be  permitted  to  make  solemn  affirmation  in  lieu  of  oath,  unless  he  be 
one  of  those  people  who  hold  it  unlawful  to  take  an  oath  on  any  occasion. 

Tuesday,  Jan.  3,  1804.  Wilson  Bryan,  having  been  sum- 
moned as  a  juryman  for  trial  of  causes  for  this  day,  and  being 
called  to  be  sworn  in  the  case  of  Lovering  v.  President  and  Di- 
rectors of  the  Bank  of  Columbia,  refused  to  be  sworn,  alleging  that 
he  was  a  Methodist.  Being  asked  by  the  Court  whether  it  was 
contrary  to  the  principles  of  that  religious  society  to  take  an  oath, 
and  having  answered  that  he  did  not  know  that  it  was ;  but  that 
although  he  had  heretofore  been  sworn  on  juries,  yet  he  was  de- 
termined not  to  take  an  oath  again,  and  persisting  in  his  refusal 
to  be  sworn,  the  Court  ordered  him  into  the  custody  of  the  mar- 
shal. See  the  Bill  of  Rights  of  Maryland,  §  36  ;  Act  of  As- 
sembly, 1797,  c.  lis.  On  Wednesday,  the  4th  of  January,  he 
submitted  to  be  sworn,  and  was  sworn  by  holding  up  his  hand. 
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Ingle  v.  Collard. 

A  verdict  does  not  core  a  variance  between  the  covenant  alleged  in  the  declaration 
and  that  produced  on  oyer. 

Verdict  at  last  term  for  plaintiff.    [Ante,  134.] 

Mr.  Mason,  for  the  defendant,  moved  in  arrest  of  judgment ; 
that  the  breach  set  forth  in  the  declaration  is  not  a  breach  of  the 
covenant  produced  upon  oyer.  Collard  was  only  bound  to  re- 
fund in  case  the  money  which  Ingle  had  paid  before  the  date  of 
the  agreement,  and  the  money  paid  by  Ingle  afterward  to  the 
workmen  employed  by  White,  and  the  money  paid  by  Ingle  for 
materials  delivered,  should  amount  to  more  than  the  whole  house 
should  be  valued  at  by  George  Blagden. 

But  the  breach  alleged  is,  that  Ingle  had  paid  to  White  more 
money  than  he  was  entitled  to  receive  for  materials  and  work- 
manship, without  saying  any  thing  of  the  money  advanced  before 
the  agreement,  which  the  defendant  had  not  refunded. 

M)'.  J.  B.  Key,  for  the  plaintiff,  contra.  Ingle  avers  a  general 
performance  of  his  part.  The  breach  is  well  alleged  in  substance. 
The  plea  follows  the  breach,  and  the  issue  is  correctly  joined. 
A  general  assignment  of  a  breach  of  a  general  covenant  is  suffi- 
cient.    Esp.  N.  P.  298. 

Mr.  Mason  in  reply.  The  breach  assigned  must  be  clearly  of 
a  matter  within  the  covenant.     Esp.  299. 

Judgment  arrested.     (See  Rushton  v.  Aspinall,  Doug.  683.) 


Levering  v.  Bank  op  Columbia. 

A  ship  lying  in  Baltimore,  whose  owners  reside  in  Alexandria,  is  not  liable  for  pro- 
visions and  repairs,  Baltimore  and  Alexandria  not  being  foreign  to  each  other. 
But  the  ship  is  liable  to  a  seaman  shipped  for  a  voyage  not  prosecuted. 

This  was  an  action  on  the  case  for  money  paid,  laid  out  and 
expended,  and  for  money  had  and  received.  The  bank  having 
a  claim  against  one  Hamilton,  a  part  owner  of  the  ship  Alexan- 
dria, caused  her  to  be  attached  at  Baltimore,  and  obtained  judg- 
ment of  condemnation.  At  the  sheriff's  sale,  the  plaintiff  became 
the  purchaser,  but  under  an  agreement  with  the  bank  that  they 
should  exonerate  him  from  all  liens  and  incumbrances  on  the  ship. 
The  seamen  libelled  the  ship  for  wages,  and  the  plaintiff  finding 
their  claim  just,  paid  them,  and  now  brought  this  action  to  recover 
the  amount  of  such  payments  from  the  bank.  It  was  admitted 
by  the  defendants  that  the  plainliflf  would  have  a  right  to  recover, 
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if  ihere  were  any  claims  against  the  ship  for  which  the  claimants 
had  a  lien  at  the  time  of  the  sale ;  and  which  the  plaintifl'  had 
paid.  The  charges  paid  by  the  plaintiff  were  for  the  mate's 
wages,  work  done  for  repairs  on  the  ship,  and  for  provisions.  It 
appeared  that  the  mate  was  engaged  at  Alexandria,  where  the 
former  owners  lived,  to  go  to  Baltimore  to  lake  charge  of  the 
ship,  and  prepare  her  for  sea;  that  when  he  arrived  he  found 
Hamilton's  share  attached,  and  in  the  custody  of  the  sheriff;  that 
after  remaining  on  board  about  fourteen  days,  he  was  directed  by 
the  owners  at  Alexandria  not  to  proceed  in  preparing  the  ship 
for  sea,  but  to  remain  on  board  to  take  care  of  her :  he  was  to 
have  one  dollar  a  day  until  that  vessel  sailed,  after  which  he  was 
to  have  thirty-six  dollars  per  month  as  mate.  He  went  on  board 
the  10th  of  January,  and  remained  on  board  till  the  16lh  of  June, 
when  the  ship  was  sold  by  the  sheriff. 

Messrs.  Mason  and  Key,  for  the  defendants,  contended  that,  as 
to  repairs  and  provisions,  in  order  to  make  the  ship  liable  they 
must  be  furnished  while  the  ship  was  on  her  voyage,  or  else  that 
there  must  be  an  express  hypothecation ;  that  Baltimore  could 
not  be  deemed  a  foreign  country  as  to  Alexandria  ;  and,  as  to  the 
mate's  wages,  they  admitted  that  if  he  was  employed  as  a  ma- 
riner by  the  owners,  in  contemplation  of  a  voyage,  and  to  pre- 
pare the  ship  for  such  a  voyage,  she  was  liable  to  him  for  his 
wages  while  so  employed  in  port,  but  contended  that,  by  his  re- 
maining on  board  after  the  orders  of  countermand  were  given,  he 
remained  there  under  a  new  contract,  and  was  a  mere  ship- 
keeper,  for  which  service  he  had  no  lien  on  the  ship,  and  cited 
Green  v.  Farmer,  4  Burr.  2214;  Godin  v.  London  Assur.  Co. 
1  Burr.  494 ;  Ex  parte  Shank  Sf  al.  1  Atk.  234 ;  Ab.  on  Shipping, 
91,  m,  108  ;  Rick  V.  Coe,  Cowp.  636 ;  Weslerdellw.  Dale,  7  T.  R. 
312  ;  Abbott,  288 ;  Walldnson  v.  Bernardiston,  2  P.  Wms.  367 ; 
Wells  V.  Osmond,  6  Mod.  238.  The  remedy  of  the  plaintiff 
against  the  former  owners  is  good  for  these  charges. 

Messrs.  Gantt  and  Morsell,  for  the  plaintiff.  Whenever  neces- 
sary supplies  are  furnished  to  a  ship,  the  individual  has  a  triple 
security;  the  master,  owners  and  ship.  In  any  case  in  which  a 
master  may  hypothecate,  if  necessaries  are  furnished,  the  ship  is 
liable  without  hypothecation.  The  contract  was  made  on  the 
credit  of  the  ship,  and  not  on  that  of  the  owners,  who,  as  to  Balti- 
more, were  in  a  foreign  country,  that  is,  in  Alexandria.  Mariners 
may  libel  where  the  compact  is  made  on  land,  and  cannot  libel 
unless  their  lien  on  the  ship  is  perfect.  The  cases  cited  are  upon 
questions  to  the  jurisdiction  of  the  Court  of  Admiralty,  not  upon 
the  nature  of  the  contracts.  4  Ba.  Ab.  615 ;  Yates  v.  Hall,  1  T.  R. 
73,  2  T.  R.  73 ;   1  Comyns,  Dig.  391 ;    Wells  v.  Osman,  2  Ld. 
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Raym.  1044  ;  Cro.  Car,  296  ;  Hoare  v.  Clement,  2  Shower,  338  ;  4 
Ba.  Ab.  620 ;  Abbott,  102  ;  Merritone  v.  Gibbons,  3  T.  R.  267 ; 
Rich  V.  Coe,  Cowp.  636  ;  2  Bac.  176;  Ross  v.  Walker,  2  Wils. 
264. 

Kilty,  C.  J.,  delivered  the  opinion  of  the  Court. 

That  there  was  no  lien  as  to  the  repairs  and  provisions,  Balti- 
more and  Alexandria  not  being  foreign  ports  to  each  other.  That 
to  make  the  ship  liable  to  seamen  for  work  done  in  port,  it  is  not 
necessary  that  they  should  be  hired  for  a  specific  voyage  ;  that 
mariners  may  be  hired  by  the  owners  themselves,  and  in  such  case 
they  are  not  to  be  considered  as  relying  solely  upon  the  personal 
credit  of  the  owners,  and  as  losing  their  lien  on  the  ship ;  that  if  a 
mariner  is  hired  for  an  uncertain  voyage,  and  not  a  specific  one, 
the  owners  or  the  master  may  discharge  such  mariner;  that  if  a 
seaman  is  hired  for  a  voyage,  and  to  do  duty  while  in  port  in  pre- 
paring for  the  voyage,  and  the  voyage  is  not  prosecuted,  the  ship 
is  liable  to  such  mariner  for  his  service  while  in  port ;  that  the 
claim  of  the  mate  in  this  case  was  a  lien  upon  the  ship  if  he  re- 
mained on  board  under  the  first  agreement ;  but  if  the  prosecu- 
tion of  the  voyage  was  abandoned,  and  after  the  revocation  of 
the  first  orders,  he  remained  on  board  to  take  care  of  the  ship  in 
port,  a  voyage  not  being  contemplated  at  the  time  of  such  revo- 
cation, his  claim  for  wages  which  accrued  subsequently  was  not  a 
lien  on  the  ship. 

The  jury  could  not  agree,  and  a  juror  was  withdrawn  by  con- 
sent, and  the  cause  continued.    {Post,  December  term,  1804,  Lev- 


ering- v.  Bank  of  Columbia.) 


Offutt  v.  Parrott. 

A  promise,  in  writing,  made  under  a  supposed  previous  legal  liability  which  did  not 
exist,  is  void  for  want  of  consideration.  Jurors  escaping  from  their  room  may  be 
fined  for  their  contempt. 

Assumpsit.  Gabriel  Greenfield  had  given  a  promissory  note 
to  Offutt  in  these  words:  "Georgetown,  June  4,  1795.  Sixty 
days  after  date,  I  promise  to  pay  Thomas  B.  Offutt,  or  order, 
four  hundred  and  six  dollars,  for  value  received.  Gab'l  Green- 
field" —  which  note  was  indorsed  by  Parrott,  in  blank,  by  writing 
his  name  upon  the  back  of  it.  There  was  also  written  on  the 
back  of  the  note,  an  engagement  in  the  following  words :  "  I  do 
hereby  promise  and  oblige  myself,  my  heirs,  executors  and  ad- 
ministrators, to  pay  or  cause  to  be  paid  unto  the  within  named 
Thomas  B.  Offutt,  his  heirs  or  assigns,  the  within  sum  of  four  hun- 
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dred  and  six  dollars,  in  the  said  note  mentioned,  in  case  the  said 
Gabriel  Greenfield  fails  to  do  the  same.  Witness  my  hand,  this 
22d  day  of  March,  Anno  Domini,  1796.  Rich'd  Parrott.  Wit- 
ness, Jas.  S.  Morsell." 

Mr.  Key  admitted  that  the  blank  indorsement,  by  Parrott,  did 
not  create  any  legal  obligation  on  him  to  pay. 

Mr.  Mason,  for  the  defendant,  insisted  that  the  written  engage- 
ment of  Parrott  on  the  back  of  the  note  was  made  under  a  misap- 
prehension of  the  legal  effect  of  his  former  indorsement,  and  there- 
fore void,  as  being  without  a  consideration,  like  money  paid  under 
a  mistake. 

Mr.  Morsell  was  sworn  as  a  witness,  and  called  to  testify  as  to 
the  instructions  given  to  him  by  J.  M.  Gantt,  the  agent  of  the 
plainliff",  and  the  declarations  of  Gantt  to  the  defendant,  as  to 
the  legal  obligation  which  his  blank  indorsement  had  created,  by 
which  the  defendant  was  induced  to  sign  the  engagement ;  Mr. 
Gantt  being  an  attorney  of  this  Court,  and  within  the  reach  of  its 
process. 

Mr.  Key  objected. 

The  Court  admitted  the  evidence.     Cranch,  J.,  doubting. 

A  bill  of  exceptions  in  this  case  stated  :  1.  The  note  of  Green- 
field to  Offutt.  2.  The  engagement  of  Parrott  written  on  the 
back.  3.  That  this  engagement  was  proved  by  J.  S.  Morsell,  the 
subscribing  witness.  4.  The  defendant  offered  to  prove  by  the 
said  Morsell  that  previous  to  the  making  of  the  engagement,  the 
note  with  Parrotl's  name  indorsed  in  blank  thereon,  was  put  into 
the  hands  of  J.  M.  Gantt,  attorney  at  law,  by  the  plaintiff  1o  sue 
Parrott.  That  the  said  Morsell,  being  a  student  at  law  in  Gantl's 
office,  Gantt  put  the  note  with  the  blank  indorsement  thereon  into 
Morsell's  hands,  to  write  a  declaration.  That  Morsell  not  finding 
any  precedent,  returned  the  same  to  Gantt,  who  was  of  opinion 
that  an  action  would  lie  against  Parrott  on  that  blank  indorsement, 
and  told  Morsell  to  take  the  note  to  Parrott  and  tell  him  he  was 
liable  upon  the  blank  indorsement  to  pay  the  amount  of  the  note ; 
but  that  if  Parrott  would  enter  into  a  written  engagement  to  pay 
the  same,  that  he,  Gantt,  would  indulge  him  as  to  lime.  That 
Morsell  informed  Parrott  of  Gantt's  opinion  as  to  his  liability,  and 
made  the  proposition  to  him,  as  directed  by  Mr.  Gantt ;  where- 
upon Parrott  agreed  to  enter  into  the  engagement  to  pay  the 
amount  of  the  note  in  the  event  of  the  plaintiffs  not  being  able  to 
recover  the  same  from  Greenfield ;  and  in  pursuance  thereof  Mor- 
sell wrote  the  engagement  on  the  back,  and  Parrott  signed  it. 
6.  The  record  of  a  suit  in  Maryland,  by  Offutt,  against  Parrott, 
and  offered  to  prove  the  identity  of  the  parties.  This  record 
shows  that  Offutt  had  pursued  legal  steps  to  recover  the  money 
from  Greenfield,  but  failed  to  recover. 
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No  further  or  other  evidence  was  offered. 

The  plaintiff  prayed  the  direction  of  the  Court  to  the  jury,  that 
if,  from  the  evidence  in  the  cause,  they  were  of  opinion  and  found 
that  the  name  of  Parrolt  was  by  him  indorsed  on  said  note  to 
give  credit  thereto,  and  that  the  said  note  was  passed  to  Offutt 
with  the  name  of  Parrott  indorsed  thereon,  that  then  the  said 
Parrolt  is  liable  on  his  special  engagement  of  22d  March,  1796, 
on  the  said  note  made,  although  no  suit  at  law  could  be  supported 
on  his  original  blank  indorsement,  and  the  plaintiff  entitled  to 
recover. 

The  Court  refused,  but  directed  the  jury  that  on  the  whole  of 
the  evidence  offered  as  aforesaid,  the  plaintiff  is  not  entitled  to 
recover,  and  their  verdict  ought  to  be  for  the  defendant. 

Cranch,  J.,  absent. 

A  juror  was  withdrawn,  by  consent,  three  of  the  jurors  having 
escaped  out  of  the  jury-room,  through  the  window,  contrary  to 
the  express  command  of  the  bailiff,  as  stated  in  his  affidavit.  One 
of  them,  John  Dunlop,  being  informed  that  he  might,  if  he  thought 
proper,  stale  anything,  on  oath,  in  exculpation  of  the  charge,  was 
sworn  ;  and  staled,  that  finding  the  jury  not  like  to  agree,  and 
there  being  a  great  deal  of  warmth  among  them,  he  thought  it 
would  be  productive  of  no  good  to  remain  together,  and  made 
the  best  of  his  way  out. 

The  two  others,  Richard  Bo  er  and  Henry  O'Reily,  being  also 
sworn,  and  stating  only  a  similar  excuse,  were  each  fined  by  the 
Court  fifteen  dollars. 


Krouse  &  Gloyd  v.  Deblois. 

Under  a  contract  to  deliver  rations  of  beef  for  a  year,  the  plaintiff  cannot  recover  for 
rations  delivered  for  only  a  part  of  the  year  unless  prevented  by  the  act  of  the  de- 
fendant from  completing  the  contract. 

A  SPECIAL  COUNT  was  filed,  under  the  leave  given  at  the  last 
term,  staling  a  special  agreement  to  furnish  rations  for  the  ma- 
rines for  one  year. 

Mr.  Mason,  for  the  plaintiff,  prayed  the  Court  to  instruct  the 
jury,  that  although  the  plaintiffs  had  not  supplied  beef  during  the 
whole  year,  according  to  agreement,  yet  the  defendant  has  no 
right  to  offset  the  unliquidated  damages,  for  the  plaintiffs  not  hav- 
ing continued  to  furnish  the  beef  during  the  whole  year,  but  that 
the  plaintiffs  were  entitled  to  recover  for  as  much  beef  as  they  did 
deliver.  The  covenants  were  mutual.  Esp.  N.  P.  281,  282; 
Boone  v.  Eijre,  2  Bl.  Rep.  1312;  Barker  v.  SuUo7i,  Esp.  N.  P. 
129 ;  Trials  per  Pais,  186. 


DECEMBER  TERM,  1803.  157 

Monroe  v.  Harkness. 

Mr.  Morsell,  contra,  contended  that  this  was  an  entire  agree- 
ment, and  that  the  covenants  were  dependent.  He  cited  Esp. 
N.  P.  139,  and  1  Str.  648. 

Mr.  Mason,  in  reply,  cited  Barker  v.  Sutton,  Esp.  129,  281 ; 
Trials  per  pais,  186. 

The  Court,  (nem.  con.)  refused  the  instruction,  and  directed  the 
jury  that  the  plaintiffs  are  not  entitled  to  recover  for  the  quantify 
of  beef  delivered  without  showing  a  compliance  on  their  part  with 
the  agreement  declared  on,  to  deliver  rations  of  beef  for  the  space 
of  one  year,  in  the  manner  stated  in  the  special  count  in  the  de- 
claration, unless  such  compliance  was  prevented  by  the  act  of  the 
defendant. 

Verdict  for  the  defendant. 


Samuel  M'Intire's  Case. 
Jaror  not  pennittcd  to  affirm. 

Samuel  McIntire  being  summoned  as  a  juror  in  the  cause  of 
Whelan  v.  Whelan,  and  refusing  to  be  sworn,  although  offering  to 
affirm,  and  stating  that  he  never  had  been  sworn,  but  had  been 
often  affirmed  on  juries  in  other  States  as  well  as  in  this  Court; 
that  he  preferred  affirming  to  swearing ;  that  he  was  not  a  quaker, 
nor  attached  to  any  particular  religious  sect ;  was  ordered  into 
custody  of  the  marshal  until  the  further  order  of  this  Court.  Upon 
his  offering  to  be  sworn  without  kissing  the  book,  but  holding  up 
his  hand,  he  was  discharged. 


Thomas  Monroe,  Superintendent  of  the  City,  v.  Samuel  Hark- 
ness. 

Attachment  for  violating  an  injunction. 

A  Rule  granted  yesterday,  on  complainant's  affidavit,  to  show 
cause  why  an  attachment  of  contempt  should  not  issue,  for  violat- 
ing the  injunction  in  proceeding  towards  completing  a  two-story 
wooden  house.  Upon  further  testimony  in  support  of  the  rule  it 
was  made  absolute,  and  an  attachment  was  issued  returnable  im- 
mediately. 
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Thomas  Monroe,  Superintendent  of  the  City,  v.  William  Bradley. 


Thomas  Monroe,  Superintendent  of  the  City,  v.  William 

Bradley. 

The  Court  of  Chancery  will  imprison  for  contempt  in  violating  au  injunction. 

In  this  case,  a  similar  attachment  was  issued  in  the  first  instance. 
Both  the  defendants  were  ordered  into  close  custody  for  the  term 
of  six  days,  the  present  day  to  be  considered  as  one,  and  to  stand 
further  committed  until  the  costs  upon  the  attachment  should  be 
paid. 


CIRCUIT   COURT   OF   THE  UNITED   STATES. 


MARCH  26,  1804,  AT  ALEXANDRIA,  AN  ADJOURNED  COURT. 


Robert  Harrison's  Case. 

Upon  petition  for  habeas  corpus,  the  petitioner  must  produce  a  copy  of  the  warrant  of 
commitment,  or  an  aflSdavit  that  the  jailer  refused  to  give  a  copy. 

Petition  for  habeas  corpus.  Robert  Harrison  was  committed 
for  leaving  his  ship.  (Act  of  Congress,  June  20,  1790,  c.  51,  §  7.) 
[1  Stat,  at  Large,  134.] 

Discharged. 

The  Court  required  a  petition  in  writing,  and  a  production  of 
the  warrant  of  commitment,  or  a  copy,  or  affidavit  of  refusal  of  the 
jailer  to  give  a  copy. 


Memorandum. 
The  adjourned  term  is  an  extension  of  the  preceding  session. 

The  Clerk  had  brought  forward,  from  the  rules  held  since 
November,  all  the  office  judgments  in  chancery  cases. 

The  Court  were  of  opinion  that  such  causes  were  not  regularly 
before  them,  the  next  terra  being  the  next  succeeding  court  after 
the  office  judgments. 

Kilty,  C.  J.,  absent. 

-^ — — 

Askew  v.  Smith. 

A  defendant,  arrested  to  appear  at  the  next  term,  cannot  come  in  and  confess  judgment 
at  this  term ;  the  writ  being  returnable  to  the  next  term. 

Rule  to  show  cause  why  the  defendant  should  not  come  in  and 
confess  judgment. 

Mr.  Young's,  for  the  defendant.  Although  the  writ  is  not  return- 
able to  this,  but  to  the  next  term,  yet  a  confession  of  judgment 
cures  all  errors. 
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Rule  discharged  —  the  Court  being  of  opinion  that  such  judg- 
ment could  not,  at  this  time,  be  regularly  entered,  so  as  to  avail 

the  plaintiff. 

♦ 

Mayor  and  Commonalty  v.  Stephen  Cooke  and  others. 

The  defendant  cannot  appear  to  a  chancery  attachment  in  Virginia,  without  giving 

bail. 

Motion  by  Messrs.  Simms  and  C.  Lee,  for  the  defendant,  to 
appear  on  a  chancery  attachment,  without  giving  security  accord- 
ing to  the  Virginia  Act  of  1792,  c.  78.  1.  Because  Dr.  Cooke 
has  so  much  real  estate  in  town.  2.  Because  the  attachment  is 
for  taxes,  and  taxes  can  only  be  recovered  by  distress  and  sale. 

Appearance  refused,  without  security. 


"Wilson  &   Co.  v.  Dandridge's  Executor  and  Ricketts  & 
Newton  &  others. 

In  a  chancery  attachment  in  Virginia,  the  Court  may  order  the  attached  debt  to  be  paid 
over  to  the  plaintiff,  on  his  giving  security  to  refund,  &c.,  although  the  plaintiff's 
right  may  be  doubtful. 

Attachment  in  Chancery.  Motion  by  Mr.  Swann,  to  order 
Ricketts  &  Newton,  the  garnishees,  to  pay  the  money  to  the  plain- 
tiffs on  security  to  return,  &c.,  under  the  second  section  of  the 
Act  of  Virginia,  of  December  26,  1792,  old  Rev.  Code,  p.  122. 

Mr.  Jones,  for  Ricketts  &  Newton,  two  of  the  defendants.  This 
Court  has  no  jurisdiction  to  make  an  order  that  Ricketts  &  New- 
ton should  pay  the  money  to  the  plaintiffs  on  their  giving  security, 
because  the  person  (Comark)  named  as  executor,  has  disclaimed 
the  office  of  executor,  and  administration  has  been  committed  to 
James  H.  Hooe,  who  is  made  a  defendant,  and  has  answered. 
There  is,  therefore,  no  absent  debtor.  Even  if  Comark  had  acted 
as  executor,  under  the  will  and  probate  in  St.  Domingo,  yet  he 
would  have  no  control  over  the  debts  due  to  the  testator  in  this 
district,  according  to  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Fenwick  v.  Sears's  Administrator, 
1  Cranch,  259. 

Mr.  Swann,  contra.  The  second  section  of  the  act  is  explained 
by  the  fifth  section.  The  words  of  the  second  section,  are,  any 
absent  defendants,  and  others  within  the  State  indebted  to  such 
absent  defendants.  The  decision  of  the  Supreme  Court  in  Fen- 
ivick  v.  Sears^s  Administrator,  applies  only  to  administrators,  not  to 
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executors.  The  latter  derive  their  authority  from  the  will.  The 
executor,  therefore,  is  the  real  debtor,  although  the  probate  was 
in  a  foreign  country. 

Mr.  Jones,  in  reply.  The  only  evidence  of  the  debt  due  from 
Ricketts  &  Newton,  to  Dandridge,  is  from  their  confession ;  the 
whole  must  be  taken  together,  exactly  as  they  have  stated  it. 
Hooe  has  obtained  administration  since  filing  the  bill,  and  has 
been  made  a  party  at  this  term.  It  would  interfere  with  the  pri- 
ority due  to  the  bond  debts,  &c. 

Mr.  Sioann.   This  is  the  business  of  the  administrator  to  look  to. 

Motion  granted. 


John  V.  Thomas  v.  D.  C.  Brent,  Marshal,  &c. 

The  marshal  may  include  his  commissions  in  a  forthcoming  bond,  and  is  also  entitled 
to  his  commissions  upon  an  execution  on  the  bond. 

Rule  to  show  cause  why  the  marshal  should  not  return  his 
commissions  received  on  an  execution  upon  a  forthcoming  bond, 
which  included  his  commissions  on  a  former  execution  levied 
upon  goods. 

Mr.  Taylor,  in  support  of  the  rule.  The  Act  of  Congress,  of 
February  27, 1801,  [2  Slat,  at  Large,  106,]  §  9,  respecting  the  fees 
of  the  marshal,  refers  to  a  former  law  respecting  the  marshal  for  the 
district  of  Maryland.  If  the  fees  are  for  a  service  not  known  by 
the  laws  of  Maryland,  or  by  Act  of  Congress,  then  the  marshal 
is  either  not  entitled  to  a  fee,  or  he  is  entitled  under  the  laws  of 
Virginia  of  December  10,  1793,  c.  151,  <§>  13,  New  Rev.  Code, 
p.  298 ;  Dec.  24,  1794,  §  11,  New  Rev.  Co.  326,  and  the  fee- 
bill  of  Dec.  19,  1792,  New  Rev.  Co.  p.  218,  to  a  fee  of  sixty- 
three  cents  only.  The  property  has  not  been  actually  sold  nor 
replevied,  nor  has  the  debt  been  paid ;  the  marshal,  therefore,  is 
not  entitled  to  a  commission. 

Before  the  act  of  December  24th,  1794,  the  officer  could  not 
include  commissions  in  the  forthcoming  bond.  Worsham  v. 
Egleston,  1  Call,  48.  By  that  act,  the  officer  is  allowed  to  include 
commissions  in  the  bond,  but  shall  not  receive  them  unless  the 
bond  be  forfeited.  The  act  proceeded  upon  the  principle  that  the 
officer  was  entitled  to  commissions,  and  only  directs  that  they 
may  be  included.  It  was  founded  on  a  mistake  of  what  was  the 
law  before,  and  therefore  does  not  give  the  right  to  receive  a  com- 
mission. By  the  law  of  Maryland,  1779,  c.  25,  the  officer  is 
allowed  the  same  fees  on  attachment  as  on  execution,  where  the 

sheriff  is  chargeable. 

14* 
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By  the  Virginia  law,  the  sheriff  is  not  liable  to  the  risk  after 
bond  given,  and  cannot  be  chargeable  before,  because  the  defend- 
ant has  no  right  to  tender  a  bond  after  the  officer  has  removed 
the  goods,  and  until  removal,  the  officer  is  not  liable. 

Mr.  Mason,  contra.  The  bond  satisfies  the  former  judgment 
and  execution.  The  laws  of  Virginia  do  not  apply  to  the  case. 
By  the  Act  of  Congress,  the  fees  of  the  marshal  of  this  district, 
are  the  same  as  those  of  the  marshal  of  the  district  of  Maryland  ; 
which  by  the  Act  of  Congress  of  May  8th,  1792,  <§.  3,  [1  Stat,  at 
Large,  276,]  are  to  be  the  same  as  are  allowed  in  the  Supreme 
Court  of  the  State.  The  law  of  Maryland  is  the  only  law  ap- 
plicable to  the  case.  By  the  fee-bill  of  Maryland,  the  sheriff, 
for  levying  an  attachment,  or  where  the  sheriff  is  chargeable,  is 
entitled  to  the  same  fees  as  on  executions ;  and  upon  a  Jieri 
facias  the  same  as  upon  attchments  ;  and  upon  any  execution  for 
money,  he  is  entitled  to  7|  per  cent,  on  the  first  £10,  and  three 
per  cent,  on  the  residue.  The  words  are,  "or  wherewith  he 
shall  be  chargeable."  Was  the  marshal  chargeable  for  these 
goods  ?  The  case  stated,  is,  that  the  Jieri  facias  was  levied  on 
the  goods.  Levying-  means  taking  the  goods  into  possession. 
Until  the  goods  were  discharged  by  the  bond,  the  marshal  was 
chargeable.  The  fee  is  for  serving  the  execution,  and  making 
himself  liable  by  the  custody  of  the  goods.  The  defendant  may 
tender  a  forthcoming  bond  at  any  time  before  the  sale.  The 
time  is  not  important ;  some  time  must  intervene  between  the 
levying  and  the  bond.  Upon  the  second  execution,  the  marshal 
has  the  same  trouble  de  novo.  There  were  two  judgments,  and 
two  executons,  and  the  marshal  is  entitled  to  his  fees  on  both. 

Mr.  Yoiing-s,  and  Mr.  C.  Lee,  in  reply.  This,  by  the  laws  of 
Virginia,  is  one  continued  process,  and  constitutes  but  one  execu- 
tion. The  process  of  a  forthcoming  bond  is  not  known  in  Mary- 
land. There  is  not  a  new  judgment  on  the  bond.  It  is  only  an 
award  of  execution.  The  words  of  the  Act  of  Virginia  are,  that 
the  bond  shall  have  the  force  of  a  judgment,  and  therefore  the 
court  only  awards  execution. 

Rule  discharged,  nem.  con. 
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United  States  v.  McFarlane  &  others. 

Riots  are  punishable  at  common  law,  notwithstanding  the  statute.  Riot,  and  assault 
and  battery,  may  be  joined  in  the  same  indictment.  Imprisonment  is  not  a  neces- 
sary part  of  the  punishment  of  riot  at  common  law.  Upon  an  indictment  for 
riot  at  common  law,  the  term  of  imprisonment  is  not  to  be  assessed  by  the  jury. 

Indictment  at  common  law  for  a  riot,  and  for  assault  and 
battery. 

Mr.  Young's  moved  in  arrest  of  judgment.  1st.  Because  an 
indictment  will  not  lie  for  a  riot,  the  Act  of  Assembly  of  Virginia, 
of  December  4lh,  1786,  Old  Rev.  Co.  38,  39,  having  prescribed  a 
certain  mode  of  prosecution.  2d.  Because  assault  and  battery 
cannot  be  joined  with  riot,  in  the  same  indictment.  They  require 
separate  and  different  kinds  of  punishment.  Riot  is  of  a  higher 
nature,  and  the  assault  and  battery  merges  in  the  riot.  The 
assault  and  battery  may  be  justified,  but  the  riot  cannot.  1  Hawk. 
294,  295.  3d.  Because  no  specific,  unlawful  act  is  charged  for 
which  they  assembled.  "  With  intent  to  disturb  the  peace,"  is 
too  general.     Regina  v.  Gulston  et  al.  2  Ld.  Raym.  1210. 

Mr.  Mason,  contra.  1st.  Riot  is  a  common  law  offence.  The 
statute  is  cumulative.  See  the  last  clause,  which  speaks  of  persons 
legally  convicted  otherwise  than  in  the  manner  directed  by  that 
act.  The  statute  of  Virginia  is  copied  from  the  English  statute  of 
19  H.  7,  c.  13 ;  it  has  no  negative  words,  and,  therefore,  the  com- 
mon law  mode  of  trial  is  not  taken  away.  2d.  As  to  the  second 
point,  no  authority  is  cited,  and  no  reason  is  given,  why  assault 
and  battery,  and  riot,  should  not  be  joined  in  the  same  indict- 
ment, in  separate  counts.  3d.  The  third  objection,  is,  that  the 
indictment  charges  no  specific  unlawful  act  for  which  they  assem- 
bled. The  charge  is,  "  to  disturb  and  break  the  peace  of  the 
United  States."  This  is  a  specific  and  sufficient  charge.  Stubbs's 
Cr.  Ct.  Comp.  386,  391. 

Mr.  Youngs,  in  reply,  cited  United  States  v.  Simms,  in  the 
Supreme  Court  of  the  United  States,  February,  1803.     If  you 
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indict  under  a  statute,  you  must  bring  the  case  within  the  statute, 
and  cannot  resort  to  the  common  law. 

Motion  overruled,  and  judgment  entered. 

It  was  a  question,  whether,  under  the  last  section  of  the  act,  the 
jury  were  to  ascertain  the  term  of  imprisonment,  and  whether 
imprisonment  were  not  a  necessary  part  of  the  punishment ;  but 
the  Court  decided  both  in  the  negative.  Qucere  —  see  Old  Rev. 
Co.  287,  §  3  and  4 ;  and  p.  33,  38  ;  and  p.  112,  §  26. 


United   States  v.  Benjamin   Ricketts. 
If  a  man  be  present,  and  encourage  an  assault  and  battery,  he  is  a  principal. 

Assault  and  Battery  upon  Robert  Abercrombie,  a  constable. 

Mr.  Mason,  for  the  United  States,  moved  the  Court  to  instruct 
the  jury,  that  if  the  defendant  was  present  and  aiding,  abetting,  or 
encouraging  the  assault  and  battery,  he  was  a  principal. 

Mr.  Jones,  for  the  defendant,  contended  that  it  was  necessary 
he  should  have  been  present,  and  aiding,  and  abetting,  and  encou- 
raging. 

The  Court  {nem.  con.)  gave  the  instruction.  1  Hawk.  58 ; 
2  Hawk.  438;  2  M'Nally's  Evidence,  524. 


United  States  v.  Thomas  Duffy  alias  Rustick,  and  Christo- 
pher Duffy. 

A  confession  upon  oath,  before  a  magistrate,  cannot  be  given  in  evidence  against  the 

prisoner. 
Possession  is  prima  facie  evidence  of  property. 

Indictment  for  stealing  a  cable. 

Mr.  Taylor,  for  the  United  States,  produced  Mr.  Hoffman,  the 
magistrate,  to  prove  what  the  prisoners  had  testified  before  him  on 
an  examination  of  John  Duffy,  on  a  charge  of  stealing  the  cable  ; 
to  show  that  they,  being  examined  separately,  had  given  opposite 
and  inconsistent  accounts  of  the  cable,  and  to  show  their  confes- 
sion upon  oath  before  the  magistrate. 

The  Court  refused  to  admit  the  testimony,  upon  the  authority 
of  1  M'Nally's  Evidence,  47,  Rule  12;  BuUer,  N.  P.  242; 
Leach's  Cr.  Ca.  248,  1st  edition,  (Irish.) 

The  indictment  charged  the  cable  to  be  of  the  goods  and  chat- 
tels of  one  Andry. 

Mr.  Sivann,  for  the  defendants,  contended  that  the  jury  must  be 
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satisfied  that  Andry  had  a  general  or  special  property,  and  that  it 
being  in  Andry's  boat,  is  not  sufficient  evidence  of  property. 

The  Court  directed  the  jury,  that  a  qualified  property  was  suffi- 
cient, and  that  the  testimony  of  its  being  taken  from  Andry's  ves- 
sel is  competent  to  go  to  the  jury,  and  that  they  must  decide 
whether  Andry  had  a  qualified  property  in  the  cable. 


United  States  v.  Francis  Omeara. 

Words  accompanying  actions  may  be  giren  in  evidence  to  show  the  intent. 
An  officer  having  a  warrant  against  a  person  in  his  custody,  may  hold  him  under  it, 
without  informing  him  that  he  is  arrested  upon  it. 

Indictment  for  rescue  of  W.  Aubrey,  and  assault  and  battery 
upon  Abercrombie,  the  constable. 

Under  the  Act  of  Assembly  of  Virginia  of  December  26,  1792, 
Old  Revised  Code  287,  disturbers  of  religious  worship  may  be 
restrained  by  a  justice  present.  Abercrombie  was  ordered  by 
Mr.  Hoffinan,  a  justice  who  was  present,  to  take  Aubrey  into 
custody.  He  had  also  a  warrant  from  Mr.  Faw,  another  of  the 
justices. 

The  Court  decided,  that  the  words  which  the  defendant  spoke 
accompanying  his  actions,  should  be  given  in  evidence  against 
him,  to  show  the  intention  of  the  defendant  in  his  interference  and 
in  aggravation  of  the  penalty. 

Mr.  Mason  prayed  the  Court  to  instruct  the  jury  that  Omeara, 
being  in  custody  of  Abercrombie,  under  the  order  of  Mr.  Hoffinan, 
was  also  in  his  custody  under  the  warrant  of  Mr.  Faw,  although 
he  did  not  inform  the  prisoner  that  he  arrested  him  on  that  war- 
rant. 

Mr.  Taylor,  for  the  defendant,  cited  Countess  of  Rutland's  case, 
6  Co.  Rep.  54,  that  it  is  necessary  to  inform  the  person  arrested 
that  he  is  arrested  under  a  particular  warrant,  or  he  cannot  be  held 
under  it. 

The  Court  gave  the  instruction  as  prayed  by  Mr.  Mason. 


United  States  v.  Dunn  et  at. 

Indictment  for  a  riot.  The  witnesses  for  defendants  were  not 
allowed  by  the  Court  to  give  evidence  of  their  intention  in  meet- 
ing, they  having  testified  that  they  were  of  the  party  concerned 
in  the  riot. 
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AuLD  V.  Hepburn  &  Dundas. 

An  admission  of  facts  by  a  demurrer  in  one  suit,  is  not  eyidence  of  those  facts  in 
another  suit  between  the  same  parties. 

The  record  of  the  suit  of  Hepburn  Sf  Dundas  v.  Auld  was 
offered  in  evidence  by  the  plaintiff  to  show  that  by  demurring  to 
Auld's  plea,  in  that  case,  the  defendants  have  admitted  the  fact, 
that  the  release  was  required. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  cited  Lee  v.  Boothby,  1  Keb.  720 ; 
12  Viner,  82.  Admissions  upon  record  in  other  cases  between  the 
same  parlies,  may  be  given  in  evidence. 

Mr.  Siaann,  contra,  cited  Grills  v.  Mannell,  Willes,  380. 

The  Court  was  of  opinion  (nem.  con.)  that  the  admission  of  facts 
by  a  demurrer  cannot  bind  the  parly  in  any  other  plea,  or  in  any 
other  cause  where  the  facts  are  put  in  issue. 


Riley  v.  Cooper. 

After  the  jury  has  retired  and  returned  into  court  to  give  their  verdict,  the  Court  will 
not  permit  a  witness  to  be  examined  who  has  come  into  court  since  the  jurj' 
retired. 

The  jury  having  retired  and  returned,  and  being  asked,  said 
they  had  agreed  on  their  verdict. 

Mr.  E.  J.  Lee  prayed,  before  the  jury  declared  their  verdict, 
to  examine  a  witness  for  the  defendant  who  had  come  in  since 
the  jury  retired. 

Refused  by  the  Court.     Verdict  for  the  plaintiff,  $20. 


Cooke  v.  Myers. 

Upon  a  judgment  on  motion  upon  a  replevy  bond  for  rent,  the  plaintiff  is  entitled  to 

costs  of  the  motion. 

Motion  on  a  replevy  bond  for  rent. 

The  rents  were  attached  in  the  hands  of  the  tenant  at  the  time 
of  the  distress.     The  bond  included  costs  of  distress. 

Mr.  You7igSy  for  the  defendant,  contended  that  no  costs  could 
be  given  upon  this  motion,  the  plaintiff  having  released  the  costs 
of  distress. 

Judgment  for  the  amount  of  rent  due,  and  costs  of  this  motion  ; 
the  plaintiff  having  released  the  costs  of  the  distress. 
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Rambler  v.  Choat. 

In  an  action  at  law  by  a  seaman  against  the  master,  the  plaintiff  may  read,  in  evi- 
dence, the  answer  of  the  master  to  a  libel  by  the  seamen  for  their  wages,  the 
plaintiff  being  one  of  the  libellants. 

If  there  be  a  special  agreement,  the  plaintiff  cannot  recover  npon  a  general  count. 

Suit  by  a  seaman  for  wages  against  the  captain  of  the  ship 
Governor  Strong. 

Mr.  Youngs,  for  the  plaintiff,  offered  to  read  the  answer  of  the 
captain  to  the  libd  of  the  sailors  in  the  Court  of  Admiralty,  the 
present  plaintiff  being  one  of  the  libellants. 

Admitted  by  the  Court.     Kilty,  C.  J.,  doubting. 

It  appearing  by  the  proceedings  in  the  admiralty,  that  shipping 
articles  had  been  executed,  and  the  declaration  being  indebitatus 
assumpsit  for  work  and  labor,  and  quantum  meruit,  and  no  special 
count  on  the  agreement, 

The  Court  {nem.  con.)  was  of  opinion  that  the  plaintiff  could 
not  recover  on  this  declaration,  it  being  in  evidence  that  there 
was  a  special  agreement. 

Leave  to  amend,  on  giving  fresh  security  for  costs,  by  first  day 
of  next  term. 

Nonsuit  reinstated,  with  leave  to  amend. 


HooFF  V.  Ladd. 

If  a  tenant  who  has  occnpied  and  paid  rent  annually,  holds  over  into  a  new  year,  it  is 
evidence  of  a  new  demise  for  a  year. 

Debt  for  rent  —  demise  for  one  year. 

The  Court  was  of  opinion  that  although  no  special  agreement 
was  made  about  the  rent,  yet  if  the  defendant  had  occupied  and 
paid  rent  annually  ;  and  had  continued  into  a  second  year,  it  was 
evidence  of  a  new  demise  for  one  year.  So  if  he  had  paid  rent 
monthly,  it  Avould  be  a  demise  for  a  month,  &c. 


Bank  of  Alexandria  v.  Henderson. 

The  Bank  of  Alexandria,  under  its  charter,  had  a  right  to  have  its  causes  tried  at  the 
first  term  to  which  the  writ  was  returnable,  if  the  note  were  made  negotiable  at  the 
bank,  and  the  writ  was  served  ten  days  before  its  return  day. 

Motion  by  Mr.  Simms,  for  the  plaintiff,  to  try  the  cause  at  the 
first  term,  and  that  the  marshal  return  the  writ 
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Mr.  Jones,  for  the  defendant.  The  return  day  of  writs  by  the 
rule  of  this  Court,  is  the  day  after  the  last  day  of  the  term.  The 
cause  cannot  be  tried  before  the  writ  is  returned. 

(The  writs  are  not  made  returnable  to  any  particular  day ;  but 
generally  to  the  term.) 

Mr.  Simms.  The  intention  of  the  act  (the  charter  of  the  bank) 
is  to  give  a  speedy  remedy.  It  requires- (section  20)  that  an  issue 
shall  be  made  up  and  a  trial  peremptorily  had  at  the  first  term,  to 
which  the  writ  shall  be  returnable,  provided  that  the  note  be 
made  negotiable  at  the  bank  ;  and  the  writ  be  served  ten  days 
before  its  return  day. 

Both  motions  were  granted.  The  Court  being  6f  opinion  that 
they  have  a  right  to  call  upon  the  marshal  now  to  return  the 
writ ;  it  being  a  necessary  means  of  trying  the  cause. 


Bank  of  Alexandria  v.  James  Wilson. 

The  Bank  of  Alexandria,  under  its  first  charter,  could  maintain  an  action  against  an 
indorser  of  a  note  made  negotiable  in  that  bank,  without  first  bringing  suit  against 
the  maker. 

Wilson  was  indorser  of  the  note  of  Ricketts,  Newton  &  Co. 
and  Alexander  Henderson  &  Co.  The  note  was  discounted  at 
the  Bank  of  Alexandria  for  the  benefit  of  Alexander  Henderson 
&Co. 

Messrs.  Taylor,  C.  Lee,  and  Jones,  for  the  defendant,  contended, 
That  the  provisions  of  the  charter  of  the  bank  respecting  summary 
judgments,  applied  only  to  the  party  who  was  the  real  debtor. 
That  in  Virginia  the  maker  must  be  sued,  &c.,  before  resort  can 
be  had  to  the  indorser.  The  Act  of  Assembly  does  not  alter  the 
general  law  of  Virginia  respecting  promissory  notes.  If  the  charter 
meant  that  all  the  .parties  should  be  sued  at  the  same  time,  it 
would  have  had  words  to  that  effect.  In  the  act  giving  an  action 
of  debt  on  bills  of  exchange,  such  words  have  been  used.  The 
remedy  is  against  the  person  indebted  —  the  defaulter.  The 
indorser  does  not  become  indebted  until  the  insolvency  of  the 
maker  is  made  to  appear  by  suit,  &c.  The  indorsement  does  not 
create  the  debt.  In  a  suit  upon  the  indorsement  of  a  bond,  the 
same  remedy  is  given  ;  bonds  and  notes  are  put  upon  the  same 
footing  by  the  act.  The  statute  only  provides  a  new  remedy. 
It  does  not  prescribe  a  new  mode  of  creating  a  debt.  The  in- 
dorsement does  not  of  itself  make  the  indorser  the  debtor.  The 
persons  liable  to  this  remedy  must  be  indebted  to  the  bank  on 
bonds,  bills  or  notes  given  or  indorsed  by  them,  with  an  express 
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consent  in  writing  that  they  may  be  negotiable  at  the  said  bank, 
and  must  have  refused  to  pay  the  same  when  due. 

Mr.  Simms,  for  the  plaintiff.  Every  contract  is  to  be  carried 
into  effect  according  to  the  intention  of  the  parties  at  the  lime  of 
contracting.  That  intention  is  shown  by  the  general  understand- 
ing and  practice  of  persons  dealing  with  the  Bank  of  Alexandria, 
aiul  of  other  banks.  The  charter  is  to  be  construed  according  to 
the  intent  of  the  legislature,  to  be  collected  from  the  whole  act. 
The  intent  was  to  give  a  speedy  remedy  against  the  indorser  as 
well  as  against  the  maker.  The  words  of  the  charter  are,  "  At 
the  time  the  same  may  become  due."  If  the  indorser  does  not 
pay  at  that  lime  he  is  liable  to  ihe  speedy  remedy.  The  debt 
arises  at  the  time  of  indorsement.  Kyd,  113,  114.  Bonds  would 
be  on  the  same  ground  under  this  Act  of  Assembly,  if  the  words 
"  negotiable  in  the  Bank  of  Alexandria,"  were  inserted  in  them. 
The  intention  of  the  parlies  to  the  note  and  of  the  legislature  in 
enacting  the  law,  was  that  all  the  parties  should  be  liable  to  the 
speedy  remedy.  The  construction  of  the  statute  ought  to  be  such 
as  to  remove  the  evil,  and  advance  the  remedy.  A  new  remedy 
was  not  the  only  object  of  the  legislature.  They  have  prescribed 
the  mode  of  creating  the  debt,  by  requiring  the  insertion  of  the 
words  "  negotiable  at  the  Bank  of  Alexandria." 

Mr.  Swann,  on  the  same  side.  It  is  said  the  law  is  unconstitu- 
tional ;  that  by  the  bill  of  rights  no  exclusive  privileges  can  be 
granted  except  for  public  services.  This  argument  would  go  to 
destroy  all  the  corporations  in  the  State  of  Virginia,  and  would 
apply  to  all  the  cases  of  summary  remedy  given  by  statute,  as  in 
the  case  of  sheriffs,  landlords,  judgments  on  motions,  securities, 
fire  insurance  company,  &c. 

The  bank  itself  is  liable  to  the  same  short  process.  The  pre- 
amble of  the  act  is  a  key  to  its  construction.  The  object  is  punc- 
tuality of  payment.  The  words  "  indebted  by  bond,  bill,  or  note 
given  or  indorsed,"  show  that  a  person  may  become  indebted  by 
indorsement.  If  indebted  by  indorsement,  at  what  time  is  that 
debt  to  be  paid  ?  The  law  says  the  action  shall  lie  if  the  money 
is  not  paid  at  the  time  the  same,  that  is  the  bond,  bill,  or  note,  shall 
become  due. 

Mr.  C.  Lee,  in  reply.  The  summary  remedy  was  not  neces- 
sary. It  is  a  private  institution,  trading  for  its  own  benefit.  The 
statute  only  provides  a  remedy ;  it  does  not  alter  the  relative 
liability  of  the  parties.  It  does  not  adopt  the  statute  of  Anne.  It 
puts  bonds,  having  the  words,  "  negotiable  at  the  Bank  of  Alex- 
andria," on  the  same  footing  as  notes.  The  case  of  Lee  v.  Love, 
1  Call,  497,  decides,  that  between  private  persons  those  words 
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make  no  difference.  As  it  respects  the  bank,  it  only  gives  the 
sumoiary  remedy,  that  is,  a  speedy  trial. 

The  Court  was  of  opinion  {nem.  con.)  that  it  was  not  necessary 
to  bring  suit  against  the  maker  of  ihe  note  in  order  to  create  a 
right  of  action  against  the  indorser.  Kilty,  C.  J.,  said,  "as  it  is 
in  other  cases." 

Cranch,  J.,  said  his  opinion  was  made  up  on  the  ground  that 
no  case  had  yet  been  decided  that  an  indorsed  promissory  note, 
payable  to  order,  was  not  a  negotiable  note  ;  or  a  bill  of  ex- 
change ;  and  that  he  was  of  opinion  that,  upon  such  a  note,  no 
suit  was  necessary  against  the  maker,  in  any  case,  to  support  an 
action  against  the  indorser. 


Lenox  &  Maitland  v.  William  "Wilson. 

The  indorser  at  Alexandria,  of  a  foreign  bill  of  exchange,  to  a  merchant  in  New  York, 
is  only  liable  for  damages  according  to  the  law  in  force  in  Alexandria. 

This  was  an  action  by  the  holder  against  the  indorser  of  a 
foreign  bill  of  exchange,  indorsed  by  the  defendant  in  Alexan- 
dria, (where  the  damages  fixed  by  law  are  ten  per  cent.)  to  the 
plaintiff,  who  resided  in  New  York,  where  the  damages  were  fixed 
by  law  at  twenty  per  cent.  The  jury  gave  their  verdict  for  the 
New  York  damages. 

A  motion  by  the  defendant  for  a  new  trial,  on  the  ground  of 
excessive  damages,  was  overruled  by  the  Court,  on  the  plaintiffs' 
releasing  the  difference,  which  was  about  444  dollars. 

Mr.  Simms,  for  the  plaintiff;  Messrs.  E.  J.  Lee  and  C,  Lee,  for 
the  defendant. 


United  States  v.  Moses. 

A  witness  is  not  bound  to  answer  a  question,  the  answer  to  which  may  tend  to  crimi- 
nate himself 

Mr.  E.  J.  Lee,  for  the  United  States,  produced  Billy,  a  witness. 
The  confession  of  Moses  had  been  given  in  evidence,  that  he 
bought  the  goods  of  Billy,  (the  goods  having  been  proved  to  have 
been  stolen.)  The  question  was  asked  of  Billy,  whether  he  sold 
them  to  Moses.  Objection  by  Mr.  Jones,  that  it  tended  to  crimi- 
nate the  witness. 

The  Court  sustained  the  objection. 
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Wise  v.  Decker. 

Assumpsit  will  not  lie  at  common  law  on  a  parol  demise.    The  Stat.  11  G.  2,  c.  19, 
is  not  in  force  in  Virginia. 

Assumpsit  for  rent,  on  a  parol  demise.    Demurrer  to  1st  count. 

Mr.  Taylor  and  Mr.  Jones,  for  the  defendant.  Assumpsit  will 
not  lie  at  common  law  for  rent  on  a  demise.  11  Geo.  2,  c.  19 ; 
Esp.  N.  P.  20 ;  4  Bac.  Ab.  366 ;  Chapman  v.  Soulhwicke,  1  Lev. 
204 ;  Johnson  v.  May,  3  Ijcv.  150 ;  Darlnal  v.  Morgan,  Cro.  Jac. 
598  ;  Clerk  v.  Palady,  Cro.  Eliz.  859  ;  2  Blk.  Com.  41 ;  Co.  Lit. 
141  (6).  There  must  be  a  special  and  collateral  promise.  Reade 
V.  Johnson,  1  Cro.  Eliz.  242 ;  Symcock  v.  Payn,  Cro.  Eliz.  786 ; 
Slack  V.  Bowsan,  2  Cro.  668 ;  Brett  v.  Reed,  3  Cro.  343 ;  Acton 
V.  Symon,  Cro.  Car.  414 ;  Ashbrooke  v.  Snape,  1  Cro.  240. 

The  Stat.  11  Geo.  2  was  made  to  remedy  this  inconvenience ; 
but  that  statute  is  not  of  force  in  Virginia. 

Mr.  Young-,  for  the  plaintiff,  cited  Dartnal  v.  Morgan,  2  Cro. 
598 ;  4  Bac.  Ab.  366 ;  Hunt  v.  Sone,  1  Cro.  118. 

The  count  was  adjudged  bad  by  the  Court,  nem.  con. 


WooDROw  V.  Coleman. 

The  father  of  an  apprentice  who  binds  himself,  is  liable  upon  the  indentures,  by  rea- 
son of  his  signature  and  seal,  although  there  be  no  express  words  of  covenant  bind- 
ing the  father. 

Covenant  against  the  father  on  articles  of  apprenticeship  of  the 
son,  the  boy  having  run  away.  Oyer  and  general  demurrer  to 
the  declaration. 

Mr.  Taylor,  for  the  defendant,  contended  that  the  signature  and 
seal  of  the  father,  is  only  evidence  of  his  consent.  As  there  are 
no  words  in  the  indenture  to  bind  the  father,  no  action  can  be 
maintained  upon  it  against  him.  Co.  Lit.  172 ;  Evelyn  v.  Chi- 
chester, 3  Burr.  1719  ;  Old  Rev.  Code  of  Virginia,  c.  95,  <§►  15;' 
Maddon  v.  White,  2  T.  R.  161 ;  Rex  v.  Hindringham,  6  T.  R. 
557. 

Mr.  Sioann,  contra.  By  the  law  of  Virginia,  a  father  may  bind 
his  child,  and  the  father  is  liable  if  the  son  embezzles  the  master's 
money.  It  is  upon  the  faith  of  this  that  the  master  takes  the 
apprentice.  A  father  has  a  right  to  bind  the  son  without  his  con- 
sent.   The  father  might  have  brought  an  action  against  the  master 
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upon  this  indenture.  The  words  are,  "  the  said  parlies  bind  them- 
selves each  to  the  other."  3  Bac.  Ab.  547 ;  Gylbert  v.  Fletcher^ 
Cro.  Car.  179 ;  Wliitley  v.  Lofius^  8  Mod.  191 ;  Branch  v.  Eiuing- 
ton,  Doug.  518. 

Judgment  for  plaintiff  on  the  demurrer. 
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James   McCutchen  v.  Nicholas   Hilleary. 

The  defendant  may  require  security  for  costs,  from  a  plaintiff  who  has  removed  from 
tiie  district  since  the  commencement  of  the  action. 

Assault  and  battery.  The  defendant  stated  that  since  the 
bringing  this  suit  the  plaintiff  had  removed  from  the  district  to 
Philadelphia,  and  has  there  fixed  his  residence,  &c. 

Motion  by  the  defendant's  counsel  to  lay  a  rule  on  the  plaintiff 
to  give  security  for  costs. 

Granted.     Kilty,  C.  J.,  doubting. 


Davis,  Cope  et  al.  v.  James  Marshall. 

A  defendant,  discharged  under  the  insolvent  law  of  Pennsylvania,  may  appear  here 
and  discharge  an  attachment  without  giving  special  bail. 

Attachment  of  goods  under  the  Act  of  Assembly,  1795,  c.  56. 

Mr.  Mason,  for  the  defendant,  moved  to  appear  without  bail,  so 
as  to  discharge  the  attachment.  The  debt  was  contracted  in 
Maryland.  The  defendant  removed  to  Pennsylvania,  where  his 
creditors  arrested  him,  and  he  was  released  under  the  insolvent 
law  of  Pennsylvania.  The  plaintiffs  sued  in  the 'General  Court 
of  Maryland.  On  producing  the  discharge,  the  General  Court 
admitted  an  appearance  without  bail ;  and  the  plaintiffs  struck  off, 
the  suit  there,  and  laid  this  attachment  in  the  District  of  Columbia. 

Mr.Morsell,  for  the  plaintiffs,  objected,  1st.  That  the  Act  is  not 
in  force  in  this  district.  2d.  That  the  defendant  cannot  dissolve 
the  attachment  without  giving  bail. 

The  Court  permitted  defendant  to  appear  on  filing  common 
bail. 

CrancHj  J.,  did  not  sit  in  this  case. 
15* 
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United  States  v.  William  Squaugh. 

Selling  less  than  a  pint,  nnder  a  license  to  sell  not  less  than  a  pint,  ia  selling  without 

license. 

Indictment  for  selling  less  than  a  pint  of  whiskey. 

The  defendant  produced  a  license  to  retail  not  less  than  a  pint. 

Not  permitted  to  be  given  in  evidence.  Fined  $16  under  the 
Act  of  1784,  c.  37,  §  4,  and  not  600  pounds  tobacco  under  the 
Act  of  1780,  c.  24,  §  11  —  it  being  a  retailing  without  license. 


Devigny  v.  Moore. 

After  the  term  at  which  a  rule  was  laid  npon  the  plaintiff  to  give  security  for  fees,  the 
clerk,  upon  a  motion  for  judgment  on  the  rule,  need  not  prove  the  plaintiff  to  be  a 
non-resident. 

The  rule  on  the  plaintiff  to  give  security  for  fees,  was  laid  at 
the  last  term.  The  clerk,  at  this  term,  moved  for  non  pros,  on  the 
rule. 

Mr.  Peacock,  for  the  plaintiff,  contended  that  the  clerk  must 
show  that  the  plaintiff  lives  out  of  the  county. 

But  the  Court  {nem.  con.)  ordered  the  non  pros,  to  be  entered, 
unless  the  plaintiff  should  prove  his  residence  within  the  county. 


United  States  v.  Stuart  Williams. 

There  cannot  be  an  accessory  at  common  law  to  an  offence  which  does  not  amount  to 

a  felony. 

Indictment  for  feloniously  receiving,  harboring,  and  maintain- 
ing one  Daniel  Hennessee,  who  had  been  convicted,  under  the  Act 
of  Congress  of  1790,  [1  Stat,  at  Large,  112,]  of  stealing  a  pair  of 
silver  candlesticks.  The  indictment  did  not  state  that  Hennessee 
had  been  convicted  of  feloniously  stealing. 

Motion  in  arrest  of  judgment.  1.  Because  it  does  not  appear 
in  the  indictment  that  I).  Hennessee  was  convicted  of  any  felony, 
but  only  of  a  misdemeanor,  and  there  could  be  no  accessory  to 
the  offence  of  which  Hennessee  was  convicted.  2.  That  D.  Hen- 
nessee, the  principal  is  stated  to  have  been  convicted  of  stealing 
one  pair  of  candlesticks,  one  saddle,  and  one  bridle.  Whereas 
the  record  and  conviction,  produced  in  evidence,  only  find  him 
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guilty  of  stealing  the  candlesticks,  and  not  the  other  articles 
charged  in  his  indictment. 

Mr.  P.  B.  Key,  for  the  defendant.  1.  D.  Hennessee  was  con- 
victed of  a  trespass  only,  under  the  Act  of  Congress.  And 
although  the  act  gives  an  indictment  against  accessories  after  ihe 
fact,  yet  Williams,  not  being  indicted  under  the  statute,  cannot  be 
punished  under  the  statute.  The  indictment  against  Hennessee 
does  not  state  the  act  to  have  been  done  feloniously.  Where  the 
indictment  does  not  state  the  act  to  have  been  done  feloniously,  it 
is  only  a  trespass.  4  Tuck.  Bl.  306.  No  circumlocution  can  sup- 
ply the  word  feloniously,  {felonice.)  2  Hawk.  320.  Hennessee 
is  only  charged  with  an  offence  which  is  a  trespass  at  common 
law.  It  is  said  that  felony  is  derived  from  fee,  which  signifies  the 
feud  or  land,  and  Ion,  forfeiture.  Hence,  felony  is  a  crime  which 
forfeits  land.  Cr.  Cir.  Comp.  95,  96,  104,  6lh  edition.  This 
indictment  against  Hennessee,  is  a  good  indictment  under  the 
Act  of  Congress.  At  common  law,  I  here  can  be  no  accessory 
after  the  fact,  except  in  felony.  4  Tuck.  Bl.  37,  38.  And  the 
felony  must  be  completed  at  the  time  the  assistance  is  given. 
[1  Stat,  at  Large,  114.] 

The  indictment  against  Williams  is  not  under  the  statute.  The 
statute  has  made  it  less  than  felony  ;  it  gives  no  forfeiture  of  lands 
or  goods.  The  indictment  against  Williams  is  at  common  law, 
and  states  that  Williams,  well  knowing  that  Hennessee  had  com- 
mitted the  said  theft,  &;c.  4  Tuck.  Bl.  37,  38.  If  indicted  at  com- 
mon law,  he  cannot  be  punished  under  the  statute.  The  statute 
judgment  cannot  be  given  upon  a  common  law  indictment.  2 
Hawk.  357.  Where  clergy  is  taken  away  expressly  by  any  sta- 
tute, the  offence  must  be  laid  in  the  indictment  against  that  very 
statute,  and  the  words  of  it,  or  the  offender  shall  have  his  clergy. 
1  H.  H.  P.  C.  529 ;  Foster,  356,  357 ;  Kel.  104.  See  Cr.  Cir. 
Comp.  412,  Larceny. 

Mr.  Maso?i,  Attorney  for  the  United  States.  The  Act  of  Con- 
gress speaks  of  it  as  a  felony,  "  larceny  aforesaid."  Stealing  is 
felony  at  common  law.  The  facts  stated  in  the  indictment  against 
Hennessee  amount  to  felony.  It  was  not  necessary,  in  the  indict- 
ment under  the  statute,  to  charge  the  act  to  have  been  done  "  felo- 
niously," to  obtain  a  judgment  under  the  statute.  Every  offence 
which  produced  a  forfeiture  of  lands  or  goods,  was,  at  common 
law,  a  felony.  It  is  sufficient  to  show,  that  Hennessee's  offence 
■was  felony  at  common  law.  The  jury  say  he  did  feloniously  har- 
bor, and  receive,  &c.  It  is  a  good  indictment  under  the  statute, 
though  not  contra  formam  statuti.     Cr.  Cir.  Comp.  412. 

As  to  the  second  point,  the  variance  between  the  allegation  and 
the  evidence ;  it  ought  to  have  been  made  at  the  trial.  It  is  now 
too  late. 
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Mr.  Key.  The  United  States  may  waive  ihe'felony,  and  indict 
for  the  trespass.  The  Act  of  Congress  makes  it  an  intermediate 
offence  between  trespass  and  felony.  It  is  the  punishment  only  that 
makes  a  felony.  The  Act  of  Congress  gives  this  Court  the  power 
to  punish  it  more  severely  than  if  it  was  a  mere  trespass,  and  not 
so  severely  as  by  common  law.  The  Act  of  Congress  is  not  to 
be  lightly  construed  to  create  a  felony. 

Judgment  arrested.  Because  the  indictment  against  the  princi- 
pal did  not  charge  him  with  a  felony. 

Kilty,  C.  J.,  absent. 


Pancoast  v.  Barry. 

In  ejectment,  plats  are  part  of  the  pleadings  ;  in  trespass  they  arc  evidence  only. 
Upon  the  plea  of  not  guilty,  in  trespass  quare  clausum  fregit,  and  notice  of  "  defence 

on  warrant,"  the  defendant  may  give  his  title  in  evidence  as  a  justification,  without 

pleading  it  specially. 
A  person  interested  in  supporting  a  particular  location,  is  not  a  competent  witness  to 

prove  it. 
All  locations  not  counter-located  are  admitted  to  be  correct. 
When  a  boundary  is  proved,  course  and  distance  must  yield  to  it. 

Trespass  quare  clausum  f regit ;  not  guilty ;  defence  on  warrant ; 
plats,  deposition,  and  accounts  filed  ;  leave  to  add  and  amend. 

The  defendant  had  a  new  location  and  plat  of  a  contiguous 
tract  made  by  the  surveyor,  since  the  last  term,  under  leave  to 
add  and  amend,  thirty  days'  notice  having  been  given  to  Pancoast. 

Mr.  Gantt,  for  the  plaintiff,  moved  for  a  continuance,  on  the 
ground  of  its  being  an  important  amendment  on  the  part  of  the 
defendant,  which  would  require  time  to  consider  and  plead. 

Mr.  Mason  and'Mr.  Kei/slaled  that,  in  ejectments,  the  locations 
of  the  pretensions  of  the  parlies  are  considered  as  part  of  the 
pleadings,  the  allegata  ;  but  that  locations  of  adjacent  lands,  for 
illustration,  are  to  be  considered  as  matter  of  evidence,  probata. 
But  this  is  an  action  of  trespass.  All  plats  taken  in  an  action  of 
trespass  are  for  illustration,  and  are  matters  of  evidence  ;  it  is 
therefore  like  the  taking  of  a  deposition  ;  notice  was  duly  given 
to  the  opposite  party.  He  had  time  to  collect  counter  evidence,  if 
he  pleased. 

Upon  the  trial,  Mr.  Woodward,  for  the  plaintiff,  moved  to 
strike  out  "  defence  on  warrant,"  and  contended  that  if  the  de- 
fendant means  to  rely  on  title  as  a  justification,  it  must  be 
specially  pleaded. 

Messrs.  Mason  and  Key,  for  the  defendant. 

The  words,  "  defence  on  warrant,"  are  only  to  give  notice  of 
the  nature  of  the  evidence  intended  to  be  produced. 
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The  plea  is,  not  guilty.  Upon  the  trial  of  that  issue,  if  the 
plaintiff  should  object  to  the  evidence,  that  will  be  ihe  time  to 
consider  it.  It  has  been  the  uniform  practice  in  Maryland  to  try 
the  title  on  the  general  issue,  after  giving  notice  in  this  form. 

And  of  this  opinion  was  the  Court.     Kilty,  C.  J.,  absent. 

H.  Selby  was  called  by  the  plaintiff  to  prove  the  declarations 
of  a  Mr.  Bean,  who  is  dead,  as  to  the  2d  boundary  of  1st  line  of 
St.  Elizabeth,  and  that  it  was  some  distance  westward  of  the 
place  alleged  by  defendant ;  but  it  appearing  that  Bean  was  the 
owner  of  an  adjoining  tract,  which  would  be  injured  by  the  de- 
fendant's location,  the  Court  refused  to  admit  his  declarations  to 
go  in  evidence. 

Afterwards,  the  defendant  having  given  the  declarations  of  the 
same  Mr.  Bean  in  evidence,  in  support  of  his  location,  the  Court 
permitted  the  plaintiff'  to  give  evidence  of  Bean's  declarations  to 
the  contrary.  For  if  Bean  had  himself  been  introduced  as  a 
witness  for  the  defendant,  it  would  be  competent  to  give  his  con- 
trary declarations  to  others  at  different  times,  in  evidence,  to  dis- 
credit him,  and  his  declarations  cannot  be  better  evidence  than 
his  testimony  upon  oath. 

Mr.  Key  moved  the  Court  to  instruct  the  jury  that  all  locations 
made  by  either  party  and  not  counter-located  by  the  opposite,  are 
admitted  to  be  correct. 

Mr.  Woodward  contended  that  his  client  not  having  in  fact 
attended,  although  he  had  notice,  was  not  bound  by  the  plats. 

The  Court  gave  the  instruction  as  prayed.  It  was  admitted, 
that  where  a  boundary  is  called  for  and  proved,  the  course  and 
distance  must  conform,  although  thereby  it  varies  from  the  course 
and  distance  stated  in  the  grant. 


TiBBS  &  Co.  V.  Parrott. 

When  an  action  is  brought  in  the  name  of  a  mercantile  firm,  the  Court  will  suffer  the 
declaration  to  be  amended  by  inserting  the  names  of  the  several  persons  who  com- 
pose the  firm. 

Mr.  Sioanji,  for  the  plaintiffs,  moved  to  amend  the  declaration 
by  specifying  the  names  of  the  company. 

Mr.  Mason  asked  if  there  was  any  thing  to  amend  by,  and 
cited  the  cases  of  Nicholls  v.  Harrison,  decided  at  December 
term,  1802,  (not  reported,)  which  was  a  refusal  by  the  Court 
(Marshall,  J.  and  Cranch,  J.  against  the  opinion  of  Kilty,  C.  J.) 
to  allow  covenant  to  be  changed  to  case,  or  case  to  covenant. 

The  Court  {nem.  con.)  allowed  Mr.  Swann  to  amend,  it  being  a 
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different  amendment  from  the  one  mentioned  by  Mr.  Mason,  and 
not  changing  the  cause  of  action  ;  but  the  Court  expressed  an 
unwillingness  to  extend  the  rule  further  than  it  had  been. 


Clementson  v.  F.  Beatty,  Jr. 

If  the  contract  was  with  the  defendant  and  another  as  joint  partners,  the  defendant 
cannot  take  advantage  of  it  but  by  plea  in  abatement. 

Assumpsit  for  goods  sold  and  delivered. 

Mr.  Mason  objected  that  the  goods  were  delivered  to  Fisher 
&  Beatty  jointly  as  partners. 

Mr.  Swann  contended  that  he  could  not  take  advantage  of  this 
on  the  general  issue,  and  cited  the  case  of  Rice  v.  Shuie. 

Cranch,  J.,  stated  that  he  considered  the  principle  to  be  laid 
down  generally,  that  where  a  partnership  was  alleged  by  the  de- 
fendant, he  must  plead  it  in  abatement,  and  name  all  the  partners. 

Mr.  Mason  abandoned  the  point. 


United  States  v.  Philip  Williams  and  Jacob  Ray. 

A  prisoner,  indicted  for  counterfeiting  a  note  of  the  Bank  of  the  United  States,  is  not 
entitled  to  a  list  of  witnesses  and  jurors  two  days  before  pleading,  although  the 
statute  makes  it  felony. 

A  witness  may  be  allowed  his  fees  although  not  regularly  summoned. 

The  prisoners  being  brought  up  to  be  arraigned  for  counterfeit- 
ing a  bank-note  of  the  United  States  for  fifty  dollars,  — 

Mr.  Key^  counsel  for  the  prisoner,  observed  that  the  Act  of 
Congress  [1  Stat,  at  Large,  573,]  has  made  it  felony,  and  the  Act 
of  30ih  of  April,  1790,  §  29,  [ut  sup.  118,]  entitles  the  prisoners  to 
a  copy  of  the  indictment  and  a  list  of  witnesses  in  all  capital  cases. 
Every  felony  at  common  law  is  a  capital  offence.  He  therefore 
demanded  for  the  prisoners  a  list  of  witnesses  and  jurors,  and  a 
copy  of  the  indictment  two  days  before  pleading. 

Mr.  Mason  denied  that  Congress,  by  making  it  felony,  had 
made  it  a  capital  offence.  It  was  not  a  felony  at  common  law, 
and  the  Act,  at  the  same  time  that  it  makes  it  a  felony,  prescribes 
a  punishment  less  than  death. 

The  Court  (Kilty,  C.  J.,  absent,)  was  of  opinion,  that  the  pri- 
soners were  not  entitled,  under  the  Act  of  Congress  of  30th  of 
April,  1790,  §  29,  [1  Stat,  at  Large,]  to  a  list  of  witnesses,  jurors, 
&c.,  but  ordered  them  to  be  furnished  with  a  copy  of  the  indict- 
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ment,  and  gave  Ihem  reasonable  time  to  plead.  A  witness  from 
Philadelphia,  who  was  not  summoned,  was  allowed  to  prove  his 
attendance  to  testify  to  the  grand  jury  in  this  case,  having  been 
requested  by  the  Attorney  for  the  United  States  to  attend. 

A  venire  facias  was  ordered  for  the  3d  Monday  in  September. 


Thomas  Moore  v.  Nicholas  Voss. 

Bankniptcy  of  the  plaintiff  cannot  be  proved  by  parol. 

If  the  original  entries  are  lost,  a  copy  may  be  given  in  evidence. 

Assumpsit  for  goods  sold  and  delivered. 

Mr.  Heivitt,  for  the  defendant,  offered  parol  evidence  to  prove 
the  bankruptcy  of  the  plaintiff  and  assignment  of  his  effects,  to 
show  that  the  plaintiff  could  not  maintain  the  action.     Refused. 

At  the  prayer  of  the  defendant's  counsel,  the  Court  (Kilty, 
C.  J.,  absent,)  gave  the  following  direction  to  the  jury  : — That 
if  they  should  be  of  opinion,  from  the  evidence,  that  the  book 
produced  is  the  original  entry  of  the  sale  and  delivery,  or  if 
they  should  be  of  opinion,  from  the  evidence,  that  a  former  entry 
had  been  made,  but  that  the  same  is  now  lost  or  destroyed,  and 
that  this  book  was  truly  copied  from  the  original  entry  by  the  wit- 
ness, then  this  book  is  evidence  ;  but  if  they  should  be  of  opinion 
that  prior  entries  exist  which  are  not  produced,  then  this  book  is 
not  evidence.    Peake,  L.  E.  136  ;  Church  v.  Perkins,  3  T.  R.  749. 


Thomas  K.  Beale  v.  Nicholas  Voss. 

If  the  verdict  be  reduced  below  twenty  dollars  by  account  in  bar,  there  must  be  judg- 
ment of  non  pros. 

Assumpsit  for  work  and  labor  ;  an  account  in  bar  given  in  evi- 
dence ;  verdict  for  45  cents ;  motion  for  non  pros.  See  Maryland 
Laws,  1785,  c.  46,  <^  7 ;  November,  1785,  c.  87,  <^  2 ;  17  Novem- 
ber, 1791,  c.  68,  <^  9. 

Mr.  Mason,  for  the  defendant,  and  Mr.  Key,  for  the  plaintiff, 
admitted,  that  by  the  law,  in  Maryland  there  should  be  a  non 
pas. 

Non  pros,  entered  at  December  term,  1804. 

Kilty,  C.  J.,  absent. 
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Thomas  Moore,  use  of  W.  Oxley,  v.  Henry  Dunlop. 

A  writ  of  error  is  not  a  supersedeas  unless  a  copy  of  the  writ  be  filed  in  the  clerk's 
office  for  the  adverse  party,  according  to  the  23d  section  of  the  Judiciary  Act  of 
1789. 

Motion  to  quash  the  execution,  it  having  issued  before  mandate, 
and  after  writ  of  error  filed  and  citation  issued. 

The  judgment  was  rendered  on  the  6lh  of  January,  1804.  The 
writ  of  error  was  filed  on  the  13th  of  January.  The  bond  and 
citation  were  filed  in  Supreme  Court  office  on  the  14ih  of  Janu- 
ary. The  execution  issued  on  the  2d  of  July,  1804,  and  the 
mandate  was  filed  on  the  7th  of  August,  1804.  See  the  Acts  of 
1789,  Sept.  24,  [1  Stat,  at  Large,  73,]  §  22,  and  27  Feb.  1801,  <§.  8, 
[2  Stat,  at  Large,  106.]  No  copy  of  the  writ  of  error  was  filed 
in  the  clerk's  office  for  the  adverse  parly,  according  to  the  23d 
section  of  the  Judiciary  Act  of  1789,  [1  Slat,  at  Large,  85,]  and 
on  that  ground  the  Court  refused  to  quash  the  execution. 

Kilty,  C.  J.,  absent. 


Cawood,  Executor  of  Blacklock,  v.  Edward  Nichols. 
The  declaration  need  not  state  by  whom  the  letters  testamentary  were  granted. 

Demurrer  to  the  declaration,  because  it  does  not  state  by 
whorn  letters  testamentary  were  granted.  Cur.  ad.  vult.  See 
Chiberton  v.  Trudg-eon,  Cro.  Jac.  556,  which  seems  in  support  of 
the  demurrer.  QucEre,  whether  there  is  not  a  difference  between 
letters  testamentary  and  letters  of  administration.  See  Grays- 
brooke  v.  Fox^  Plowden,  279  ;  Temple  v.  Temple,  Cro.  Eliz.  791 ; 
Morgan  v.  Williams,  Cro.  Eliz.  431 ;  and  Gidley  v.  Williams,  1 
Salk.  38 ;  which  is  strong  in  support  of  the  demurrer  as  to  letters 
of  administration.  Executors  are  by  will,  not  by  the  ordinary. 
None  of  the  forms  of  declarations  by  executors  state  by  whom 
the  letters  testamentary  were  granted ;  but  all  the  forms  by  admi- 
nistrators state  by  whom  they  were  granted. 

"  The  right  of  action  is  in  him  before  probate,  for  that  gives 
him  no  interest ;  but  the  right  he  hath  is  by  virtue  of  the  will." 
Swinburne  on  Wills,  434,  ciies  RusseVs  case,  5  Rep.  27,  and  1  Inst. 
292. 

"  He  cannot  have  an  action  unless  he  prove  the  will  before  he 
declares.  If  the  action  be  brought  before  probate ;  if  he  con- 
cludes his  declaration  with  a  projert  hie  in  cwia  lileras  testament- 
arias,  it  is  well  enough."  Id. ;  cites  Duncomb  v.  Walter,  1  Vent. 
370  ;  Rayra.  479 ;  S.  C.  3  Lev.  57. 
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"  If  a  man  have  goods  in  divers  dioceses  or  provinces,  and 
makes  his  executor  of  his  goods  in  one  of  the  provinces,  and  dies 
intestate  as  to  his  other  goods :  if  the  ordinary  commit  adminis- 
tration of  the  goods,  which  are  in  the  other  province,  to  the  said 
executor,  then  is  he  both  executor  and  administrator,  and  the 
party  died  both  testate  and  intestate."  Swinburne,  440,  441 ;  35 
H.  6,  fol.36. 

Cranch,  J.,  after  mentioning  the  above  authorities,  said,  "  upon 
the  whole,  and  upon  examination  of  precedents,  I  am  of  opinion 
that  the  declaration  is  sufficient." 

The  Court,  at  December  term,  being  of  the  same  opinion, 
advised  the  defendant  to  withdraw  the  demurrer,  which  he  did, 
and  confessed  judgment. 


Talbot,  Administrator  of  Robinson,  v.  Selby. 

In  an  action  by  an  administrator  of  an  insolvent  estate,  it  is  not  a  good  objection  to 
the  plaintiffs  witness  that  he  is  a  creditor  of  the  intestate,  although  that  circum- 
stance may  affect  his  credit. 

A  declaration  in  general  indebitatus  assumpsit  for  one  thousand  dollars,  for  sundrj' 
quantities  of  cattle  sold  and  delivered,  is  not  supported  by  evidence  of  a  special 
contract  to  sell  and  deliver  four  yoke  of  steers  at  a  certain  price  for  each  yoke  ; 
and  a  delivcrj-  of  tlie  cattle  under  the  agreement. 

Indebitatus  assumpsit  for  one  thousand  dollars  for  sundry 
quantities  of  cattle  sold  and  delivered  at  defendant's  request. 
The  evidence  offered  was  an  agreement  to  sell  and  deliver  to  the 
defendant  four  yoke  of  steers,  at  a  certain  price  for  each  yoke, 
amounting  in  the  whole  to  less  than  one  thousand  dollars  ;  and  a 
delivery  of  the  cattle  under  the  agreement. 

James  Harrison,  a  witness  for  the  plaintiff,  having  been  sworn 
and  examined,  and  it  appearing  that  he  was  a  creditor  of  the 
intestate,  and  that  the  estate  was  insolvent,  Mr.  Mason,  for  the 
defendant,  objected  to  the  competency  of  the  witness. 

The  Court  stopped  Mr.  Key  from  replying,  and  said  that  the 
interest  was  too  remote  to  affect  his  competency,  but  that  it  was 
a  circumstance  which  might  affect  his  credit. 

Mr.  Mason  prayed  the  Court  to  instruct  the  jury,  "  that  if, 
from  the  evidence  given,  they  are  satisfied  that  there  was  a  special 
contract  made  between  the  intestate  and  Henry  Selby  to  purchase 
and  sell  four  yoke  of  steers,  at  a  particular  price  between  them 
settled  and  agreed  upon,  for  each  yoke  of  the  steers  so  contracted 
for,  the  price  of  each  yoke  being  different  the  one  from  the 
other;  or  that  if,  from  the  evidence  given  in  this  cause,  the  jury 
shall  be  satisfied  that  by  the  contract   between  tlie  intestate  and 
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the  defendant  a  permission  or  license  was  given  by  the  intestate 
to  the  defendant  to  take  four  yoke  of  steers,  then  the  property  of 
the  intestate,  at  a  certain  stipulated  price  by  the  intestate  fixed 
upon  each  yoke  of  the  said  steers,  and  that  in  pursuance  of  that 
permission  and  license  the  defendant  did  afterwards  take  the  said 
steers,  that  evidence  of  either  of  such  contracts  is  not  competent 
in  law  to  sustain  either  of  the  counts  in  the  plaintiff's  declaration, 
and  that  therefore  they  ought  to  find  for  the  defendant." 

Mi:  Key  contended  that  when  there  is  a  special  contract,  and 
the  plaintiff  has  performed  his  part,  he  may  maintain  a  general 
indebitatus  assumpsit;  or,  in  other  words,  that  the  duty  having 
been  performed,  the  law  raised  the  promise  ;  and  cited  the  case 
of  Hannah  v.  Zee,  in  the  Court  of  Appeals  of  Maryland,  June 
term,  1804,  in  which  the  court  said  that  "  whenever  the  plainlifT 
has  performed  his  part  of  the  contract,  or  has  been  prevented  by 
the  defendant  from  perforpiing  it,  an  indebitatus  assumpsit  will 
lie."i 

The  Court  gave  the  instruction  as  prayed  by  Mr.  Mason. 

Kilty,  C.  J.,  absent. 

Mr.  Key  had  leave  to  amend  on  continuance  and  costs.  Mr. 
Key  afterwards  obtained  a  rule  to  show  cause  why  the  costs  of 
this  term  should  not  await  the  issue  of  the  cause,  on  the  ground 
of  the  misdirection  of  the  court. 

Mr.  Key.  There  are  two  kinds  of  assumpsit^  a  general  indebi- 
tatus, and  a  special  assumpsit.  Bull.  N.  P.  182  ;  Impey,  171 ; 
Moses  V.  Macferlan,  2  Burr.  1005  ;  Slade's  case,  4  Co.  92.  The 
old  strictness  of  pleading  has  been  much  relaxed.  Gordon  v. 
Martin,  Filz-Gibbons,  303,  recognized  in  Bull.  N.  P.  139  ;  Walker 
V.  Witter,  Doug.  1.    Upon  parol  contracts,  it  is  almost  impossible 


^  The  following  note  of  that  case  was  handed  to  the  Conrt: 
JOHK  Hanxah 

V. 

Thomas  Lee, 


Court  of  Appeals,  June  term,  1804. 


In  this  case,  the  Court  of  Appeals,  concur  with  the  General  Court,  and  therefore 
affirm  the  judgment.  As  a  general  proposition,  they  think  the  law  declared  in  this 
direction,  correct,  but  they  are  of  opinion  that  the  general  rule  admits  of  exceptions, 
and  that  if  the  evidence  offered  on  the  part  of  the  plaintiflF  was  credited  by  the  jury,  it 
brought  the  plaintiff's  case  within  one  of  the  exceptions  to  the  general  rule.  In  the 
case  of  a  continuing  contract,  as  the  original  contract  proved  between  the  parties,  if 
that  contract  had  not  been  waived,  and  a  new  one  proposed  and  acceded  to,  the  plain- 
tiff could  not  support  general  indebitatus  assumpsit,  but  if  the  waiver  of  the  original 
contract  had  appeared  to  the  jury,  and  the  second  contract  set  up  had  been  proved  to 
their  satisfaction,  to  wit,  the  covering  in  of  the  house,  we  should  have  been  of  opinion, 
that  after  the  completion  of  such  second  contract  by  the  plaintiff,  (if  that  was  the 
case,)  the  plaintiff  might  well  have  supported  his  general  indebitatus  assumpsit. 
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to  state  precisely  the  terms  of  a  contract  exactly  as  they  shall' 
turn  out  in  evidence.  In  general  indebitatus  assumpsit,  you  may 
recover  less  than  you  count  for.     Impey,  172,  200. 

Mr.  Key,  also,  cited  the  following  authorities :  Esp.  N.  P.  130, 
138,  140 ;  Rolleston  v.  Hibbert,  3  T.  R.  412 ;  Cates  v.  Knight, 
3  T.  R.  444  ;  Cutter  v.  Powell,  6  T.  R.  320  ;  Payne  v.  Bacomb, 
Doug.  651 ;  Robinson  v.  Bland,  2  Burr.  1077,  1078 ;  Prec.  Dec. 
18, 19. 

The  Court,  however,  remained  of  the  same  opinion,  after  con- 
sulting the  following  authorities :  Seward  v.  Baker,  1  T.  R.  616  ; 
Esp.  N.  P.  130 ;  Weston  v.  Doivnes,  Doug.  24 ;  Towers  v,  Barrett, 
1  T.  R.  134  ;  Touissiant  v.  Martinnant,  2  T.  R.  104 ;  Esp.  N.  P. 
138 ;  1  Ld.  Raym.  735,  Anon. ;  Hockin  v.  Cooke,  4  T.  R.  314 ; 
Bull.  N.  P.  145 ;  Churchill  v.  Wilkins,  1  T.  R.  449 ;  Esp.  N.  P. 
140 ;  Cutter  v.  Poioell,  6  T.  R.  320 ;  Duncomb  v.  Tickridge, 
Aleyn,  94 ;  Baker  v.  Edmonds,  Aleyn,  29  ;  Janson  v.  Colomore, 
1  Rol.  Rep.  396;  Buckingham  v.  Scott,  2  Keble,  240;  Mil- 
ward  v.  Ingram,  2  Mod.  43 ;  Gordon  v.  Martin,  Fitz-Gibbons, 
303;  Baker^s  case  of  Gray's  Inn  v.  Occould,  God  bolt,  186; 
Holme  V.  Lucas,  Cro.  Car.  6  ;  Cook  v.  Sambrune,  1  Sid.  122 ; 
1  Viner,  360 ;  1  Com.  Dig.  193  ;  System  of  Pleading,  104  ;  Gil- 
bert,  L.  E.  188 ;  Godbolt,  154 ;  Child  v.  Guiat,  Styles,  243 ; 
Criles  v.  Edwards,  7  T.  R.  181 ;  Barker  v.  Sutton,  Trials  per  pais, 
(3  edit.)  186;  Franklin  v.  Walkens,  lb.  187;  Old  Law  of  Evi- 
dence, 158,  160,  165,  166 ;  Cheney  v.  Hawes,  Moore,  466  ;  Tis- 
sard  v.  Warcup,  2  Mod.  280;  Gilbert's  Law  of  Evid.  189,  &c. ; 
Trials  per  pais,  504 ;  Mustard  v.  Hopper,  Cro.  Eliz.  149 ;  Lee 
V.  Adams,  3  Bulstrode,  35 ;  Revere  v.  Baptista,  Moore,  470 ;  King 
V.  Robinson,  Cro.  Eliz.  79 ;  Bagnal  v.  Sacheverall,  Cro.  Eliz.  292 ; 
Munday  v.  Martin,  Cro.  Eliz.  660. 

Rule  discharged. 

At  the  December  term,  1804,  the  cause  was  tried  upon  the 
amended  declaration,  and  a  verdict  rendered  for  the  plaintiff  for 

$116.50. 

» 

Jones  v.  Lovell. 

The  testimony  of  the  sabscribing  witness  may  be  dispensed  with  if  he  is  absent  from 

the  country. 

Assumpsit  on  promissory  note,  ^he  note  was  not  suffered  by 
the  Court  to  go  in  evidence  to  the  jury ;  not  being  proved  by  the 
subscribing  witness,  and  the  absence  of  the  witness  not  accounted 
for. 

The  plaintiff  then  offered  evidence  to  prove  that  the  subscribing 
witness  was  a  resident  of  this  district  some  few  years  ago,  and 
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that  he  went  off  in  a  clandestine  manner,  to  avoid  the  pay- 
ment of  his  debts,  and  proved  by  many  witnesses  that  they  did 
not  know,  nor  believe  that  he  was  now  residing  in  the  District  of 
Columbia,  or  within  the  reach  of  the  process  of  this  Court,  and 
having  proved  the  handwriting  of  the  subscribing  witness,  and  of 
the  defendant,  the  Court  permitted  the  note  to  go  to  the  jury. 
Prince  v.  Blackburn,  2  East,  250,  and  Cunliffe  v.  Seflon,  2  East, 
183. 

The  following  were  the  grounds  upon  which  the  Court  decided 
the  case : 

The  only  reason  why  those  cases  should  not  apply  to  this 
country,  is,  that  here  we  may  issue  a  commission  to  examine  wit- 
nesses resident  abroad.  But  the  answer  to  that  objection  is,  1st, 
That  in  this  case  it  was  not  known  where  the  subscribing  witness 
resided  ;  and  therefore  it  was  impossible  to  know  where  to  send  a 
commission.  2d,  That  upon  such  a  commission  the  plaintiff  could 
not  compel  the  subscribing  witness  to  testify.  3d,  That  the  plain- 
tiff ought  not  to  be  compelled  to  send  his  original  security 
abroad,  and  run  the  risk  of  its  loss.  4lh,  That  if  the  defendant 
wished  to  avail  himself  of  the  evidence  of  the  subscribing  wit- 
ness he  might  summon  him  or  take  his  deposition.  5th,  That  the 
rule  was  a  hard  one,  particularly  with  regard  to  negotiable  paper, 
and  the  Court  would  not  extend  it  beyond  the  cases  already  de- 
cided. The  reason  why  the  testimony  of  a  subscribing  witness 
is  required,  is  because  the  best  evidence  which  the  circumstances 
of  the  case  admit  ought  to  be  produced.  And  the  reason  of 
that  rule  is  because  the  not  producing  such  evidence,  raises  a  pre- 
sumption that  if  produced  it  would  make  against  the  party  who 
ought  to  produce  it.  But  the  circumstances  of  this  case  do  not 
admit  of  the  production  of  the  testimony  of  the  subscribing  wit- 
ness ;  and  they  do  sufficiently  account  for  its  non-production. 
This  destroys  the  presumption  arising  from  the  want  of  that  testi- 
mony, and  thereby  removes  the  ground  upon  which  the  rule  was 
founded. 


Macubbin   v.  Lo^^:LL. 
Comparison  of  handwriting  is  not  evidence. 

Mr.  Peacock,  for  the  plaintiff,  having  proved  that  on  a  note  filed 
in  another  case  the  plaintiff  had  confessed  judgment,  prayed  the 
Court  to  suffer  the  jury  to  compare  a  receipt  purporting  to  be 
signed  by  the  plaintiff  with  the  said  note  and  from  thence  to  infer 
that  the  signature  was  in  his  handwriting. 

Refused.     Kilty,  C.  J.,  absent.    See  Peake's  L.  E.  68,  69,  70. 

S.  P.  Waiterstone  v.  Cook,  at  the  same  term. 
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United  States  v.  William  Aubrey. 

Upon  an  indictment  for  disturbing  a  religious  congregation,  the  punishment  is  fine 
and  imprisonment,  to  be  assessed  by  the  jury. 

Indictment  for  disturbing  the  religious  worship  of  a  society  of 
Methodists,  under  the  4th  section  of  the  Act  "  for  the  effectual 
suppression  of  vice,"  &c.,  passed  26th  December,  1792.  Old 
Rev.  Code,  p.  287,  New  Rev.  Code,  p.  276  ;  by  which  if  any 
person  shall  maliciously  disturb  any  congregation,  assembled  in 
any  place  of  religious  worship,  he  may  be  put  under  restraint  dur- 
ing religious  worship  by  any  jite*lice  present,  who  may  cause  the 
offender  to  find  two  securities  for  his  good  behavior,  and  in  de- 
fault thereof  shall  commit  him  to  prison,  there  to  remain  until  the 
next  court,  "  and  upon  conviction  of  the  said  offence  before  the 
said  court,  he  shall  be  further  punished  by  imprisonment  and 
amercement  at  the  discretion  of  a  jury." 

Mr.  Jones,  Attorney  for  the  United  States,  contended  that  the 
jury  were  to  assess  the  fine  and  imprisonment,  that  both  species 
of  punishment  must  be  applied,  and  both  must  be  at  the  discretion 
of  a  jury.  (See  the  case  of  United  Slates  \.  M^Farlane,  at  last 
term,  ante,  163.)  By  the  Act  of  13th  November,  1792,  <§.  26,  Old 
Rev.  Code,  p.  112,  it  was  enacted  that  in  every  indictment  for  a 
trespass  or  misdemeanor,  the  fine  or  amercement  shall  be  assessed 
by  a  jury. 

The  Court  were  of  opinion  that  imprisonment  was  a  necessary 
part  of  the  punishment,  and  that  the  jury  were  to  ascertain  the 
term  of  imprisonment,  as  well  as  the  fine. 

FiTZHUGH,  J.,  contra.  The  4th  section  of  the  Act  "  for  the  ef- 
fectual suppression  of  vice,"  &c.,  after  stating  the  power  of  a 
justice  of  the  peace  to  bind  the  offender  to  appear  at  the  next 
court,  &c.,  says,  "  and  upon  conviction  of  the  said  offence  before 
the  said  court,  he  shall  be  further  punished  by  imprisonment  and 
amercement  at  the  discretion  of  a  jury."  Imprisonment  has 
always  been  imposed  by  courts,  and  amercements  by  juries,  in 
Virginia.  Old  Rev.  Code,  p.  112,  §  26.  It  is  improper  so  to  ex- 
16* 
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pound  a  law  as  to  make  it  repeal  another  by  implication.  The 
meaning  of  the  act  is  that  a  jury  shall  decide  on  the  defendant's 
guilt  and  his  fine;  and  if,  from  the  atrocity  of  the  offence,  the 
court  should  think  the  further  punishment  of  imprisonment  proper, 
another  jury  fixes  the  period.  The  words  "  upon  conviction," 
and  "  further  punished,"  show  that  the  same  jury  that  ascertains 
the  guilt  do  not  imprison.  The  words  "  further  punished  "  are 
accumulative.  "  Conviction  means  that  the  defendant's  guilt  is  to 
be  ascertained  by  verdict,  and  as  this  conviction  is  to  precede  the 
'  further  punishment,'  &c.,  it  follows  that  the  defendant  is  not  to 
be  imprisoned  under  the  first  verdict.  By  this  construction  the 
defendant  will  be  punished  as  in  the  case  of  trespasses  and  mis- 
demeanors in  general." 

The  indictment  also  contained  counts  for  a  rescue,  and  for 
beating  Abercrombie,  the  constable. 

Verdict  guilty,  on  all  the  counts.  The  jury  assessed  the  fine 
at  twenty-five  cents,  and  the  term  of  imprisonment  at  three  calen- 
dar months. 


United  States  v.  Greenwood. 

After  verdict,  in  assault  and  battery,  the  Court  ■will  permit  the  defendant  to  give  se- 
curity to  abide  the  judgment. 

If  the  jury,  after  retiring,  come  into  court  to  ask  questions  of  a  witness,  the  counsel 
will  not  be  permitted  to  interrogate  the  witness. 

Assault  and  battery.  The  defendant  was  surrendered  be- 
fore trial  by  his  bail  and  committed  ;  after  verdict  he  offered  to 
give  security  for  fine  and  costs,  and  for  abiding  the  judgment. 

Mr.  Jones,  for  the  United  States,  objected  on  the  ground  of  his 
being  in  custody.     But  the  Court  overruled  the  objection. 

The  jury,  after  retiring,  were  brought  into  court  at  their  request, 
for  the  purpose  of  asking  some  questions  of  a  witness.  The 
Court  refused  to  suffer  the  counsel  to  interrogate  the  witness. 

(Judge  Fitzhugh's  Notes.) 


Ex  parte  Walton. 

Five  years  continued  residence  was  necessary  under  the  naturalization  law  of  1802. 

Application  to  be  naturalized.  Affidavit  that  "  he  has  resided 
within  the  United  States  upwards  of  six  years,  that  during  that 
period  he  was  absent  a  short  time  upon  business,  but  left  his  fa- 
mily in  the  United  States.  That  he  hath  resided  for  more  than  one 
year  last  past  in  Alexandria,  in  the  District  of  Columbia,  and  that 
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during  all  the  aforesaid  time  he  has  behaved  as  a  man  of  a  good 
moral  character,  attached  to  the  principles  of  the  constitution  of 
the  United  States,  and  well  disposed  to  the  good  order  and  hap- 
piness of  the  same.  That  the  said  Walton  removed  to  the  United 
Stales,  as  this  deponent  understood,  and  doth  verily  believe,  with 
the  intention  of  making  the  said  States  his  place  of  permanent 
residence,  and  that  he  hath  not  relinquished  that  intention." 

The  application  was  objected  to,  and  rejected  by  the  Court, 
because  the  residence  did  not  appear  to  be  a  continued  residence, 
and  the  term  of  absence  was  indefinite,  and  the  Court  had  also 
seen  another  affidavit,  by  the  same  deponent,  stating  that  Walton 
last  returned  to  the  United  States  on  the  20lh  day  of  May,  1S04, 
which  was  inconsistent  with  the  present  affidavit. 


Sutton  v.  Joseph  Mandeville. 

The  defendant  has  not  a  right  to  open  the  cause  in  all  cases  where  he  holds  the 

affirmative  of  the  issue. 
Malice  may  be  given  in  evidence  in  aggravation  of  damages  in  an  action  upon  a  bond 

conditioned  to  prove  the  plaintiff  a  bankrupt. 
Evidence  cannot  be  given  to  show  that  the  commissioners  of  bankruptcy  erred  in  their 

judgment 

Debt  on  bond  conditioned  to  prove  plaintiff  a  bankrupt.  Plea, 
conditions  performed.  Replication.  Breach,  that  defendant  did  not 
prove  plaintiff  to  be  a  bankrupt.  Rejoinder,  that  he  did  prove 
him  to  be  a  bankrupt.  Surrejoinder,  that  he  did  not ;  and  tenders 
issue.     Rebutter,  joins  the  issue. 

Mr.  Swann,  for  the  defendant,  contended  that  he  had  a  right  to 
open  the  cau.se,  because  he  held  the  affirmative,  to  wit :  that  he 
did  prove  plaintiff  a  bankrupt. 

The  Court,  however,  refused  to  permit  him,  because  the  repli- 
cation is  in  nature  of  a  new  declaration ;  and  the  rejoinder  is 
only  a  denial  of  the  fact  charged  in  the  replication. 

Cranch,  J.,  contra,  because  the  defendant  is  entitled  to  show 
that  he  did  prove  the  plaintiff  to  be  a  bankrupt,  and  it  is  only  upon 
the  supposition  that  he  has  failed  to  support  the  issue  on  his 
part,  that  the  plaintiff  can  consistently  introduce  evidence  of  the 
damages  sustained  by  him. 

Mr.  C.  Lee,  for  the  defendant,  as  this  was  not  an  action  for  a 
malicious  prosecution,  prayed  the  opinion  of  the  Court  whether 
the  plaintiff  had  a  right  to  give  evidence  of  malice  in  aggravation 
of  damages. 

The  Court  said  that  the  question  was  premature,  until  evidence 
of  malice  should  be  offered,  when  it  might  come  properly  before 
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the  Court  on  an  objection  to  the  evidence.  But  the  Court  per- 
mitted the  plaintiff  to  give  evidence  of  fatigue,  trouble,  vexation 
and  expenses  occasioned  by  the  attempt  to  prove  him  a  bankrupt. 
And  afterwards  permitted  the  plaintiff  to  go  into  evidence  of 
malice  in  aggravation  of  damages. 

The  Court  also  permitted  the  defendant  to  give  evidence  of 
the  circumstances  and  conduct  of  John  Sutton,  which  would  have 
amounted  to  acts  of  bankruptcy,  if  he  had  been  a  proper  subject 
of  the  bankrupt  law,  in  mitigation  of  damages  and  to  repel  the 
suggestion  of  malice.  But  refused  to  admit  evidence  that  the 
commissioners  of  bankruptcy  had  erred  in  their  judgment. 


Gill  v.  Patton. 
In  an  action  of  covenant  for  rent,  the  landlord  cannot  recover  interest. 

Writ  of  inquiry,  upon  a  judgment  on  demurrer  in  an  action 
of  covenant  on  a  lease ;  breach,  not  paying  rent. 

Mr.  C.  Lee,  for  the  defendant,  contended  that  as  the  landlord 
has  a  summary  process  to  compel  payment,  he  is  not  entitled  to 
interest. 

Mr.  Youngs.  The  action  is  covenant  and  sounds  in  damages, 
and  the  jury  alone  can  assess  them. 

The  Court  instructed  the  jury  that  they  were  as  much  bound  to 
give  interest  on  the  arrears  of  rent  as  on  any  other  debt  by  spe- 
cialty;  that  it  is  in  the  power  of  the  jury  to  refuse  interest ;  and 
if  they  refuse,  it  is  in  the  power  of  the  Court  to  grant  a  new  trial. 

Verdict  for  plaintiff,  including  interest. 

A  new  trial  was  afterwards  granted  on  the  ground  of  misdi- 
rection of  the  jury  by  the  Court. 


McCall  v.  Eve  ;  and  McCall,  qui  tam^  v.  Eve. 

A  master  of  a  vessel  is  not  liable  to  the  penalty  of  the  Act  of  Virginia  for  carrying  a 
slave  out  of  the  Commonwealth,  unless  he  did  it  knowingly. 

Case,  for  carrying  away  a  slave  whereby  the  plaintiff  lost  his 
service ;  and  debt,  under  the  Act  of  Virginia,  of  17th  December, 
1792,  Rev.  Code,  (P.  &  P.  Ed.)  p.  192,  for  three  hundred  dollars 
penalty  for  carrying  away  the  same  slave. 

Both  actions  were  tried  at  the  same  time  by  the  same  jury. 

Question— ''Wheiher  the  master  of  the  vessel  is  liable  to  the 
penalty,  if  he  did  not  know  that  the  slave  was  on  board  at  the 
time  he  sailed  ? 
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The  facts  were  that  the  slave  secreted  himself  in  the  forecastle, 
and  was  not  discovered  for  five  or  six  hours  after  the  vessel  had 
sailed  ;  the  captain  landed  him  at  St.  Mary's,  in  Maryland,  and 
lodged  him  in  jail ;  and  wrote  to  the  owners  of  the  vessel  re- 
questing that  information  might  be  given  to  the  master  of  the 
slave. 

Mr.  SimmSf  for  the  defendant.  No  offence  can  be  committed 
unless  the  party  to  be  charged  has  knowledge  of  the  fact  consti- 
tuting the  offence.  This  case  is  not  within  the  letter  or  spirit  of 
the  law ;  not  within  the  letter,  because  the  captain  did  not  carry 
the  slave;  the  vessel  carried  the  slave  ;  and  the  carrying  cannot 
be  attributed  to  the  captain  unless  it  was  with  his  knowledge. 

And  of  this  opinion  were  Kilty,  C.  J.,  and  Cranch,  J. 

FiTZHUGH,  J.,  contra.  The  legislature  intended  to  excite  vigilance 
in  captains.  Though  this  subject  has  been  repeatedly  before  them, 
and  this  law  has  been  reenacted,  they  have  never  made  a  know- 
ledge in  the  exporter  necessary  to  constitute  an  offence ;  and  yet 
on  the  same  subject,  when  speaking  about  harboring  slaves,  it  is 
no  offence  without  knowledge.  This  discrimination  shows  their 
intention.  The  same  idea  may  be  collected  from  Acts  of  Con- 
gress, which  in  the  enacting  part,  subject  a  captain  to  a  penalty 
for  having  contraband  goods,  but  there  is  a  provision  expressly 
requiring  that  he  should  know,  &c.  If  knowledge  was  always 
necessary  to  constitute  an  offence,  why  introduce  this  protective 
proviso  ?  The  proviso  proves  that  the  legislature  supposed  that 
the  bare  finding  contraband  goods  would  be  conclusive  evidence. 
But  another  reason  why  I  suppose  the  Act  of  Assembly  should  be 
construed  literally,  is  that  slaves  constitute  a  large  proportion  of 
our  property,  disposed  to  escape  from  our  possession ;  and  a 
disposition  having  been  discovered  in  captains  of  vessels  to  aid 
them  in  their  attempts,  it  was  found  necessary  to  impose  severe 
penalties. 

In  expounding  statutes,  the  meaning  of  the  legislature  is  to  be 
ascertained,  if  possible,  and  the  mischief  defeated.  The  mischief 
intended  to  be  remedied,  was  that  seafaring  men  would  secretly 
remove  or  countenance  the  escape  of  slaves  without  the  know- 
ledge of  the  owner,  when  it  would  be  difficult,  if  not  impossible, 
to  prove  that  the  captain  took  the  slave  on  board,  or  knew  of  it. 
If  it  was  necessary  expressly  to  prove  the  captain's  knowledge, 
this  offence  w^ould  generally  pass  unpunished.  The  defendant, 
after  discovering  he  was  on  board,  should  have  landed  him  in  Vir- 
ginia, where  he  could  not  have  claimed  his  freedom  by  removal. 
Stafford,  King  George,  or  Westmoreland,  were  as  convenient  as 
St.  Mary's.  The  Act  of  Assembly  makes  it  necessary  that  the 
owner's  consent  should  be  had  ;  the  captain  should  therefore  have 
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seen  to  that ;   he  ought  not  to  presume  the  negro  to  have  been 
free.     Color  and  law  forbid  it. 


Mason's  Administrators  v.  Lawrason  &  Smoot. 

Although  the  plaintiffs  name  themselves  administrators,  yet  if  they  have  not  made  pro- 
fert  of  their  letters  of  administration  they  are  not  bound  to  give  oyer  of  them. 

The  Act  of  Congress  respecting  the  authentication  of  the  records  of  State  courts  does 
not  apply  to  records  of  the  courts  of  the  United  States. 

Action  on  a  contract  made  with  the  administrators  and  not 
with  the  intestate,  but  the  plaintiffs  named  themselves  adminis- 
trators, and  did  not  make  a  profert  of  their  letters  of  administra- 
tion. A  rule  had  been  laid  upon  the  defendants  lo  plead.  They 
prayed  oyer  of  the  letters  of  administration,  and  cited  Theobald. 
V.  Long,  Carth.  453,  and  Adams  v.  Savage,  6  Mod.  134.  The 
plaintiffs  refused  to  give  oyer. 

Mr.  Taylor,  for  the  plaintiffs.     Mr.  Swann,  for  the  defendant. 

The  Court  decided  that  they  were  not  bound  to  give  oyer,  be- 
cause there  was  no  profert ;  because  oyer  is  not  demandable  after 
the  first  term  ;  and  because  the  plaintiffs  did  not  sue  in  the  right 
of  their  intestate,  but  in  their  own  right.  So  that  the  letters  of 
administration  constituted  no  part  of  their  title. 

A  certificate  of  discharge  of  McPherson,  as  a  bankrupt,  was 
offered  in  evidence,  with  a  seal,  said  by  counsel  to  be  the  seal  of 
the  United  States  District  Court  in  Richmond,  but  not  stated  by 
the  clerk  to  be  such,  but  barely  signed  by  him. 

The  Court  (Cranch,  J.,  absent,)  permitted  verbal  evidence  to 
be  given  that  this  was  the  seal,  and  also  that  the  clerk  of  that 
court,  W.  Marshall,  had  usually  attested  records  in  that  manner, 
and  did  not  insist  on  its  being  authenticated  agreeably  to  the 
requisites  of  the  Act  of  Congress,  as  it  was  not  the  Act  of  a  State 
court,  but  one  of  the  United  States.     (Judge  Fitzhugh's  Notes.) 


"Wise,  Assignee  of  McCrea,  r.  Decker. 

In  Virginia  an  action  for  use  and  occupation  will  lie  although  there  be  a  parol  demise 
for  a  time  and  rent  certain,  if  it  be  waived,  and  a  promise  to  pay  for  the  time 
occupied. 

The  writ  is  not  abated  by  substituting  the  assignee  as  plainti£f  in  place  of  the  bankrupt. 

Assumpsit,  for  use  and  occupation.      Plea  in  abatement,  for 
variance  between  the  writ  and  the  amended  declaration.    General 
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demurrer  and  joinder.  The  writ  was  sued  out  before  the  bank- 
ruptcy of  McCrea.  After  the  assignee  was  appointed  he  was  ad- 
mitted plaintiff,  under  the  13th  section  of  the  bankrupt  law.  The 
general  demurrer  to  the  plea  was  adjudged  good,  and  respondeas 
ouster  awarded.     Plea,  non  assumpsit,  and  issue. 

Mr.  Taylor,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  if,  from  the  evidence,  they  should  be  of  opinion  that  the 
agreement  was  for  a  year  certain,  at  a  certain  price,  the  plaintiff 
was  not  entitled  to  recover  on  either  of  the  counts. 

The  Court  instructed  the  jury  that,  if  they  should  be  of  opi- 
nion, from  the  evidence,  that  there  was  such  an  agreement,  but  that 
it  was  afterwards  waived,  and  that  the  defendant  promised  to  pay 
for  the  time  he  occupied,  then  the  evidence  would  support  the 
counts. 


Leay  &  Gladstone,  Assignees  of  Adam  Stewart,  a  Bankrupt  in 
Great  Britain,  v.  James  Wilson. 

A  copy  of  the  proceedings  of  the  commissioners  of  bankruptcy,  in  England,  certified  by 
a  notary  and  the  American  consul,  or  by  a  notary  and  the  mayor  of  Liverpool,  is 
not  evidence  admissible  under  the  Act  of  Assembly  of  Virginia,  because  not  record- 
ed in  England,  so  as  to  make  them  evidence  there. 

Assumpsit.  A  copy  of  the  proceedings  of  the  commissioners  of 
bankruptcy,  was  offered  in  evidence  by  the  plaintiffs'  counsel, 
Mr.  C.  Lee,  certified  by  a  notary-public  at  Liverpool,  with  a  cer- 
tificate of  the  American  consul,  that  he  was  a  notary-public.  He 
also  offered  another  copy,  certified  by  a  notary-public  and  the 
mayor  of  Liverpool. 

Mr.  Taylor,  for  the  defendant,  objected  that  neither  copy 
was  admissible  under  the  Virginia  Act,  Old  Rev.  Code,  168,  be- 
cause it  had  no  seal  of  State,  and  because  the  deed  of  assignment 
was  not  acknowledged  or  proved  by  witnesses,  according  to  the 
Act,  nor  registered  according  to  the  laws  of  England. 

Mr.  Lee,  contra.  The  act  prescribing  one  mode  of  authentica- 
tion does  not  preclude  the  Court  from  receiving  papers  authenti- 
cated in  a  different  manner. 

Mr.  Taylor,  in  reply.  The  deed  of  assignment  is  not  proved 
or  acknowledged  according  to  the  Act  of  Assembly.  The  pro- 
ceedings ought  to  be  certified  by  the  Register  of  the  Court  of 
Chancery,  or  the  Lord  Chancellor,  under  the  great  seal  of  Eng- 
land. By  the  Stat.  5  Geo.  2,  c.  30,  <§.  41,  the  proceedings  may 
be  entered  of  record,  and  copies  of  such  record  are  made  evidence. 

The  Court  refused  to  permit  either  of  the  copies  of  proceed- 
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ings  to  be  given  in  evidence,  because  not  recorded  in  England, 
so  as  to  make  them  evidence  there,  to  bring  it  within  the  Act  oi" 
Assembly  ;  and  because  it  was  not  a  sworn  copy. 


Harper  v.  West's  Executrix. 

If  the  agent  of  the  drawee  of  a  bill  write  an  order  on  the  back  of  it  to  another  person 
to  pay  it,  this  order  is  evidence  of  the  drawee's  acceptance  of  the  original  bill. 

Evidence  may  be  given  to  show  that  the  defendant  is  executrix  in  her  own  wrong, 
without  charging  her  as  such. 

Assumpsit,  upon  a  bill  drawn  by  Luke,  on  West,  in  favor  of 
plaintiff,  and  accepted  by  West,  by  C.  Stephenson,  his  agent. 

The  evidence  was  an  order  drawn  by  Luke,  on  West,  and  on 
the  back  of  it,  an  order  drawn  by  Stephenson,  in  behalf  of  West, 
on  the  treasurer  of  the  theatre. 

Mr.  Jones,  for  the  defendant,  objected,  that  this  was  not  evi- 
dence of  an  acceptance  by  West. 

But  the  Court  overruled  the  objection,  being  of  opinion  that  if 
Stephenson  was  the  authorized  agent  of  West,  for  that  purpose, 
his  indorsement,  in  the  form  in  which  it  was  written,  amounted  to 
an  acceptance.    Moor  v.  Withy,  Esp.  N.  P.  42. 

Mr.  Jones  objected  to  the  plaintiff's  giving  in  evidence  acts  to 
prove  the  defendant  to  be  executrix  in  her  own  wrong,  contend- 
ing that  if  he  meant  to  rely  upon  such  evidence,  he  ought  to  have 
stated  it  specially  in  his  application. 

But  the  Court  [nem.  con.)  permitted  the  plaintiff  to  go  into  evi- 
dence of  acts  of  interfering  with  the  goods  of  the  deceased,  &c. 


Woodrow  v.  Coleman. 

After  judgment  for  the  plaintiff  on  the  defendant's  demurrer,  and  writ  of  inquiry 
awarded,  the  Court  will  not  permit  the  defendant  to  plead  de  novo,  unless  he  will 
withdraw  his  demurrer. 

The  Court,  at  last  term,  overruled  the  defendant's  demurrer,  but 
the  judgment  was  not  entered  until  this  term ;  and  the  jury  being 
now  called  to  be  sworn  to  inquire  of  damages,  — 

Mr.  Taylor,  for  the  defendant,  offered  to  plead  a  breach  of  co- 
venant on  the  part  of  the  plaintiff  in  bar  of  the  action,  and  con- 
tended that  the  covenants  were  dependent. 

The  Court  refused  to  suffer  the  defendant  to  file  the  plea 
offered. 
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Mr.  Taylor  then  offered  the  general  issue  to  the  breach  assigned. 

The  Court  intimated  that  they  would  not  permit  the  plea, 
unless  the  judgment  on  the  demurrer  should  be  struck  out,  and 
the  demurrer  withdrawn. 

Mr.  Taylor  refused  to  withdraw  the  demurrer,  and  the  writ  of 
inquiry  was  executed. 


Mayor  and  Commonalty  v.  Thomas  Moore  and  his  Sureties, 
Charles  Simms  and  Thomas  Swann. 

It  is  not  necessary,  to  the  delivery  of  a  deed  as  an  escrow,  that  the  obligee  should  be 
privy  to  its  delivery,  nor  that  the  thing  to  be  performed,  as  a  condition  of  the  delivery, 
should  be  a  thing  to  be  done  by  the  obligee. 

Debt,  on  an  auctioneer's  bond.  Plea,  1st,  nan  est  factum,  and 
2d,  delivered  as  an  escrow,  to  be  his  deed,  if  also  executed  by 
William  Hodgson  and  Peter  Sherran,  who  did  not  execute  it. 
Issue  to  the  1st  plea ;  special  demurrer  and  joinder  to  the  2d  plea, 
because,  1st,  the  plaintiffs  were  not  privy  to  the  delivery  as  an 
escrow ;  2d,  the  thing  to  be  performed  is  to  be  done  by  strangers 
and  not  by  the  plaintiffs. 

Mr.  E.  J.  Lee,  for  the  plaintiffs.  The  obligee  must  be  privy 
and  consent  to  the  conditional  delivery.  It  does  not  appear  that 
Cleon  Moore,  to  whom  it  was  delivered  as  an  escrow,  was  author- 
ized by  the  plaintiffs  to  receive  it  as  such.  It  must  be  on  condi- 
tion that  the  plaintiffs  do  something.  Shep.  Touch.  13, 57  ;  Viner, 
Ab.  27.    But  here  the  condition  was  to  be  performed  by  strangers. 

Mr.  Simms.  If  Cleon  Moore  had  no  authority  to  receive  the 
deed,  then  it  is  neither  a  deed  nor  an  escrow. 

The  Court  overruled  the  demurrer.     Kilty,  C.  J.,  contra. 

Thereupon  Mr.  J.  Lee  moved  the  Court  to  strike  out  the  judg- 
ment, and  for  leave  to  withdraw  the  demurrer,  and  to  file  general 
replications  to  the  pleas,  which  was  granted  upon  payment  of  the 
cost.  FiTZHUGH,  J.,  doubting  whether  the  demurrer  could  now 
be  withdrawn. 

Upon  the  trial  of  the  issues,  Mr.  E.  J.  Lee  asked  Cleon  Moore, 
the  subscribing  witness,  whether  his  name  was  signed  by  himself, 
to  which  he  answered  in  the  affirmative,  but  was  not  asked  as  to 
the  delivery  of  the  deed.  The  attestation  was  thus :  "  sealed  and 
delivered  in  presence  of  Cleon  Moore." 

Mr.  Simms  prayed  the  Court  to  instruct  the  jury  that  there  was 
no  evidence  of  the  delivery  of  the  deed. 

The  Court  gave  the  instruction.  It  being  no  more  than  prov- 
VOL.  I.  17 
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ing  the  handwriting  of  the  subscribing  witness,  while  he  was  living, 
and  within  reach  of  the  process  of  the  Court. 
Verdict  for  defendants. 


Baker  &  Comegyss  v.  Ambrose  Vasse. 

A  note  given  before  the  bankruptcy  of  the  maker,  payable  after  and  taken  up  by  the 
payee  (the  indorser)  before  final  certificate,  may  be  proved  under  the  commission. 

Assumpsit,  upon  a  promissory  note.  The  first  count  stated  the 
note  to  have  been  given  to  the  plaintiffs  without  valuable  consi- 
deration, but  to  be  indorsed  by  the  plaintiffs  to  enable  the  defend- 
ant to  raise  money  for  his  accommodation  ;  that  the  plaintiffs  in- 
dorsed it  in  blank ;  and  that  the  note  so  indorsed  was,  in  a  regular 
course  of  mercantile  negotiation,  transferred,  for  a  full  and  valua- 
ble consideration  received  by  the  defendant,  to  one  Matthew  Law- 
ler ;  that  when  it  became  due  the  payment  was  demanded  (but 
not  stating  by  whom)  and  not  being  paid  was  protested,  and  no- 
tice was  given  to  the  plaintiffs  whereby  they  became  liable  to  pay  ; 
that  the  plaintiffs  paid  it  on  the  17th  May,  1802,  of  which  the  de- 
fendant had  notice,  whereby  he  became  liable  to  pay  to  the  plain- 
tiffs, and  in  consideration  thereof  promised  to  pay.  The  decla- 
ration also  contained  the  usual  money  counts.  The  defendant 
pleaded,  1st,  non  assumpsit ;  2d,  a  discharge  under  the  bankrupt 
law ;  3d,  that  the  note  was  not  drawn  payable  to  plaintiffs,  to  be 
indorsed  by  them  for  the  accommodation  of  defendant,  to  enable 
him  to  raise  money  for  his  own  use. 

The  case  was  argued  by  Mr.  C.  Lee,  for  the  plaintiffs,  and 
Mr.  Simms  and  Mr.  E.  J.  Lee,  for  the  defendant,  and  the  question 
made  was  whether  the  note  upon  which  this  action  was  brought, 
could  have  been  proved  under  the  commission  of  bankruptcy 
against  the  defendant. 

Kilty,  C.  J.,  and  Fitzhugh,  J.,  were  of  opinion  that  it  could 
not. 

Cranch,  J.,  that  it  could ;  but  the  Court  intimated  that  they 
would  reconsider  the  case ;  and  a  verdict  was  taken  for  the  plain- 
tiffs subject  to  the  opinion  of  the  Court  on  a  case  to  be  stated. 

The  case  stated  that  on  the  lOlh  November,  1801,  at  Philadel- 
phia, the  defendant  signed  and  delivered  to  the  plaintiffs  his  note 
for  $2500,  payable  one  hundred  and  twenty  days  after  date ;  that 
the  plaintiffs  on  the  day  of  the  date  of  the  said  note,  indorsed  the 
same  for  the  accommodation  of  (he  defendant,  and  to  enable  the 
defendant  to  raise  money  upon  it  for  his  own  use,  and  redelivered 


NOVEMBER  TERM,  1804.  195 

Baker  &  Comegyss  v.  Vasse. 

said  note  to  the  defendant ;  that  at  the  time  of  indorsing  and  re- 
delivering the  said  note,  the  plaintiffs  received  from  the  defendant 
his  indorsement  upon  their  note  for  a  like  amount,  payable  at  the 
same  time,  for  the  accommodation  of  the  plaintiffs,  to  enable  them 
to  raise  money  for  their  own  use,  which  was  the  only  consi- 
deration for  the  indorsement  of  the  first-mentioned  note ;  that 
plaintiffs  paid  the  whole  of  each  of  said  notes  to  the  last  indorsees 
before  the  commencement  of  this  suit,  to  wit,  on  the  17th  May, 
1802,  with  the  interest  and  charges  of  protest,  on  the  first  note 
which  was  paid  to  M.  Lawler,  an  indorsee  thereof,  and  they  have 
never  received  payment  of  any  part  thereof  from  the  defendant. 
That  sometime  in  the  year  1801,  the  defendant  sold  the  first-men- 
tioned note,  (the  cause  of  action  in  this  suit,)  and  received  the 
whole  proceeds  for  his  own  use  ;  that  the  amount  of  the  note  upon 
which  this  suit  is  brought  was  demanded  of  the  plaintiffs  on  the 
day  it  became  due,  to  wit,  on  the  13th  of  March,  1802;  that  on 
the  10th  of  February,  1802,  the  defendant  committed  an  act  of 
bankruptcy  at  Philadelphia,  and  a  commission  was  duly  issued 
against  him  upon  that  act,  on  the  13th  of  February ;  that  on  the 
4th  of  May  the  commissioners  granted  their  discharge  to  the  de- 
fendant, and  on  the  28lh  of  May  he  obtained  a  final  certificate  of 
discharge  from  the  judge  of  the  District  Court ;  that  the  debt  due 
on  the  first-mentioned  note  was  not  proved  under  the  commission 
of  bankruptcy,  the  commissioners  having  refused  to  permit  the 
same  to  be  proved. 

For  the  plaintiffs,  it  was  contended,  that  they  could  not  prove 
this  note  under  the  defendant's  commission ;  that  no  debt  was 
due  to  plaintiffs  till  they  paid  the  note,  and  the  payment  was  not 
made  till  the  17th  of  May ;  that  a  debt  contracted  after  the  act  of 
bankruptcy  will  not  support  a  commission,  nor  can  it  be  proved 
under  the  commission.  Bamford  v.  Burrell,  2  B.  &  P.  1.  But 
that  if  the  rule  were  otherwise  its  being  an  accommodation  note 
would  prevent  its  being  proved.  Howis  v.  Wiggins^  A  T.  R.  714; 
Brooks  V.  Rogers,  1  H.  Bl.  640 ;  Cmoley  v.  Dunlojp,  7  T.  R.  565. 

For  the  defendant.  Mutual  notes  were  given,  and  therefore  this 
was  not  an  accommodation  note,  but  for  valuable  consideration. 
If  such  a  consideration  passed,  the  debt  was  contracted  when  the 
note  was  given.  Notes  payable  at  a  future  day,  may  be  proved 
under  a  commission.  Bankrupt  Act,  §  39,  [2  Stat,  at  Large,  32,] ; 
Coop.  Bank.  L.  122, 123 ;  Macarthey  v.  Barroio,  2  Stra.  949 ;  Ex 
parte  Wardwell,  3  Wils.  17.  A  surety  in  a  bond  may  prove  under 
the  commission,  and  if  he  pay  the  debt  after  the  bankruptcy  of  the 
principal  he  cannot  recover  against  him.  Toussani  v.  Martinnantf 
2  T.  R.  100 ;  Martin  v.  Court,  2  T.  R.  640.  Where  a  party  is 
bound  to  pay  at  all  events,  as  these  plaintiffs  were,  he  may  prove 


196  ALEXANDRIA. 


Baker  &  Comegyss  v.  Vasse. 


under  the  commission,  though  the  debt  is  payable  in  future.  HaU' 
cock  V.  Entioisle,  3  T.  R.  435.  If  the  plaintiffs  had  the  note 
before  a  final  dividend,  they  might  have  proved.  Cowley  v.  Dun- 
lop,  7  T.  R.  565.  They  are  not  prevented  from  proving,  because 
it  is  an  accommodation  note.  Staines  v.  Planck,  8  T.  R.  389. 
From  Coioley  v.  Dunlop,  it  seems  that  Howis  v.  Wiggins,  and 
Brook  V.  Rogers,  are  of  doubtful  authority ;  but  those  cases  differ 
from  this,  that  there,  there  were  not,  as  here,  mutual  accommoda- 
tions. Mutual  notes  are  good  considerations  for  each  other  ;  they 
are  not  contingent,  but  actual  debts  solvenda  in  fuluro.  Rolfe  v. 
Caslon,  2  H.  Bl.  570 ;  Vide,  also,  2  Dal.  127,  where  the  plaintiff 
may  prove  under  commission  if  he  could  maintain  debt.  Ex  parte 
Thomas,  1  Atk.  73,  where  an  indorsee  proved  a  note  indorsed 
after  bankruptcy.  Walton's  case,  1  Atk.  122,  where  an  indorser 
was  allowed  to  prove  against  the  drawer's  estate,  a  bill  taken  up 
after  bankruptcy  ;  and  Span's  case.  Green's  Bank.  Law,  39,  where 
a  holder  proved  a  bill  against  acceptor's  estate,  which  was  negoti- 
ated after  the  acceptor's  bankruptcy,  and  although  he  had  not  the 
bill  at  the  time  of  his  bankruptcy.  Coop.  B.  L.  214,  215 ;  Cooke, 
B.  L.  211. 

Cranch,  J.  The  question  is,  whether  the  plaintiffs  could  have 
proved  this  note  under  the  commission  against  the  defendant. 
There  is  no  doubt  that  the  note  might  have  been  proved  under 
that  commission  by  somebody.  The  defendant's  estate  was 
already  liable  for  its  amount.  But  it  never  has  been  proved  under 
the  commission  by  anybody.  The  note  therefore  still  exists  as  a 
note  unsatisfied,  and  clothed  with  all  its  original  obligation.  The 
contract  which  it  raised  is  still  in  full  force  as  a  special  and  express 
contract,  and  the  principle  of  law  is  well  settled,  that  where  the 
parties  have  made  an  express  contract,  the  law  will  not  interfere 
and  raise  an  implied  one.  For  the  law  implies  a  contract  only 
where  the  parties  have  failed  to  make  an  express  agreement,  and 
where  otherwise  injustice  would  be  done  to  one  of  them.  The 
present  action  being  grounded  on  an  implied  assumpsit  only,  it 
might,  perhaps,  be  sufficient  for  the  defendant  to  show  that  there, 
was  an  express  contract  respecting  the  same  transaction.  The 
plaintifTs  cannot  recover  upon  both  the  express  and  implied  contract, 
for  if  there  is  an  express  contract,  there  cannot  be  an  implied  one. 
But  waiving  this  bar  to  the  plaintiffs'  recovery,  I  am  of  opinion 
that  the  plaintiffs  could  have  proved  the  debt  under  the  commis- 
sion against  the  defendant,  and  consequently  that  his  certificate  is 
a  bar  to  the  action.  Cases  have  been  cited  on  both  sides,  which 
are  certainly  in  some  degree  contradictory  to  each  other.  I  shall 
therefore  pass  over  all  the  cases  which  precede  that  of  Cowley  v. 
Dunlop,  in  which  they  were  all  taken  up  and  reconsidered  ;  and 
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which,  although  it  did  not  decide  the  question  in  that  case,  yet,  if 
I  do  not  misconceive  the  arguments  of  the  judges,  will  go  very  far 
to  decide  the  present.  In  the  present  case  the  note  was  originally 
given  and  made  payable  to  the  plaintiffs  on  a  sufficient  consider- 
ation ;  it  therefore  was  a  note  upon  which  an  action  might  have 
been  maintained,  and  immediately  created  a  debt  payable  in 
future.  Nothing  was  defective  in  the  original  transaction  ;  it  was 
not  a  contingent  debt,  but  an  absolute  engagement  to  pay  a  sum 
certain  at  a  certain  time,  for  a  valuable  consideration.  The  two 
notes  were  mutual  considerations  for  each  other,  and  in  an  action 
brought  upon  either  of  them  against  the  maker,  he  cannot  support 
an  allegation  that  it  was  nudum  pactum.  It  is  true  that  if  he  had 
been  obliged  already  to  pay  the  other  note  in  consequence  of  his 
indorsement,  he  might  plead  it  by  way  of  set-off,  or  maintain  a 
counter  action  against  the  plaintiff;  but  until  the  two  notes  are 
thus  mutually  opposed  to  each  other,  both  are  valid,  and  remain 
good  evidence  of  mutual  debts.  This  note  then  constituted  a 
good  claim  against  the  defendant's  estate  at  the  time  of  his  bank- 
ruptcy. The  estate  was  not  only  liable  for  it,  but  was  the  prin- 
cipal debtor,  to  whom  the  holder  might  and  in  justice  ought  to 
resort  for  payment.  It  ought  not  to  be  in  the  power  of  the  holder 
to  decide  whether  the  certificate  should  or  should  not  be  a  bar  to 
the  claim.  The  legislature  has  attempted  to  avoid  this  evil,  by 
declaring  that  the  certificate  should  be  a  bar,  not  only  to  such 
claims  as  were  proved,  but  such  as  might  have  been  proved 
under  the  commission,  not  contemplating  the  possibility  that  the 
mere  transfer  of  the  debt  could  prevent  the  certificate  from  being 
a  bar.  In  the  case  of  Cowley  v.  Dunlop^  7  T.  R.  565,  the  judges 
were  equally  divided  upon  the  question  then  before  the  Court. 
Lawrence  and  Grose,  justices,  were  decidedly  of  opinion  that  the 
defendant's  certificate  was  a  bar  to  the  action ;  and  Ld.  Kenyon, 
C.  J.,  in  his  argument  admits  principles  which  if  correct  are  decisive 
in  favor  of  the  present  defendant.  He  admits  that  if  the  bill  had 
not  been  once  proved  against  the  defendant  (the  acceptor)  and 
a  dividend  received,  which,  in  contemplation  of  law,  he  considers 
as  a  satisfaction  of  the  bill,  and  if  it  had  been  returned  upon  the 
indorser,  subsequent  to  the  bankruptcy,  the  indorser  would  thereby 
be  remitted  to  his  former  right,  and  be  in  the  same  condition  as 
if  he  had  never  passed  it  away,  (so  as  to  stand  in  the  place  of  the 
indorsee)  and  consequently  might  have  proved  the  debt  under  the 
commission.  But  he  contends,  that  inasmuch  as  the  holder  of 
that  bill  had  proved  it  under  the  defendant's  commission,  and 
received  a  dividend,  whereby  the  express  contract  created  by  the 
bill  was  executed  on  the  part  of  the  defendant,  and  had  become 
extinct,  there  was  no  right  remaining  under  that  bill  to  which  the 
17* 
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plaintiff  could  be  remitted,  and  therefore  when  the  plaintiff  paid 
the  balance  of  the  money  due  upon  the  bill  to  the  indorsee,  a 
new  implied  contract  arose  on  the  part  of  the  defendant  which 
could  not  have  been  proved  under  the  commission,  and  which 
therefore  was  not  barred  by  the  certificate.  In  the  present  case 
the  note  has  never  been  proved  under  the  commission,  and  there- 
fore it  still  remains  a  valid,  express  contract,  attended  by  all  its 
resulting  rights ;  and  consequently,  according  to  his  Lordship's 
opinion,  upon  being  returned  upon  the  indorser,  he  was  remitted 
to  his  former  right,  and  might  have  proved  the  debt  against  the 
defendant's  estate.  If  the  arguments  of  the  plaintiffs'  counsel  are 
correct,  an  executor,  an  administrator,  or  an  indorsee,  obtaining 
possession  of  the  securities  after  the  act  of  bankruptcy  committed, 
could  not  prove  the  debts.  By  which  means  a  class  of  creditors, 
who  had  bona  fide  given  credit  to  the  securities,  would,  contrary 
to  the  express  words  of  the  Act  of  Congress,  be  precluded  from 
any  share  in  the  bankrupt's  estate ;  and  the  bankrupt  himself 
would  be  placed  in  a  much  worse  situation  after  his  certificate  than 
he  was  in  before.  For  the  moment  he  had  given  up  every  thing 
in  the  world,  he  would  find  himself  still  encumbered  with  a  load 
of  debts,  and  exposed  to  the  vengeance  or  the  malice  of  unrelent- 
ing creditors,  without  a  hope  of  escaping  from  the  burden.  Be- 
cause, under  a  second  commission,  he  would  be  entitled  only  to  a 
discharge  of  his  person  unless  his  estate  shall  pay  seventy-five  per 
cent,  on  the  amount  of  the  debts ;  and,  by  the  statement  of  the 
case,  he  cannot  have  any  estate  at  all.  A  construction  of  the  law 
which  will  produce  these  consequences  ought  to  be  very  obvious, 
and  at  least  produced  by  a  necessary  implication.  I  can  see  no 
such  necessity,  and  therefore  I  am  obliged  to  reject  such  a  con- 
struction. 

The  judgment  of  the  Court  was  accordingly  for  the  defendant. 

The  cases  of  Buckler  v.  Buttivant,  3  East,  72,  and  Houle  v.  Box- 
teTy  3  East,  177,  were  not  cited,  nor  seen  by  the  Court,  until  after 
their  opinion  was  given.     They  fully  justify  it. 


Wilson  v.  Johnston's  Bailiff. 
Actions  of  replevin,  in  Alexandria,  may,  on  motion,  be  tried  at  the  first  term. 

Replevin,  of  goods  distrained  for  rent. 

Motion  by  Mr.  Taylor ,  to  set  the  cause  forward  on  the  docket, 
under  the  Act  of  Assembly,  so  as  to  be  tried  this  term.  New  Rev. 
Code,  p.  155,  §  18. 

Mr.  E.  J.  LeCf  for  plaintiff  in  replevin. 

Granted. 
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Hartshorne  &  Taylor  v.  Amos  Allison,  Jacob  Geiger,  et  al. 

Garnishees. 

The  garnishee  may  answer  after  bill  taken  for  confessed  at  the  rules. 

Chancery  attachment.  Bill  taken  for  confessed  in  Ihe  office. 
Geiger,  one  of  the  garnishees,  moved  for  leave  to  file  answer. 

Granted. 

♦ 

WooDROw^  V.  Coleman. 
Full  costs  will  be  given  in  covenant. 

Motion,  by  the  defendant's  counsel,  that  the  clerk  be  ordered 
to  tax  only  so  much  costs  as  damages.  New  Rev.  Code,  109, 
§17. 

The  action  viras  covenant,  and  verdict  for  plaintiff,  one  cent. 

Mr.  Swann,  for  the  plaintiff,  contended  that  the  section  applies 
to  actions  of  trespass.     Gilb.  Eq.  Cases;  Bac.  Ab.,  Costs. 

The  Court  gave  judgment  with  full  costs. 


Negro  Bazil  v.  Kennedy. 

Upon  a  devise  that  a  slave  should  be  sold  for  eight  years,  after  which  he  should  be 
free,  the  term  of  eight  years  shall  begin  to  run  from  the  time  of  the  death  of  the 
testator  or  within  a  reasonable  time  thereafter. 

This  was  an  action  to  try  the  right  of  the  plaintiff  to  his  free- 
dom under  the  will  of  Mrs.  Turner,  which  was  in  these  words : 
"  I  will  that  my  slaves  be  sold  by  my  executors,  for  the  following 
terms :  Bazil  for  eight  years,"  (and  others  for  other  terms,)  "  and 
the  money  arising  from  the  same  I  desire  shall  be  applied  in  the 
following  manner,  to  wit,"  (&c.,  giving  sundry  specific  legacies, 
and  the  residue  to  her  husband,  Charles  Turner,  she  having,  by 
her  marriage  settlement,  reserved  the  power  to  devise  her  estate.) 
"  I  will  that  after  the  above  slaves  respectively  arrive  at  the  com- 
pletion of  the  above  terms,  they  shall  be  free  and  their  posterity 
after  them  at  the  age  of  thirty  years." 

Mr.  C.  Lee,  for  the  plaintiff,  cited  Dade  v.  Alexander,  1  "Wash. 
30;  Maya's  Lessee  v.  Carrington,  1  Wash.  45;  New  Rev.  Code, 
191,  <§>  36.  The  testatrix  died  in  1796.  Her  husband  suppressed 
the  will.  Bazil  was  sold  as  the  property  of  the  husband,  by  the 
marshal,  to  the  defendant  Kennedy,  on  the  27th  of  January,  1802. 
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The  will  was  found  and  proved  June,  1804.  This  action  was 
brought  on  the  22d  of  August,  1804.  The  defendant  purchased 
without  notice.  This  was  a  vested  legacy.  Roden  v.  Smithy 
Amb.  588  ;  2  P.  Wms.  478. 

Mr.  Sivann,  for  the  defendant,  contended  that  the  term  of  eight 
years  could  not  begin  to  run  until  the  sale ;  and  that  the  lime  of 
sale  was  left  to  the  discretion  of  the  executor. 

But  the  Court  decided  that  it  was  the  intention  of  the  testatrix 
that  the  plaintiff  should  be  free  after  eight  years'  service  after  her 
death  ;  and  that  the  term  began  to  run  from  the  time  of  her  death, 
unless  some  cause  should  be  shown  for  extending  it  for  a  further 
reasonable  time ;  and  that  as  more  than  eight  years  had  elapsed 
between  the  death  of  the  testratrix  and  the  commencement  of 
this  action,  the  plaintiff  is  entitled  to  his  freedom. 


Watson  v.  Summers. 

A  discharge  of  the  appearance-bail,  arrested  upon  a  joint  ca.  sa.  against  him  and  his 
principal,  does  not  release  the  principal. 

Injunction.  Motion  to  dissolve.  The  equity  relied  upon  was, 
that  upon  a  joint  judgment  at  law  against  Watson,  and  Jesse 
Simms  his  appearance-bail,  Simms  had  been  taken  upon  a  joint 
ca.  sa.  against  him  and  Watson,  and  discharged  by  the  plaintiff  at 
law,  Summers. 

Injunction  dissolved.  See  10  Vin.  Ab.  578,  (new  edit.)  tit. 
Execution  (C.  a.),  which  cites  Higgens's  case,  Cro.  Jac.  320.  If 
a  man  has  one  execution  against  the  bail  he  shall  never  have  ex- 
ecution after  against  the  principal,  for  he  has  made  his  election  by 
the  first  execution.  So  if  the  principal  be  in  execution  he  cannot 
take  the  bail.  See  Walker  v.  Alder,  Styles,  117,  and  Price  v. 
Goodrich,  Styles,  387.  But,  says  Viner,  if  the  bail  be  taken  in 
execution  in  B.  R.  and  pays  part,  yet,  if  the  bail  be  let  at  large, 
execution  may  be  against  the  principal  afterwards ;  and  this  is  the 
constant  practice  of  the  court ;  and  it  seems  that  Higgens's  casCj 
Cro.  Jac.  320,  is  to  be  intended  where  the  bail  were  in  custody, 
Felgate  v.  Mole,  1  Sid.  107 ;  Clarke  v.  Clement,  6  T.  R.  525. 
One  of  two  joint  defendants  discharged  on  ca.  sa.  by  plaintiff, 
the  other  cannot  be  taken.  Hayling  v.  Mulhall,  2  W.  Bl.  1235 ; 
Freeman  v.  Freeman,  Cro.  Jac.  549.  Execution  issued  against 
the  bail,  yet  the  plaintiff  may  charge  the  principal,  unless  it  be 
shown  that  he  was  satisfied  by  the  execution  against  the  bail. 
Whitacres  v.  Hamkinson,  Cro.  Car.  75.  Two  are  jointly  and  seve- 
rally bound,  and  judgment  had  against  one.    In  debt  against  the 
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Other,  he  pleaded  that  the  first  being  in  execution  on  a  ca.  sa.  the 
sheriff  voluntarily  let  him  go  at  large;  but  adjudged  that  the 
creditor  may  take  out  execution  against  the  other :  for  execution 
without  satisfaction  is  no  bar,  though  the  sheriff  suffered  him  to 
escape  voluntarily,  so  as  plaintiff  is  entitled  to  an  action  against 
the  sheriff.  But  if  he  let  him  go  by  license  of  the  creditor,  then 
the  other  had  been  discharged,  and  it  might  have  been  pleaded. 


Prime  v.  McRea's  Executors  and  Heirs. 

One  half  of  the  real  estate  of  a  testator  in  Virginia  is  liable  for  his  debts,  although  not 
charged  by  the  will.     Quccre. 

Cranch,  J.,  doubted,  whether  a  decree  can  be  made  to  sell  the 
real  estate  of  McRea  in  the  hands  of  his  heirs  unless  there  be  a 
mortgage  or  other  lien  ;  or  unless  the  personal  estate  has  been 
applied  to  relieve  the  real. 

Mr.  E.  J.  Lee,  for  the  complainant,  cited  Robinson  v.  TongCy 
3  P.  Wms.  398,  and  Finch  v.  Earl  of  Winchelsea,  in  a  note  to  that 
ease,  and  Stileman  v.  Ashdoun,  2  Atk.  608.     {Cur.  ad,  vult.) 

The  Court  afterwards  decreed  a  sale  of  half  of  the  lands  and 
rents. 


Dickey  &  Tom,  Assignees  of  Harmon  &  Davis  Bankrupts,  v. 
Harmon  &  Davis  &  others. 

A  draft  drawn  by  a  bankrupt,  not  payable  out  of  any  particular  fund,  is  not  such  an 
assignment  of  the  money  in  the  hands  of  the  drawee  as  will  give  the  holder  a  right 
to  the  money  before  the  acceptance  of  the  draft.  It  is,  at  most,  only  a  security,  and 
does  not  entitle  the  holder  to  be  relieved  for  more  than  his  ratable  part  of  his  debt. 

Bill  in  equity  in  the  nature  of  an  attachment  by  the  assignees 
of  bankrupts  in  New  York,  against  the  absent  bankrupts)  and  R. 
B.  Jameson,  the  garnishee,  and  certain  attaching  creditors,  and 
one  Sackett,  who  claimed,  by  virtue  of  a  draft  from  Harmon  & 
Davis,  the  bankrupts  on  R.  B.  Jameson,  the  garnishee,  dated,  as 
it  was  alleged,  before  the  act  of  bankruptcy  committed.  The 
bill  alleged  that  the  act  of  bankruptcy  was  committed  by  Harmon 
&  Davis,  on  the  17th  of  August,  1802.  The  draft  given  by  the 
bankrupts  to  Sackett  upon  Jameson,  was  dated  on  the  18th  of 
August,  1802,  and  presented  to  Jameson  for  acceptance,  on  the  23d 
of  August,  1802.  Jameson  admitted  himself  to  be  indebted  to  the 
bankrupts  in  the  sum  of  $  867.48,  but  refused  to  accept  the  draft 
because  the  money  had,  on  the  same  day,  been  attached  in  his 
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hands  by  Scott  &  Co.,  creditors  of  the  bankrupts.  There  were 
several  other  subsequent  attachments,  but  the  only  question  was, 
whether  the  complainants,  the  assignees  of  the  bankrupts,  or 
Sackett  should  have  the  money  in  the  hands  of  Jameson.  The 
commission  of  bankruptcy  issued  on  the  18th  of  September,  1802, 
and  the  act  of  bankruptcy  was  admitted  to  have  been  committed 
subsequent  to  the  attachments,  and  consequently  subsequent  to 
the  presentation  of  the  draft  to  Jameson. 

Mr.  Swamij  for  Sackett,  contended  that  the  draft  was  an  as- 
signment of  the  fund  in  the  hands  of  Jameson,  fairly  made  for 
valuable  consideration  before  bankruptcy,  and  gave  him  an  equi- 
table right  to  receive  and  recover  the  money,  and  that  it  was  not 
revoked  by  the  subsequent  bankruptcy.  Masters  v.  Miller,  4  T.  R. 
343  ;  Roio  v.  Dawson,  1  Ves.  331. 

Mr.  Simms,  contra,  for  the  assignees  of  the  bankrupts,  con- 
tended that  the  draft  was  not  an  assignment  of  the  fund,  and 
could  at  most  amount  to  no  more  than  a  security,  which,  by  the 
31st  section  of  the  bankrupt  law,  gave  the  creditor  no  priority  or 
preference. 

The  Court  took  time  to  consider ;  and  at  June  term,  1805, 
were  of  opinion  that  the  complainants,  Dickey  &  Tom,  assignees 
of  the  bankrupts,  were  entitled  to  the  money  in  the  hands  of 
Jameson. 

Cranch,  J.,  concurred,  because  he  considered  the  draft  in  favor 
of  Sackett,  as  a  security  only,  and  not  an  assignment  of  the  fund, 
and  that  by  the  31st  section  of  the  bankrupt  law  he  could  not  be 
relieved  for  more  than  a  ratable  part  of  his  debt. 
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Frazier  v.  Brackenridge,  Executor  of  White. 

An  executor  may  be  ruled  to  plead  before  the  expiration  of  the  year  after  letters 

granted. 

Motion  for  rule  to  plead. 

Mr.  Key  objects,  that  an  executor  is  not  obliged  to  pay  money 
until  twelve  months  after  letters  testamentary  granted,  and  there- 
fore is  not  obliged  to  plead.     Cur.  ad.  vult. 

Rule  granted  to  plead  by  the  2d  day  of  next  term. 


United  States  v.  W.  Prout. 

The  selling  of  spiritnons  liquors  to  negroes,  in  a  public  manner,  assembled  in  con- 
siderable numbers,  and  suffering  them  to  drink  the  same  in  and  about  the  house  on 
the  Sabbath,  constitutes  it  a  disorderly  house. 

The  Court,  in  answer  to  a  question  from  the  jury,  instructed 
them  that  the  selling  of  spirituous  liquors  to  negroes  in  a  public 
manner,  assembled  in  considerable  numbers,  and  suffering  them 
to  drink  the  same  in  and  about  the  house  on  the  Sabbath,  consti- 
tutes it  a  disorderly  house.     Verdict  for  United  States. 

N.  B.    The  defendant  had  not  an  ordinary  license.     Fined 


United  States  v.  Coulter. 

The  practice  of  selling  spirituous  liquors,  in  a  public  manner,  to  negroes  and  slares, 
assembled  in  considerable  numbers,  and  suffering  them  to  drink  the  same  in  and 
about  the  house  on  the  Sabbath,  constitutes  the  offence  of  keeping  a  disorderly 
house,  although  the  owner  may  have  a  tavern  license. 

Indictment  for  keeping  a  disorderly  house. 

Mr.  Morsell,  for  the  defendant,  contended  that  a  disorderly 
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house  is  only  indictable  at  common  law  as  a  common  nuisance, 
and  that  actual  disorder  must  be  proved.  Coulter  had  a  license 
to  keep  tavern  ;  he  is  only  prohibited  by  statute  from  selling  on 
Sundays ;  from  dealing  with  slaves,  &c. 

Mr.  Jones,  Attorney  for  the  United  States.  A  bawdy-house  is 
indictable  as  a  common  nuisance,  and  yet  it  is  not  necessary  to 
prove  that  any  one  person  has  been  disturbed  by  it.  The 
tendency  to  corrupt  the  morals  makes  it  a  common  nuisance. 

The  Court.  The  license  does  not  authorize  the  defendant  to 
sell  to  slaves  or  negroes  on  a  Sunday  ;  it  is  therefore  no  justifica- 
tion as  to  those  facts.  The  practice  of  selling  spirituous  liquors 
in  a  public  manner  to  negroes  and  slaves,  assembled  in  considera- 
ble numbers,  and  suffering  them  to  drink  the  same  in  and  about 
the  house  on  the  Sabbath,  constitutes  the  offence  of  keeping  a 
disorderly  house. 

Verdict,  guilty.     Fined  $10. 


Perry  et  al.  Assignees  of  Nantes,  surviving  Partner  of  R.  Muil- 
man  &  Co.,  an  English  Bankrupt,  v.  James  Barry. 

The  assignees  of  a  British  bankrupt  cannot  maintain  a  suit  in  their  own  names,  in 
Maryland,  against  a  debtor  of  the  bankrupt,  and  it  seems  that  a  promise  to  pay  the 
money  to  them  would  be  void  for  want  of  a  consideration. 

Indebitatus  assumpsit  for  money  had  and  received  by  defend- 
ant to  the  use  of  the  bankrupt,  and  of  the  plaintiffs  as  his  assignees. 
Hadfield,  of  London,  held  a  protested  bill  for  ^19,000,  drawn  by 
Browne,  of  Richmond,  Virginia,  and  assigned  it  to  Muilman  & 
Co.,  of  London,  for  collection,  who  employed  Barry  (the  defend- 
ant) as  their  agent  to  collect  it.  Muilman  &  Co.  became  bank- 
rupt. Barry  collected  the  money  and  remitted  it  to  Hadfield, 
who  afterwards  also  became  bankrupt.  The  assignees  of  Muil- 
man &  Co.  contended  that  the  money  belonged  to  that  house, 
and  brought  this  action  to  recover  it. 

Mr.  C.  Lee,  for  the  plaintiff,  contended,  1st.,  That  all  the  right 
of  Muilman  &  Co.  was  transferred  to  their  assignees ;  2d.  That 
they  were  competent  to  receive  a  promise  from  the  defendant  to 
pay,  and  to  maintain  this  action  upon  such  a  promise  ;  3d.  That 
the  letter  of  the  18lh  of  July,  1798,  and  the  other  letters  amount 
to  a  special  assumpsit  and  account  current  with  Muilman  &  Co., 
and  a  promise  to  pay  to  the  plaintiffs ;  and  prayed  the  Court  to 
instruct  the  jury,  1.  That  plaintiffs  had  a  good  title  to  the 
money,  and,  2.  That  it  was  not  defeated  by  the  payment  to 
Hadfield.    Upon  the  first  point  he  cited  the  following  cases : 
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Philips  V.  Hunter,  2  H.  Bl.  409  ;  Young-  v.  Willing;  2  Dal. 
276  ;  Harris  v.  Mandeville,  2  Dal.  256  ;  Emory  v.  Gremovg-h,  3 
Dal.  369  ;  Bruce  v.  Bruce,  2  B.  &  P.  229  (n.) ;  Pipon  v.  Pipon, 
Amb.  25 ;  Cook,  B.  L.  497  ;  Hunter  v.  Potts,  4  T.  R.  182. 

Mr.  Mason,  for  the  defendant,  contended,  1st.  That  the  as- 
signees, under  the  British  bankrupt  laws,  have  no  power  to  main- 
tain an  action,  as  such,  in  this  Court ;  2d.  That  nothing  which 
has  pased  between  James  Barry  and  the  assignees  has  given 
them  that  right.  1.  The  laws  of  one  country  have  no  effect  in 
another.  Chestonx.  Page,  in  the  Court  of  Appeals  in  Maryland  ; 
Sill  V.  Worsiuick,  1  H.  Bl.  665  ;  Hunter  v.  Potts,  4  T.  R.  182 ; 
Philips  V.  Hunter,  in  the  Exchequer,  2  H.  Bl.  665.  The  point 
decided  in  these  cases  is,  that  in  case  of  a  British  bankruptcy, 
if  a  British  subject  sends  to  a  foreign  country  and  gets  effects 
of  the  bankrupt,  and  brings  them  to  England,  the  assignees 
have  a  right  to  recover  them.  But  that  is  not  the  present 
case.  This  debt  was  not  contracted  in  England,  but  in  Ame- 
rica. Mr.  Barry,  the  defendant,  is  not  a  British  subject.  The 
bankrupt  laws  of  England  were  never  considered  as  of  force  in 
Maryland,  and  many  tracts  of  land  in  that  State  are  now  held 
under  attachments  against  bankrupts.  A  large  tract,  called  Brad- 
ford's Rest,  is  now  thus  held  by  Colonel  George  Plater.  Mr. 
Brown  of  Annapolis,  a  fugitive  bankrupt,  now  maintains  actions 
in  his  own  name.  If  this  should  be  considered  as  a  voluntary 
assignment,  yet  it  will  not  authorize  the  assignees  to  sue  in  their 
own  name.  A  chose  in  action  is  not  assignable.  By  the  local 
law  of  this  country,  this  debt  cannot  be  assigned.  Assignees  may 
sue  in  the  name  of  the  bankrupt.  The  Acts  of  Assembly  of 
Maryland,  1704,  c.  29,  and  1753,  c.  36,  give  the  commissioners 
of  bankruptcy  a  right  to  sue,  provided  they  shall  give  bond,  &c. ; 
this  shows  that  the  statutes  of  bankruptcy  did  not  extend  to  this 
country.  2.  Nothing  has  passed  between  the  plaintiffs  and  the 
defendant  which  will  authorize  them  to  maintain  this  action. 
1.  There  is  no  promise  contained  in  the  letter ;  2.  If  there  is  such 
a  promise,  it  is  void  for  want  of  consideration.  The  assignment 
was  of  no  force  (according  to  the  Acts  of  1704  and  1753)  until 
the  assignees  should  give  bond,  &c.,  which  they  never  did.  The 
remedy  must  be  pursued  according  to  the  laws  of  this  country. 

The  Court  was  of  opinion,  1.  That  the  assignment  did  not 
give  the  assignees  a  right  to  maintain  an  action  in  their  own 
names  in  right  of  the  bankrupt,  and  that  whatever  may  be  the 
general  principle,  it  must  yield  to  the  laws  of  Maryland  (1704 
and  1753)  enacted  upon  Jhat  subject ;  2.  That  there  was  no  evi- 
dence of  an  express  assumpsit  by  the  defendant  to  the  plaintiffs, 
and  if  there  was,  yet  as  the  assignment  is  to  be  considered  as 
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totally  void,  there  was  no  consideration  ;  3.  That  if  the  action 
had  been  in  the  name  of  the  bankrupt,  the  assignment,  being 
void,  could  not  have  been  set  up  as  a  bar. 
The  plaintiff's  became  nonsuit. 


Baysand  v.   LovERiNG   &  WiFE,  as  Executrix   de  son  tort  of 
Andrew  White. 

An  executor,  de  son  tort,  is  liable  for  the  value  of  the  goods  taken  and  used. 

Assumpsit  on  bill  of  exchange  ;  pleas  never  executrix,  7ion 
assumpsit,  and  limitations. 

The  Court  instructed  the  jury  that  if  they  should  be  of  opinion 
that  the  defendant  took  the  goods  of  the  deceased  and  used  them 
as  her  own,  and  not  for  safe  keeping,  she  is  chargeable  as  execu- 
trix in  her  own  wrong  to  the  amount  of  the  goods  so  used. 

Mr.  Mason  for  the  defendant. 

Mr.  Morsell  for  the  plaintiff. 


Rhodes  v.  Brooke. 

The  defendant  may  give  special  bail  at  any  time  during  the  return  term,  although  the 
plaintiff  may  have  taken  an  assignment  of  the  bail-bond. 

Mr.  Wbodivard,  for  the  defendant,  moved  to  enter  special  bail. 
Mr.  Hewitt,  for  the  plaintiff,  objects  that  he  had  taken  an  assign- 
ment of  the  bail-bond,  and  contended  that  the  defendant  has  no 
right  to  give  special  bail  after  the  four  first  days  of  the  term. 

Cur.  ad.  vult.  Motion  granted,  and  special  bail  given  ;  the  Court 
being  of  opinion  that  the  defendant  should  have  the  whole  terra  to 
give  special  bail. 


Lindsay  v.  Twining. 

The  Court  will  not,  at  a  subsequent  term,  reinstate  a  cause  which  has  been  non  pressed 
for  want  of  security  for  costs. 

NoN  PROS,  at  last  term  for  want  of  security  for  costs. 

Mr.  Woodward  moved  to  reinstate  the  cause,  upon  the  affidavit 
of  Colonel  D.  C.  Brent,  that  he  had  directed  the  clerk  to  enter 
him  security,  but  the  clerk  had  failed  so  to  do.     The  clerk  stated 
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that  Colonel  Brent  had,  in  his  office,  told  him  he  would  get 
security. 

Motion  refused  ;  the  term  being  passed,  and  the  clerk  having 
no  right  to  judge  of  the  sufficiency  of  the  security  offered.  It 
should  have  been  offered  to  the  Court.  The  clerk  Avas  in  no 
default. 


United  States  v.  M'Cann  &  Dulany. 

The  owner  of  the  goods  stolen  may  release  to  the  United  States  his  interest  in  the  fine 
which  may  be  imposed,  and  be  examined  as  a  competent  witness  in  chief  in  behalf 
of  the  prosecution,  under  the  Act  of  Congress. 

Indictment  for  stealing  a  steer,  the  property  of  Thomas  Young 
and  Thomas  Files,  under  the  Act  of  Congress.  Young  and  Files 
having  executed  a  release  to  the  United  States  of  all  interest  in 
the  fine,  &c.,  were  admitted  by  the  Court  as  witnesses  generally 
on  behalf  of  the  United  States. 

Mr.  Key,  for  the  prisoners,  argued  that  the  United  States  were 
not  competent  to  receive  a  release ;  that  the  interests  of  the  United 
States  and  the  owner  were  several,  not  joint ;  that  as  a  body  cor- 
porate they  could  not  take  a  gift  of  personal  property,  unless  there 
were  some  officer  authorized  by  law  to  accept ;  that  there  was 
nothing  in  esse  which  could  be  the  subject  of  the  release. 

But  the  Court,  contra.  This  question  has  already  been  decid- 
ed by  this  Court,  and  they  see  no  reason  to  alter  the  former  de- 
cision. They  are  confirmed  in  their  former  opinion  by  Esp.  Law 
of  Ev.  106,  163,  and  the  case  of  Goodlitle  v.  Welford,  Doug. 
139.     See  U.  S.  v.  Clancey,  [ante,  13] ;   U.  S.  v.  Hare,  [ante,  82J. 


Levering  v.  Bank  of  Columbia.^ 

The  wages  of  a  seaman  on  board  of  a  ship  in  port  who  was  hired  to  take  care  of  her,  at 
a  dollar  a  day  while  in  port,  are  not  a  lien  on  the  ship  ;  nor  are  repairs  and  provi- 
sions furnished  to  a  ship  in  Baltimore  in  Maryland,  the  owners  residing  in  Alexan- 
dria, District  of  Columbia. 

Assumpsit,  for  money  paid  and  advanced  for  the  use  of  the 
defendants. 


'  See  Levering  v.  Bank  of  Columbia,  ante,  1 52. 
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The  jury  not  having  agreed  at  the  former  trial,  in  December 
term,  1803,  the  cause  now  came  on  again,  and  the  facts  appeared 
to  be  as  follows :  The  defendants  had  sold  to  the  plaintiff  half  of 
the  ship  Alexandria,  to  be  delivered  to  the  plaintiff  free  of  all  liens 
and  incumbrances.  One  Donaldson  was  hired  by  the  former 
owners,  at  Alexandria,  (D.  C.)  to  go  to  Baltimore,  and  to  take 
charge  of  the  ship,  until  the  owners  should  get  a  freight  for  her, 
and  prepare  her  for  a  voyage.  In  case  a  freight  should  be  pro- 
cured he  was  to  go  the  voyage  as  mate,  at  thirty-six  dollars  a 
month.     The  owners  then  resided  in  Alexandria. 

Mr.  Morsell,  for  the  plaintiff,  contended  that  the  following 
claims  are  liens  on  the  ship  :  1.  Male's  wages  while  the  vessel  lay 
in  the  port  of  Baltimore.  2.  Repairs,  particularly  a  figure-head, 
&c.,  made  in  Baltimore.  3.  Provisions  and  necessaries  furnished 
the  ship  while  in  Baltimore,  by  persons  residing  in  Baltimore,  and 
cited  the  following  authorities:  Wells  v.  Osman,  2  Lord  Ray- 
mond, 1044 ;  Rich  v.  Coe,  Cowp.  636 ;  2  Bacon,  (Gwill.  ed.)  Court 
of  Admiralty,  108,  181 ;  4  Inst.  141 ;  1  Vent.  146,  343;  3  Mod. 
244,  245  ;  Clap  v.  Sudgrave,  and  Bailey  v.  Grant,  Salk.  33,  pi. 
4,  5  ;  Ld.  Raymond,  576,  632,  S.  C. ;  Carth.  518,  S.  C. ;  Wheeler 
V.  Thompson,  Str.  707 ;  Rag-g-  v.  King;  Str.  858 ;  Read  v.  Chap- 
man, Str.  937 ;  Alleson  v.  Marsh,  2 ;  Vent.  181 ;  Roll.  Ab.  533 ; 
Cro.  Car.  296  ;  Resolution  of  the  Judges  respecting  the  Admiralty 
Jurisdiction ;  Ross  v.  Walker,  2  Wils.  264 ;  1  Com.  Dig.  390 ; 
Hook  V.  Moreton,  Ld.  Raym.  397 ;  Opij  v.  Child,  1  Salk.  31;  Wes- 
terdell  v.  Dale,  7  T.  R.  306 ;  Farmer  v.  Davies,  1  T.  R.  108 ; 
4  Burrow,  2220;  Green  v.  Farmer,  4  Burr.  2220;  Farrel  v. 
McClea,  1  Dall.  392. 

Mr.  Mason  and  Mr.  P.  B.  Key,  contra,  contended  that  there 
was  no  lien  for  any  of  the  claims.  The  wages  claimed  by  Do- 
naldson were  not  due  upon  a  contract  to  be  performed  at  sea ;  it 
was  a  contract  made  on  land,  to  be  performed  on  land ;  it  was 
not  in  the  usual  form  of  a  maritime  contract.  No  voyage  was 
ever  agreed  upon  or  made.  There  is  no  lien  for  repairs  made 
in  the  country  of  the  owner.  As  to  the  admiralty  jurisdiction,  all 
the  ports  of  the  United  States  are  parts  of  one  country.  Alexan- 
dria and  Baltimore  are  not  foreign  to  each  other.  There  was  no 
lien  for  provisions  furnished  to  the  ship  in  Baltimore.  They  cited 
the  following  authorities:  1  Bac.  Ab.  old  ed.  622,  tit.  Admi- 
ralty ;  Ross  v.  Walker,  2  Wils.  264 ;  6  Mod.  238  ;  Wells  v.  Osmond, 
6  Mod.  238  ;  Watkinson  v.  Bernardiston,  2  P.  Wms.  367,  and 
note  to  that  case ;  Abbott,  290,  378 ;  Buxton  v.  Snee,  1  Ves.  154 ; 
Abbott,  91,  379,  and  the  cases  there  cited  ;  Hoare  v.  Clement,  2 
Shower,  338 ;  Ex  parte  Shank  et  al.  1  Atk.  234 ;   Wil/dns  v.  Car- 
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michael,  Doug.  101 ;    Wood  et  al.  v.  Hamilton^  Dom.  Proc.  June 
15,  1789. 

The  Court  instructed  the  jury  as  follows:  That  if  the  jury 
should  be  of  opinion,  from  the  evidence,  that  the  contract  between 
the  owners  and  Ronald  Donaldson  was  that  he  should  go  from 
Alexandria  to  Baltimore,  there  to  take  charge  of  the  said  ship  as 
mate,  and  prepare  her  to  receive  a  cargo  as  soon  as  the  owners 
should  be  able  to  procure  a  freight  for  her,  and  that  he  should  be 
paid  at  the  rate  of  one  dollar  a  day  for  the  time  he  should  be  so 
employed  in  the  port  of  Baltimore,  the  ship  was  never  liable  for 
the  wages  due  to  him  for  the  time  he  was  so  employed.  But  if 
the  jury  should  be  of  opinion,  from  the  evidence,  that  the  work 
done  by  Donaldson  was  done  by  him  as  mate,  under  a  contract 
made  by  the  owners  with  him  to  perform  a  stipulated  voyage, 
then  the  ship  was  liable  for  his  wages  for  the  time  he  w^as  actually 
employed,  although  the  contemplated  voyage  was  not  performed, 
unless  the  non-performance  was  owing  to  the  default  of  the  said 
Donaldson.  The  ship  was  not  liable  for  the  repairs,  nor  for  the 
provisions  furnished. 

The  jury  having  been  out  two  days  the  Court  ordered  them  to 
be  brought  in  and  gave  them  the  following  instruction,  viz. :  The 
Court,  in  this  case,  further  instruct  the  jury,  that  if  they  should 
find  the  facts  to  be  true,  as  stated  in  the  paper  handed  to  them 
and  admitted  by  the  counsel  on  both  sides,  then  the  contract 
made  by  the  owners  of  the  said  ship  with  the  said  Donaldson  con- 
sisted of  two  separate  parts,  one  of  which  was  absolute,  whereby 
he  was  to  go  to  Baltimore  and  go  on  board  the  said  ship  and  pre- 
pare her  to  receive  a  cargo  as  soon  as  the  said  owners  should  be 
able  to  procure  a  freight  for  her,  and  that  he  was  thereby  to  re- 
ceive for  his  wages  one  dollar  a  day  and  be  found,  while  he  con- 
tinued on  board  the  ship  in  port  preparing  her  to  receive  a  cargo. 
That  the  other  part  of  the  said  contract  was  contingent,  and  was 
not  to  take  effect  until  the  said  ship  should  take  in  a  cargo  and 
proceed  to  sea ;  and  that  by  this  last  part  of  the  contract,  if  it  had 
been  carried  into  effect,  the  said  Donaldson  would  have  been 
entitled  to  thirty-six  dollars  per  month  for  his  time  after  the  vessel 
sailed,  but  no  provision  was  in  this  second  part  of  the  contract 
made  for  his  wages  while  in  the  port  of  Baltimore,  as  aforesaid. 

Verdict  for  the  defendants.  No  writ  of  error  was  ever  prose- 
cuted. See  Ramsay  v.  Allegre,  12  Wheaton,  611,  Judge  John- 
son's opinion,  and  Clinton  v.  Brig-  Hannah,  Bee,  419  ;  Shreios- 
burp  V.  Sloop  Two  Friends,  Bee,  435 ;  Bridgman's  case,  Hobart, 
11 ;  Justin  v.  Ballam,  2  Ld.  Raymond,  805. 

18* 
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United  States  v.  Scipio  Brown. 

The  owner  of  the  goods  stolen,  having  released  to  the  United  States  his  interest  in  the 
fine,  is  a  competent  witness  for  the  United  States,  upon  the  prosecution  under  the 
Act  of  Congress. 

Indictment,  for  stealing  a  pair  of  boots,  the  property  of  Benja- 
min Birch.  Benjamin  Birch  executed  a  release  to  the  United 
States  of  all  his  right  to  the  fine,  and  was  thereupon  examined  as 
a  witness  for  the  United  States,  generally,  upon  the  authority  of 
the  case  of  the  United  States  v.  McCann  Sf  Dulany,  [ante,  207,] 
and  of  a  former  case,  U.  S.  v.  Clancey,  [ante,  13] ;  U.  S.  v.  Hare, 
[ante,  82.] 

Bill  of  exceptions  taken. 

Verdict,  guilty.     Sentence,  twenty  stripes,  and  one  dollar  fine. 


F.  T.  Gantt  v.  C.  C.  Jones. 

Where  there  are  two  joint  indorsers  notice  must  he  given  to  hoth. 

If  one  of  the  joint  indorsers  pay  the  note,  he  cannot  recover  a  moiety  from  the  other 

indorscr  unless  he  was  liable  to  pay  the  note. 
QucEre,  as  to  interest  on  money  had  and  received. 

One  joint  surety  having  paid  the  whole,  sues  the  other  surety 
for  a  moiety.  Assumpsit  for  money  paid  for  the  defendant's  use  ; 
and  money  had  and  received  by  the  defendant  for  the  plaintiff's 
use. 

Case  stated.  The  material  facts  of  this  case  are,  that  the 
plaintiff  and  defendant  being  joint  payees  of  Suter's  note,  dated 
16lh  of  June,  1800,  payable  twenty-four  months  after  date,  in- 
dorsed and  passed  it  away.  That  the  note  being  unpaid,  and  the 
plaintiff  being  arrested  upon  a  joint  writ,  against  him  and  the  de- 
fendant, issued  upon  said  note,  eight  months  after  it  became  pay- 
able, paid  the  full  amount  with  interest  and  costs,  being  ^452.60, 
to  the  holder,  and  took  up  the  note.  That  he  had  before  paid 
the  defendant  ^250,  for  the  purpose  of  paying  half  the  said  note, 
which  defendant  had  not  applied  to  that  use.  That  the  note  was 
given  and  indorsed  by  the  plaintiff  and  defendant,  for  a  debt 
due  from  Suter  to  D.  Happart,  to  whom  the  plaintiff  and  defend- 
ant indorsed  and  delivered  it.  That  on  21st  June,  1802,  a  notary- 
public  demanded  payment  of  the  note  at  the  last  place  of  abode 
of  Suter,  and  received  for  answer  that  he  had  sailed  for  the  East 
Indies,  and  left  no  funds  to  take  up  the  note,  whereupon  it  was 
protested  and  returned  to  the  holder.  That  the  defendant,  Jones, 
always  did  live  and  still  lives  within  six  miles  of  Georgetown, 
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where  the  note  was  given.  That  Gantt  returned  to  this  country 
about  the  loih  of  February,  and  the  writ  was  served  on  him  the 
22d  of  February,  1803,  when  he  paid  the  money.  That  the  first 
writ  was  served  on  C.  C.  Jones,  the  defendant,  on  the  18th  of 
December,  six  months  after  the  note  was  payable.  That  Jones 
had  not,  in  any  manner,  accounted  with  the  plaintiff  for  the  ^250. 

Upon  this  statement  of  facts  the  plaintiff  prayed  the  Court  to 
instruct  the  jury  that  plaintiff  has  a  right  in  this  suit  to  recover 
of  the  defendant  the  sum  of  $250,  with  interest  thereon,  from  the 
8th  October,  1802,  and  also  the  further  sum  of  ^226.30,  with  in- 
terest thereon  to  be  computed  from  the  22d  of  February,  1803. 

Whereupon  the  Court  instructed  the  jury  that,  upon  the  above 
statement  of  facts,  the  plaintiff  is  entitled  to  recover  the  above- 
mentioned  sum  of  $250,  with  interest  thereon,  from  the  8th  day 
of  October,  1802,  upon  the  count  for  money  had  and  received 
by  the  defendant  to  plaintiffs  use.  But  that  he  is  not  entitled, 
upon  either  count  in  the  declaration,  to  recover  the  other  sum  of 
^226.30,  nor  any  part  of  it,  for  the  moiety  of  the  amount  of  the 
note  so  paid  by  the  plaintiff,  as  aforesaid. 

Plaintiff  took  a  bill  of  exceptions,  but  did  not  prosecute  a  writ 
of  error. 

The  grounds  of  this  opinion,  as  stated  by  the  Court,  were,  that 
it  did  not  appear  that  the  plaintiff  and  defendant  were  liable  at  the 
time  the  plaintiff  paid  the  money ;  and  no  assent  of  defendant  to 
the  payment  made  by  the  plaintiff  is  stated.  That  in  order  to  make 
the  plaintiff  and  defendant  liable  upon  their  indorsement  upon  the 
note,  the  holder  must  have  given  due  notice  to  them  of  the  non- 
payment by  the  maker.  That  notice  to  Gantt,  eight  months 
after  the  note  was  payable,  (although  it  should  lae  proved  to  be 
given  instantly  on  his  return  to  this  country,)  was  not  due  notice, 
the  other  joint  indorser  being  a  resident  six  miles  only  from 
Georgetown  —  nor  was  the  service  of  the  writ  upon  Jones,  six 
months  after  the  note  became  payable,  reasonable  notice. 

QucBre,  as  to  interest  upon  the  ^250  on  the  count  for  money 
had  and  received.  See  Tappenden  v.  Randall,  2  Bos.  &  Pul. 
467;  where  the  court  held,  that  in  an  action  for  money  had  and 
received,  nothing  but  the  net  sum  advanced,  (without  interest,) 
could  be  recovered. 


Robertson's  Administrator  v.  Selby. 

Creditors  of  the  plaintiffs  intestate  are  competent  witnesses  to  support  a  claim  by  the 
plaintiff  as  administrator  against  the  defendant. 

Several  persons,  supposed  to  be  creditors  of  the  plaintifTs  intes- 


212  WASHINGTON. 


Mountz  V.  Jones. 


tate,  whose  estate  was  insolvent,  were  offered  as  witnesses  for  the 
plaintiff  upon  the  general  issue. 

M?'.  Mason  objected  to  their  competency,  on  the  ground  of 
interest. 

But  the  Court  said  that  such  a  remote  possibility  of  interest 
goes  to  the  credit,  and  not  to  the  competency,  of  the  witness. 

The  witnesses,  however,  released  to  the  plaintiff  all  their  inte- 
rest, and  were  sworn. 

♦ 

Sadler  v.  More. 

A  Avitness  cannot  have  an  attachment  for  his  fees  until  he  has  proved  his  attendance, 
obtained  an  order  of  Court  that  the  party  should  pay  him,  and  produced  evidence 
of  the  service  of  the  order,  and  of  the  party's  refusal  to  obey  it. 

Matthew  Dulaney,  a  witness  summoned  by  the  defendant, 
applied  for  an  attachment  against  him  for  not  paying  his  fees  for 
attending. 

The  Court  were  of  opinion,  that  he  must  first  prove  his  attend- 
ance, and  get  an  order  of  Court  and  serve  it  upon  the  defendant, 
and  produce  affidavit  to  that  effect,  and  of  the  defendant's  refusal 
to  pay. 


Mountz  v.  Jones. 

Under  the  Insolvent  Act  of  1774,  c.  28,  a  discharge  of  the  debtor  is  not  valid  unless  a 
copy  of  the  justices'  certificate  be  affixed  at  the  door  of  the  county  clerk's  office. 

Plea  of  release  under  the  Insolvent  Act  of  1774,  c.  28.  Gene- 
ral demurrer. 

Mr.  Mason,  in  support  of  the  demurrer,  contended  that  the 
release  was  not  valid  under  the  Act  of  1774.  That  act  provides 
that  a  copy  of  the  justices'  certificate  shall  by  the  sheriff  be  affixed 
to  the  door  of  the  clerk's  office  of  the  county,  and  at  the  door  of 
the  prison  of  the  county.  The  prisoner  must  be  confined  in  the 
county  jail,  and  the  debtor's  property  is  to  vest  in  the  sheriff  of 
the  county.  The  plea  slates  that  the  copy  was  put  up  on  the  door 
of  the  clerk  of  the  corporation,  and  on  the  door  of  the  jail  of  the 
corporation,  and  that  the  prisoner  was  confined  in  the  jail  of  the 
corporation,  in  custody  of  the  sheriff  of  the  corporation.  No 
power  was  vested  in  the  corporation  to  have  a  jail.  The  justices 
met  at  the  corporation  jail. 

Mr.  Morsell,  contra.  The  Act  of  1774,  meant  to  apply  to  all 
cases  of  commitment  for  debt,  where  the  debts  did  not  amount 
to  i£200   sterling.    It  was   not  necessary  that  the  commitment 
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should  be  in  the  common  jail  of  the  county.  The  corporation 
jail,  was  a  jail  of  Montgomery  county.  Georgetown  was  part  of 
the  county  of  Montgomery.  The  justices  acted  not  as  ministe- 
rial, but  as  judicial  officers,  in  discharging  prisoners.  Their  cer- 
tificate, is,  therefore,  conclusive  evidence  of  a  compliance  with  the 
requisites  of  the  Act  of  1774.  The  power  to  have  a  jail  is  an  inci- 
dent to  the  judicial  power  over  criminals  vested  in  the  court  of 
the  corporation,  by  the  charter  of  Georgetown,  1787,  c.  23. 
The  alderman's  executions  were  returnable  to  the  mayor's  court, 
who  had  a  right  to  commit  on  non-payment.  It  was  a  case  within 
the  spirit  of  the  Act  of  1774. 

The  Court,  (Cranch,  J.,  contra,)  were  of  opinion,  that  the 
plea  was  bad,  because  a  copy  was  not  set  up  at  the  door  of  the 
county  jail,  but  only  at  the  corporation  jail. 

Kilty,  C.  J.,  thought,  also,  that  the  county  justices  had  no 
authority  to  command  the  corporation  sheriff". 


Offutt,  Executor  of  Offutt,  v.  Beatty. 

After  oyer  prayed  and  demurrer  by  the  defendant,  the  plaintiff  is  not  bound  to  give  oyer 
at  a  subsequent  term.    The  defendant  should  have  spread  the  oyer  upon  the  record. 

The  Court  will  not  give  leave  to  amend  a  demurrer,  unless  it  goes  to  the  merits  of  the 
case. 

The  defendant  prayed  oyer  of  the  letters  testamentary,  and 
demurred  thereon  to  the  writ  and  declaration,  specially,  because 
the  letters  testamentary  were  not  granted  in  the  District  of  Co- 
lumbia. 

Mr.  Mofsell,  for  the  defendant,  had  not  set  forth  the  letters,  but 
merely  stated  that  oyer  was  granted  in  the  words  following,  «&c., 
and  then  demurred,  without  having,  in  fact,  had  oyer,  so  that  the 
letters  testamentary  did  not  appear,  for  the  plaintiff"  is  not  obliged 
to  produce  the  letters  after  the  term  at  which  they  are  offered. 

Demurrer  overruled,  and  no  leave  given  to  pray  oyer  anew,  it 
not  being  a  demurrer  on  the  merits. 


B.  W.  Morris  et  al.  v.  John  Gardner. 

Notice  to  an  indorser  is  necessary,  unless  he  knew  the  maker  to  be  insolvent  at  the 
time  of  indorsement. 

Where  the  parties  live  within  two  miles  of  each  other,  nine  days'  delay  is  fatal. 

A  subsequent  promise  by  the  defendant  to  pay,  made  with  a  full  knowledge  of  his  dis- 
charge, will  bind  him. 

Assumpsit  against  the  defendant  as  indorser  of  a  note  of  Ander- 
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son ;  and  for  goods  sold  and  delivered  ;  and  for  money  had  and 
received  ;  and  upon  an  assumpsit  in  writing  to  pay  seventy  dol- 
lars for  Anderson. 

The  evidence  was,  that  the  defendant  was  indebted  to  the  plain- 
tiff for  goods  sold  ;  and  gave  and  indorsed  to  the  plaintiff  Ander- 
son's note  for  a  smaller  amount  than  the  debt  due  for  the  goods, 
which  note  was  to  be  collected  by  plaintiff,  and  when  received, 
the  money  was  to  be  applied  to  the  credit  of  the  defendant.  The 
note  became  payable  9  and  12  July,  1802.  The  plaintiff  received 
on  the  21st  of  July,  forty  dollars  in  part.  No  notice  was  given  to 
the  defendant  of  non-payment,  until  after  the  receipt  of  the  forty  dol- 
lars. The  defendant  lived  in  Washington.  The  plaintiff's  agent, 
who  held  the  note,  lived  in  Georgetown.  Afterwards,  and  after 
the  note  was  payable,  and  after  the  payment  of  the  forty  dollars, 
to  wit,  at  last  term,  the  plaintiff  recovered  judgment  against 
the  defendant  for  the  balance  of  the  account  of  goods  sold,  after 
deducting  the  amount  of  the  note.  Gardner  said,  at  the  time  of 
indorsing  the  note,  that  he  expected  it  would  be  difHcult  to  get 
the  money  of  Anderson,  but  the  plaintiff  could  get  it  better  than 
he  could. 

Upon  the  first  count,  (which  is  on  the  note,)  the  Court  gave 
the  following  instruction.  That  it  is  necessary  for  the  plaintiff  to 
prove  that  a  demand  was  made  on  Anderson,  the  maker,  and 
notice  of  his  refusal  given  to  Gardner,  the  indorser,  in  due  time, 
unless  it  should  appear  that  Anderson  was  insolvent  when  the 
note  was  indorsed  and  delivered  to  the  plaintiff,  and  was  known 
by  Gardner  to  be  so :  That  the  defendant,  Gardner,  was  dis- 
charged from  his  liability  by  the  want  of  such  demand  and  notice, 
but  that  his  assumption  would  make  him  again  liable,  if  made 
under  a  knowledge  of  the  facts  and  of  the  law  as  to  his  being 
discharged  :  And  further,  that  if  the  jury  should  be  of  opinion, 
from  the  evidence,  that  the  defendant  lived  in  the  city  of  Wash- 
ington, and  the  plaintiff's  agent  in  Georgetown,  the  distance 
being  about  two  miles,  notice  to  the  defendant,  given  nine  days 
after  the  last  day  of  grace,  was  not  reasonable  notice. 

Verdict  for  plaintiff. 

Qucere.  See  DeBerdt  v.  Atkinson,  2  H.  Bl.  336,  and  Nichol- 
son v.  Gouihit,  2  H.  Bl.  609,  as  to  the  necessity  of  notice  in  case 
of  known  insolvency. 

♦ 

Wilson  v.  Cromwell. 

If  the  plaintiff  obtain  possession  of  the  defendant's  acceptance,  by  a  fraudulent  prac- 
tice, he  cannot  recover  upon  it. 

Assumpsit  on  acceptance  of  an  inland  bill.     The  defendant 
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proved  that  upon  the  assumption  of  J.  H.  Barney  in  writing,  to 
pay  the  debt,  the  acceptance  was  given  up  by  A.  &  W.  Bowyer 
to  the  defendant  to  be  cancelled.  That  afterwards,  the  plaintiff, 
under  pretence  of  a  wish  to  see  the  bill,  to  calculate  the  interest 
upon  Barney's  assumption,  got  possession  of  it,  and  then  gave  up 
to  Barney  his  assumption,  and  insisted  upon  keeping  the  bill. 

Mr.  Baker,  for  the  plaintiff,  contended  that  A.  &  W.  Bowyer,  to 
whom  the  bill  was  sent  for  collection,  were  only  special  agents  to 
receive  the  money  of  Cromwell,  and,  in  default  of  payment,  to 
bring  suit.  That  if  such  was  the  only  authority  of  the  Bowyers, 
and  they  gave  it  up  without  any  other  consideration  than  J.  H. 
Barney's  assumption,  they  exceeded  their  authority,  and  it  was 
improperly  obtained ;  and  therefore  it  was  proper  in  the  plaintiff 
to  get  possession  of  the  bill  in  the  manner  he  did.  And  that  it 
would  support  the  action ;  and  prayed  the  instruction  of  the  Court 
to  that  effect.     Esp.  N.  P.  109. 

But  the  Court  refused  to  give  such  instruction  ;  and  upon  the 
prayer  of  Mr.  Morsell,  for  the  defendant,  the  Court  instructed 
the  jury  that  if  they  should  be  of  opinion  that  the  Bowyers  came 
into  possession  of  the  bill  by  authority  of  the  plaintiff  for  the 
purpose  of  collection,  and  they  gave  it  up  to  the  defendant  to 
be  cancelled,  without  any  fraud  on  the  part  of  the  defendant,  and 
the  plaintiff  afterwards  obtained  possession  of  the  bill  by  a  fraud- 
ulent and  deceitful  practice,  the  plaintiff  could  not  recover  upon 
it.  And  that  if  they  should  be  of  opinion  that  the  note  was  fairly 
given  up  by  Bowyer  to  the  defendant  to  be  cancelled,  and  the 
plaintiff  obtained  possession  of  it  by  any  false  pretence,  it  would 
be  evidence  of  a  fraudulent  obtaining  of  the  possession. 


United  States  v.  B.  W.  Peacock. 

A  venire  may  be  postponed. 

In  an  indictment  for  forging  a  bill  in  the  name  of  a  fictitious  drawer  and  indorser,  it 
is  not  necessary  to  state  any  real  subsequent  indorsements.  They  are  no  part  of 
the  bill.  The  indorsement  by  the  prisoner  may  be  given  in  evidence  to  prove  his 
intent  to  defraud,  although  such  indorsement  be  not  set  forth  in  the  indictment. 

The  omission  of  the  words  "  account  of"  was  fatal  to  the  indictment.  After  jui-y 
sworn  the  Court  will  not  quash  tlie  indictment.  The  prisoner  has  a  right  to  a  ver- 
dict. 

Indictment  for  forgery. 

A  venire  was  ordered  to  this  day  Thursday,  January  17,  1805, 
and  upon  request  of  the  prisoner  the  trial  was  postponed  until 
Monday  next;  whereupon  the  jurors  summoned  were  ordered  to 
attend  on  Monday.  The  like  was  done  in  the  case  of  United 
States  V.  Ray  Sf  Williams,  at  last  term. 
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This  indictment  was  for  the  forgery  of  a  foreign  bill  of  ex- 
change in  the  name  of  a  fictitious  drawer  and  payee  and  indorser, 
with  intent  to  defraud  Sperry  &  Barnes,  to  whom  the  prisoner 
had  sold  the  bill  and  indorsed  it. 

Mr.  P.  B.  Kei/,  for  the  prisoner,  objected  to  the  bill  being  given 
in  evidence;  it  being  indorsed  by  the  prisoner  and  W.  Thornton, 
and  by  Crow,  Wright  &  Co.,  and  the  indorsements  not  being  set 
forth  in  the  indictment. 

Mr.  Jones,  for  the  United  States.  The  indorsement  is  no  part 
of  the  bill.  As  between  the  indorser  and  indorsee  the  indorse- 
ment is  the  drawing  of  a  new  bill ;  and  as  between  the  holder 
and  the  drawee  it  is  only  an  assignment.  In  setting  forth  the  in- 
tent to  defraud  any  party,  it  is  not  necessary  to  set  forth  the  man- 
ner ;  but  the  general  intent  is  sufficient.  This  appears  clearly 
from  all  the  authorities.  Gilbert's  (Lofft)  Ev.  690 ;  King'  v.  Powell, 
2  W.  Bl.  787,  S.  C. ;  Leach  Cr.  L.  90  ;  Ca.  43,  S.  C.  The 
manner  is  matter  of  evidence. 

Forgery  at  common  law  may  be  of  an  order  to  pay  money. 
An  objection  was  taken,  in  that  case,  that  the  indictment  did  not 
set  forth  that  J.  Ward  had  alum  of  the  Duke  of  Buckingham  in 
his  hands  whereby  it  would  appear  that  the  Duke  of  Buckingham 
could  be  injured  by  the  draft.  But  it  was  held  not  necessary  :  if 
the  Duke  of  Buckingham  might  be  defrauded  thereby,  it  was  suffi- 
cient to  constitute  the  crime  of  forgery  at  common  law.  Hex  v. 
Ward,  Ld.  Raymond,  1461 ;  S.  C.  2  Str.  746. 

Mr.  Key.  The  drawer  and  drawees  are  fictitious.  If  I  draw 
a  bill  in  the  name  of  a  fictitious  drawer  and  drawee,  and  keep  it 
in  my  pocket  it  is  no  offence  ;  for  it  cannot  be  with  intent  to  de- 
fraud persons  not  existing  ;  no  intent  to  defraud  could  be  alleged 
until  it  was  indorsed ;  the  intent  must  be  proved  by  acts  ;  until 
indorsed  there  can  be  no  evidence  of  the  intent  to  defraud  Crow, 
Wright  &  Co.  ;  the  intent  did  not  commence  until  the  bill  was 
indorsed.  The  forgery  in  this  case,  if  it  exists,  did  not  exist 
until  it  was  indorsed  and  thrown  into  circulation  with  intent  to 
defraud  some  person.  It  cannot  appear  to  be  a  criminal  act  un- 
less it  be  stated  in  the  indictment  that  the  bill  was  thrown  into 
circulation.  The  indictment  states  that  the  bill  was  payable  to 
the  order  of  R.  W.  Peacock ;  and  does  not  state  that.  R.  W. 
Peacock  even  appointed  to  whom  it  should  be  paid  ;  and  there- 
fore there  was  no  person  who  could  receive  the  money  ;  the  bill 
had  no  operation  until  indorsed  by  R.  W.  Peacock.  If  the  bill 
had  been  drawn  in  the  name  of  a  real  person,  then  it  might  have 
been  criminal ;  but  being  in  a  fictitious  name,  the  indictment  must 
show  the  facts  by  which  it  shall  appear  that  injury  could  arise  to 
some  person.    Instruments  in  indictments  must  be  set  forth  in 
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hcBC  verba;  if  the  omission  of  a  letter  makes  it  a  different  word, 
it  is  fatal ;  a  fortiorif  the  omission  of  the  indorsement,  which  in- 
dorsement constitutes  the  essence  of  the  offence.  McNally,  Ev 
511,  513. 

R.  W.  Peacock  was  a  party  on  the  face  of  the  bill ;  and  it  was 
necessary  (in  order  to  show  that  the  fact  was  criminal)  to  state 
his  indorsement.  This  indorsement  was  essential  to  the  negotia- 
bility of  the  bill.  Upon  this  indictment  they  have  charged  the 
forging  a  bill  never  negotiated  ;  and  which  without  negotiation  is 
an  innocent  paper.  The  case  in  Lord  Raymond,  as  to  forgery  at 
common  law,  is  not  law.  2  McNally,  637.  It  was  decided 
since  the  colonization  of  Maryland.  By  the  common  law  there 
could  not  be  a  forgery  of  a  bill  of  exchange.  There  is  a  differ- 
ence between  forging  the  name  of  a  real  person,  and  putting  in  a 
fictitious  name  ;  this  cannot  be  to  the  injury  of  the  fictitious  per- 
son ;  but  in  the  former  case  it  may  be  to  the  injury  of  the  real 
person  ;  in  the  case  of  a  fictitious  person  it  can  injure  no  one 
until  indorsed  ;  before  indorsement  it  is  an  innocent  act. 

Mr.  Jones.  The  only  question  is  whether  the  indorsement  con- 
stituted a  part  of  the  bill ;  the  omitted  indorsements  are  true,  and 
therefore  it  is  not  necessary  to  state  them.  If  the  bill  was  for^^ed 
with  intent  to  defraud,  although  it  might  have  been  kept  in  his 
pocket  and  never  negotiated,  it  is  sufficient  to  constitute  the  of- 
fence. The  case  of  a  forged  lease  and  release,  (Rex  v.  Crooke, 
2  Strange,  901,)  which  were  imperfect  and  therefore  inoperative, 
was  held  to  be  a  case  of  forgery ;  the  intent  being  proved.  It  is 
not  necessary  to  state  that  the  forged  bill  was  published.  Rex  v. 
Ward,  Ld.  Raym.  1461. 

The  Court  was  of  opinion  that  on  the  first  count,  in  which  the 
offence  charged  is  the  forging  of  the  bill  with  the  intent  to  defraud 
some  person  therein  mentioned,  this  intent  may  be  proved  by  af- 
ter circumstances,  without  their  being  set  forth.  The  indorsement 
of  the  bill  by  the  prisoner  is  one  of  those  circumstances,  and  is 
not  a  part  of  the  bill ;  evidence  may  therefore  be  offered  of  the 
making  of  the  bill  produced  by  the  Attorney  of  the  United  States, 
notwithstanding  the  indorsements  are  not  set  out  in  the  indict- 
ment. 

Mr.  jK(?7/ objected  to  the  bill  going  in  evidence  under  the  indict- 
ment, it  having  the  words  "  account  of"  in  it,  which  are  not  in 
the  bill  set  forth  in  the  indictment.  This  variance  was  admitted 
to  be  fatal. 

Mr.  Jones  then  moved  the  Court  to  quash  the  indictment ;  but 
The  Court  refused  to  quash  it,  being  of  opinion  that  the  pri- 
soner had  a  right  to  a  verdict.     Verdict  for  the  prisoner. 
Mr.  Jones,  alter  verdict,  renewed  his  motion  to  quash  the  indict- 
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ment :  Granted  ;  no  objection  being  made.  —  The  prisoner  was 
afterwards  at  the  same  term  convicted  upon  another  indictment, 
for  a  similar  forging  of  another  bill,  on  the  trial  of  which  the 
same  objection  was  taken,  that  the  real  subsequent  indorsements 
should  have  been  set  forth  in  the  indictment.  But  the  objection 
was  again  overruled  by  the  Court.  To  show  that  a  fictitious  bill 
may  be  forgery,  the  following  cases  were  cited  :  Ann  Lavis's  case, 
Foster,  Cr.  Law,  116  ;  Bollard's  case,  Leach,  97,  Ca.  47 ;  Lo- 
g-an^s  case,  Leach,  503,  Ca.  197  ;  Tuft^s  case,  Leach,  206,  Ca.  88 ; 
Taylor'' s  case.  Leach,  255,  Ca.  106,  and  MoffaCs  case,  Leach,  483, 
Ca.  190. 


Ashton  v.  Fitzhugh  et  al. 

A  declaration  in  debt  for  "  $103j,  or  31  pounds  Virginia,"  is  bad  on  special  demurrer. 
It  must  be  for  a  sum  certain. 

Special  demurrer ;  because  the  declaration  is  that  defendants 
render  to  plaintiff  $1033,  or  31  pounds  of  Virginia,  which  they  owe 
and  detain  ;  which  is  uncertain,  not  being  positive,  nor  certain  what 
pounds  are  meant,  whether  of  tobacco  or  any  thing  else.  It  was 
also  suggested  by  Mr.  Caldwell,  that  it  was  uncertain  because  it 
stated  that  the  defendants  were  bound,  &c.,  and  there  are  no  de- 
fendants until  after  plea  or  defence  taken. 

The  writ  was  against  Philip  and  McCarthy  Fitzhugh,  to  answer 
to  Henry  Alexander  Ashton,  in  a  plea  that  they  render  to  him 
"  one  hundred  three  dollars,  thirty-three  one  third  cents,  or  thirty- 
one  pounds  of  Virginia,  which  they  owe  and  detain." 

The  declaration  was  that  H.  A.  Ashton  complains  of  Philip 
Fitzhugh  and  McCarthy  Fitzhugh,  late  of  the  district  and  county, 
aforesaid,  yeomen,  who  were  summoned  to  answer  in  this  behalf 
of  a  plea  that  the  said  defendants  render  the  said  plaintiff  one  hun- 
dred three  dollars,  thirty-three  one  third  cents,  or  thirty-one 
pounds  of  Virginia,  which  they  owe  and  detain  ;  for  that  the  de- 
fendants, on  20th  March,  1797,  at  &c.,  by  their  certain  writing 
obligatory  of  that  date,  sealed  with  their  seals,  and  now  here 
exhibited,  promised  to  pay  the  plaintiff  on  or  before  the  25lh  of 
December  thereafter,  sixteen  pounds  ten  shillings  of  Virginia, 
equivalent  to  fifty-five  dollars,  for  the  hire  of  negro  Charles,  with 
suitable  clothing,  victuals  and  taxes,  to  the  payment  whereof  they 
bound  themselves  in  the  penal  sum  of  thirty-one  pounds  of  Vir- 
ginia, equivalent  to  one  hundred  three  dollars,  thirty-three  one 
third  cents ;  and  the  plaintiff  avers  they  did  not  pay  the  said  six- 
teen pounds  ten  shillings,  or  fifty-five  dollars,  according  to  the 
tenor  of  the  said  writing,  whereby  action  accrued  lo  have  the  said 
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penal  sum ;  yet  though  often  requested,  the  defendants  have  re- 
fused and  still  refuse  to  pay  the  said  thirty-one  pounds,  or  one 
hundred  three  dollars,  thirty-three  one  third  cents,  to  the  damage 
of  the  plaintiffs  five  hundred  dollars,  wherefore  they  sue,  &c. 

The  Court  was  of  opinion  that  the  declaration  is  too  uncertain, 
but  gave  leave  to  amend  on  payment  of  costs  of  the  term  and  a 
continuance  if  required  by  defendant. 

Mr.  Woodward  for  the  plaintiff. 

Mr.  Caldwell  for  the  defendant. 


Dougherty  and  Wife  v.  Bentley. 

A  declaration  in  slander  may  be  amended  by  adding  a  new  charge,  on  payment  of 
costs  and  continuance. 

Motion  by  the  plaintiff  to  amend  the  declaration  in  slander,  by 
changing  the  words  from  a  charge  of  being  a  whore,  to  that  of 
theft.  Granted,  on  payment  of  all  antecedent  costs,  and  also  con- 
tinued at  costs  of  plaintiff,  he  having  permitted  his  witness  to 
depart,  upon  the  expectation  that  the  trial  of  Peacock  would  have 
taken  up  the  whole  day. 


Ex  parte  James  Saunderson. 

To  entitle  an  alien  to  be  naturalized,  Ms  residence  in  the  United  States  for  fire  years 
must  be  a  continued  residence. 

Application  to  be  naturalized. 

Affidavit  of  William  Hodgson,  that  Saunderson  came  to  this 
country  in  October,  1797,  and  continued  to  reside  here  until  1800, 
when  he  went  to  England,  and  returned  in  April,  1801.  In  the 
fall  of  1801,  he  went  to  England  again,  and  returned  in  1802 ; 
that  he  had  since  continued  to  reside  in  Alexandria. 

The  Court  refused  to  admit  him,  because  he  had  not  continued 
to  reside,  according  to  the  Act  of  1804,  [2  Stat,  at  Large,  192,] 
and  had  not  made  a  previous  declaration  of  his  intent  according 
to  the  Act  of  1802,  [2  Stat,  at  Large,  153.] 


Thomas  Courtney  Reeves  v.  Eleanor  Pye. 

Acts  done  by  the  vendor  alone,  will  not  take  a  verbal  sale  of  land  out  of  the  Statute  of 

Frauds. 

The  case  in  evidence  was  this  :  —  The  Rev.  Francis  Neale,  as 
the  agent,  and  at  the  request  of  the  defendant,  wrote  a  letter  to 
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the  plaintiff,  residing  in  Charles  county,  (Maryland,)  lo  know  the 
terms  on  which  he  would  sell  a  certain  house  and  lot  in  George- 
town ;  and  afterwards,  at  her  request,  made  a  verbal  agreement 
with  him  for  the  purchase,  which  was  not  reduced  to  writing. 
Mr.  Neale  requested  the  plaintiff's  agent  to  have  a  deed  drawn 
up,  to  be  executed  by  the  plaintiff  to  Mrs.  Pye,  which  was  done 
and  tendered  to  her,  but  she  refused  lo  accept  it.  The  deed  was 
defective  in  not  having  an  habendum  and  a  warranty  of  title,  and 
was  not  so  acknowledged  as  to  pass  real  estate  in  Georgetown. 
The  plaintiff  also  offered  lo  deliver  to  her  the  possession,  which 
she  also  refused  ;  whereupon  he  brought  this  action  at  law  for  the 
price  agreed  upon. 

The  cause  was  argued  at  last  term  by  Mr.  J.  F.  Mason,  for  the 
plaintiff,  and  Mr.  P.  B.  Key  for  the  defendant. 

January  26,  1805,  Cranch,  J.,  delivered  the  opinion  of  the 
Court,  as  follows  (Kilty,  C.  J.,  having  been  absent  at  the  last 
term,  when  the  cause  was  argued)  :  — 

The  questions  made  upon  this  state  of  the  case  are,  1.  Whether 
a  note  in  writing  has  been  signed  by  Mrs.  Pye  or  by  any  person 
authorized  by  her  to  sign  ;  2.  Whether,  if  there  has  been  no  note 
in  writing,  there  has  been  such  a  part  performance  of  the  contract 
as  to  take  it  out  of  the  statute  ;  3.  Whether  this  statement  of  the 
case  is  such  an  admission  or  confession  of  the  parol  agreement, 
without  any  allegation  of  fraud,  as  to  take  the  case  out  of  the 
statute. 

The  1st  question  seems  to  be  excluded  by  the  admission  that 
"  the  contract  was  altogether  verbal,  of  which  no  note  in  writing 
was  made."  At  least,  it  is  an  admission  that  there  was  no  note  in 
writing  before  the  writing  of  the  deed  at  the  request  of  the  plain- 
tiff, and  the  insertion  of  the  defendant's  name  as  bargainee,  at  her 
request.  The  deed  being  written  by  the  plaintiff's  agent,  and 
executed  by  the  plaintiff,  is  certainly  a  sufficient  note  in  writing, 
to  bind  him ;  but  unless  it  was  signed  by  the  defendant  it  cannot 
bind  her.  Haiton  v.  Gray,  (;J6  Car.  2,)  2  Ch.  Ca.  164  ;  1  Fonb. 
165,  note  (c.) ;  Hawkins  v.  Holmes,  1  P.  Wms.  770 ;  and  Stokes 
V.  Moore,  in  Cox's  note  to  1  P.  Wms.  770.  These  cases  also 
show  that  the  insertion  of  the  defendant's  name,  at  her  request,  is 
not  equivalent  to  signing  by  her.  It  is  clear  then,  that  there  was 
no  note  in  writing,  signed  by  the  defendant,  or  by  her  authority. 
2d.  Has  there  been  such  a  part  performance  as  will  take  the  case 
out  of  the  statute  ?  The  acts  alleged  to  be  in  part  performance, 
are  all  the  plaintiff's  acts,  and  consist  of  the  execution  and  tender 
of  a  deed  (which  is  informal,  for  the  want  of  the  liabendum  and  of 
a  warranty  to  the  bargainee,  and  can  pass  no  estate  for  want  of  a 
proper  acknowledgment,)  and  an  offer  to  deliver  possession  of  the 
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properly.  Both  the  deed  and  the  possession  were  refused  by  the 
defendant.  The  case  of  Hawkins  v.  Holmes,  1  P.  Wms.  770, 
is  decisive  that  these  acts  are  not  such  a  part  performance  as  will 
take  the  parol  agreement  out  of  the  statute.  The  words  of  the 
Lord  Chancellor  are  remarkable.  "  Unless 'in  some  particular 
cases,  where  there  has  been  an  execution  of  the  contract  by  enter- 
ing upon  and  improving  the  premises,  the  party's  signing  the 
agreement  is  absolutely  necessary  for  the  completing  of  it ;  and 
to  put  a  different  construction  upon  the  act  would  be  to  repeal  it. 
As  to  what  has  been  insisted  on  in  relation  to  the  plaintiff,  the 
vendor  s  executing  and  registering  the  deeds,  this  indeed  looks 
artful  on  the  plaintiff's  side,  but  is  all  of  it  immaterial,  with  respect 
to  the  defendant,  to  whom  the  other  could  not  convey  or  vest  an 
estate  in  him  against  his  will  It  is  true,  the  plaintiff's  having 
registered  the  conveyance,  may  put  a  difficulty  on  him  how  to  get 
back  the  estate  ;  but  it  being  his  own  doing,  and  with  a  design  to 
fasten  the  estate  on  the  defendant,  he  must  thank  himself  for  it." 
3.  Is  this  statement  of  the  case  such  an  admission  of  the  parol 
agreement  as  to  take  it  out  of  the  statute  ?  Perhaps  the  question 
intended  to  be  submitted  to  the  Court  would  have  more  properly 
come  before  them  upon  a  demurrer  to  the  evidence.  If  it  is  to  be 
so  considered,  this  last  point  cannot  arise.  What  is  the  admis- 
sion ?  It  is  only  an  admission  of  the  evidence  given  on  the  trial, 
and  therefore  ought  to  be  considered  as  a  demurrer.  And  the 
question  is  whether,  upon  that  evidence,  the  plaintiff  has  a  right  to 
recover.  I  am  clearly  of  opinion  that  he  has  not.  1.  Because 
there  is  no  note  in  writing  signed  by  the  defendant  or  by  her 
authority.  2.  Because  there  is  no  evidence  of  any  act  of  part 
performance  by  the  defendant,  or  of  her  acceptance  of  any  act  of 
part  performance  by  the  plaintiff.  3.  Because  the  case  stated  is 
only  an  admission  of  the  evidence. 


Bai^  of  Columbia  v.  G.  French's  Executrix. 

Connsel  may  testify  as  to  facts  not  communicated  to  them  in  confidence  by  their 
clients. 

The  maker  of  a  note  is  a  competent  witness  for  an  indorser. 

The  grantor,  in  a  deed  collaterally  introduced  as  evidence  in  a  cause  inter  alios,  may 
be  a  witness  to  prove  that  the  deed  was  fraudulently  obtained. 

An  indorser,  for  the  accommodation  of  the  maker  of  a  note,  is  not  entitled  to  strict 
notice  unless  he  has  actually  sustained  damage  by  the  want  of  notice. 

An  indorser,  for  the  accommodation  of  the  maker,  cannot  object  the  want  of  con- 
sideration to  an  action  by  the  holder. 

Assumpsit  on  a  negotiable  promissory  note  for  1400  dollars, 
made  October  10, 1798,  by  W.  M.  Duncanson,  payable,  to,  and  ia- 
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dorsed  by,  G.  French,  due  9  and  12  December,  1798.  On  the  15lh 
December,  1798,  F.  Munroe  (a  notary-public,)  demanded  payment 
of  Dnncanson,  and  protested  the  note.  The  note  was  made  for 
accommodalion  of  "VV.  M.  Duncanson.  G.  French  died  Friday, 
the  14lh  December,  1798,  and  was  perfectly  in  his  senses  in  the 
morning  of  that  day.  All  the  parties  resided  in  Georgetown  and 
"Washington. 

Mr.  Gantt,  counsel  for  the  defendant,  was  examined  as  a  wit- 
ness for  the  plaintiffs.  He  had  had  a  conversation  with  the  presi- 
dent of  the  bank,  which  he  related  to  the  defendant's  agent,  and 
he  was  requested  by  the  plaintiff's  counsel  to  state  the  reply  of 
the  defendant's  agent.  This  communication  was  made  by  the 
president  of  the  bank  to  the  witness,  as  counsel  for  the  defendant, 
and  the  answer  of  the  defendant's  agent  to  the  witness  was  made 
to  him  as  counsel,  but  he  did  not  conceive  the  answer  of  the  de- 
fendant's agent  to  be  made  in  confidence.  He  did  not  recollect 
whether  he  even  communicated  the  answer  to  the  president  of  the 
bank,  but  did  not  consider  himself  as  restrained  from  communi- 
cating it. 

The  Court  admitted  the  evidence  to  be  given  ;  not  considering 
it  as  a  case  within  the  rule  respecting  counsel  and  client. 

W.  M.  Duncanson,  the  maker  of  the  note,  being  called  as  a 
witness  for  the  defendant,  Mr.  Mason,  for  the  plaintiffs,  objected, 
because  no  party  to  a  negotiable  paper  is  to  be  allowed  to  inva- 
lidate the  instrument.  Walton  v.  Shelly,  1  T.  R.  296 ;  Jordaine 
V.  Lashbrook,  7  T.  R.  601 ;  Esp.  N.  P.  708  ;  Peake,  L.  E.  128. 
Mr.  Gantt  cited  Esp.  N.  P.  708. 

The  Court  admitted  W.  M.  Duncanson  to  be  sworn  and  give 
evidence,  saying  that  Walton  v.  Shelly  was  overruled  by  Jordaine 
V.  Lashbrook. 

The  plaintiff  having  introduced  a  deed  from  Duncanson  to  Ray 
to  show  the  fact  of  Duncanson's  insolvency,  the  defendant  called 
Duncanson  as  a  witness  to  prove  that  that  deed  was  obtained  by 
fraud,  and  without  consideration,  and  so  the  inference  derived 
therefrom  not  correct. 

The  Court  admitted  W.  M.  Duncanson  to  testify  as  to  the 
grounds  upon  which  that  deed  was  given. 

Fitzhugh,  J.,  contra,  said  :  It  is  a  general  principle,  that  a 
man  is  estopped  to  deny  his  deed.  It  is  also  a  general  rule,  that 
a  man  shall  not  be  permitted  to  do  that  indirectly  which  he  is  for- 
bidden to  do  directly.  There  is  no  case  in  which  it  has  been 
allowed  as  to  a  sealed  instrument.  The  case  of  Jordaine  v. 
Lashbrook  was  upon  an  accommodation  note. 

Mr.  Mason  prayed  the  Court  to  instruct  the  jury,  that  if  they 
should  be  satisfied  that  this  note  was  indorsed  by  G.  French, 
without  any  valuable  consideration  passing  from  him  to  any  per- 
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son  for  the  same,  merely  to  accommodate  VV.  M.  Duncanson,  the 
maker  of  the  note,  and  to  give  him  a  credit  with  the  plaintiffs  for 
the  amount  thereof,  and  that  the  plaintiffs  received  the  same  with 
a  knowledge  of  its  having  been  so  drawn  and  indorsed  ;  that  if 
they  are  also  satisfied  that  John  Weems  w^as  the  agent  of  the 
defendant,  and  that  he  had  notice  of  the  dishonor  of  the  note  in 
January,  1799,  and  then  conversed  with  and  endeavored  to  make 
arrangements  with  the  plaintiffs  for  the  same,  and  are  also  satis- 
fied that  G.  French,  in  his  lifetime,  and  his  executrix,  or  his 
estate  since  his  death,  have  suffered  no  loss  or  injury  from  the 
circumstance  of  this  note  not  having  been  demanded  of  the 
drawer  before  the  15th  December,  1798,  or  of  notice  not  having 
been  given  to  the  indorser,  or  his  executrix,  of  the  dishonor  of  the 
note,  other  than  as  above  stated,  that  such  laches  and  neglect  of 
the  plaintiffs  as  to  a  demand  on  the  maker,  and  in  not  giving 
other  notice  to  the  indorser  of  the  said  note,  does  not  debar  and 
take  away  their  right  to  recover  upon  this  note  against  the  present 
defendant.  De  Berdt  v.  Atkinson^  2  H.  Bl.  336,  and  Nicholson  v. 
Gouihit,  Id.  609  ;  Chitty,  86,  87,  89, 101.  Mr.  Mason  admitted  that 
the  onus  probandi  of  showing  that  the  indorser  has  sustained  no 
damage  by  want  of  notice,  lies  on  the  plaintiffs.  Nicholson  v. 
Gouihit,  2  H.  Bl.  609.  An  indorsed  promissory  note  is  a  bill  of 
exchange.  If  the  drawer  of  a  bill  has  no  funds  in  the  hands  of 
the  drawee,  no  notice  is  necessary  to  the  drawer,  of  the  dishonor 
of  the  bill.  Chitty,  17,  169,  170;  Kyd,  125.  The  fact  of  in- 
solvency,  in  the  case  of  De  Berdt  v.  Atkinson,  does  not  differ  it 
from  this  case,  because  the  insolvency  and  knowledge  of  that 
insolvency  by  Atkinson  was  only  a  fact  to  show  that  he  could  not 
suffer  by  want  of  notice.  In  the  present  case  it  is  expressly 
proved  that  the  defendant  received  no  injury  by  want  of  notice, 
and  therefore  is  precisely  Avithin  the  reason  of  the  case  of  De 
Berdt  v.  Atkinson. 

Mr.  Mason  attempted  to  reconcile  the  cases  of  DeBerdt  v.  At" 
kinson,  and  Nicholson  v.  Gouihit.  The  defendant,  Gouthit,  actu- 
ally sustained  a  loss  in  consequence  of  want  of  notice,  because 
the  funds  which  he  held  when  the  note  became  payable,  were 
withdrawn  before  the  demand  was  made,  and  therefore  if  com- 
pelled to  pay  the  note  he  would  be  injured.  Chitty,  (p.  87,)  does 
not  notice  the  cases  as  contradictory,  although  he  cited  both  in 
the  same  page,  and  states  the  law  of  DeBerdt  v.  Atkinson  as  ab- 
solutely settled.  Christian's  Notes  to  Bl.  Com.  2d  vol.  470,  note 
26th. 

Mr.  Morsell,  contra.  The  indorser  is  a  surety,  and  liable  only 
in  a  qualified  manner.  There  is  a  difference  between  the  ac- 
ceptor of  a  bill  and  the  maker  of  a  note,  and  between  the  in- 
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dorser  of  a  note  and  the  drawer  of  a  bill.  The  indorser  indorses 
on  the  credit  of  the  maker ;  and  the  reason  of  notice  is  that  the 
indorser  may  immediately  resort  to  the  maker  and  get  security ; 
but  in  the  case  of  a  drawer  of  a  bill  who  has  no  funds  in  the 
hands  of  the  drawee,  the  drawer  has  no  right  to  expect  the  bill 
to  be  honored  or  paid.  Esp.  N.  P.  34.  In  the  case  of  a  drawer 
of  a  bill  without  funds,  the  drawer  is  the  principal  debtor,  and  is 
not  in  the  nature  of  surety.  Robertson  v.  Vog-le,  1  Dal.  252.  Al- 
though it  may  be  an  accommodation  note,  yet  there  is  the  same 
reason  for  notice  as  if  it  were  for  a  real  debt.    Tindall  v.  Browne, 

1  T.  R.  167. 

Mr.  Gantt,  on  the  same  side.  This  was  an  extraordinary  trans- 
action of  negotiation  at  the  Bank  of  Columbia.  There  is  a  difl'er- 
ence  between  an  indorsed  promissory  note  and  bill  of  exchange. 
Prima  facie  it  is  a  bona  fide  transaction.  Notice  must  be  waived 
by  some  agreement.  The  maker  of  a  promissory  note  is  abso- 
lutely bound  to  pay.  The  contract  of  the  indorser  is  conditional 
only.  The  holder  undertakes  to  do  certain  things,  and  if  he  omits 
these  he  waives  the  liability  of  the  indorser.    Kyd,  109,  111,  117; 

2  Bl.  Com.  470.  In  the  case  of  DeBerdt  v.  Atkinson,  the  decision 
was  upon  the  ground  of  the  insolvency  of  the  maker  being  known 
to  Atkinson  at  the  time  of  the  indorsement;  so  that  Atkinson 
undertook  to  pay  at  all  events.  By  not  demanding  the  money  of 
W.  M.  Duncanson,  on  the  day  it  became  due,  the  plaintiffs  have 
given  credit  to  W.  M.  Duncanson.  The  indorsement  is  only  a 
conditional  contract,  and  the  conditions  have  not  been  complied 
with.  To  make  him  liable  without  demand  or  notice,  is  to  create 
a  liability  on  the  defendant  which  he  never  assumed.  The  case 
of  DeBerdt  v.  Atkinson  is  overruled  by  that  of  Nicholson  v. 
Gout/lit.  Notice  must  be  stated  in  the  declaration,  and  it  is  error 
if  not  stated ;  it  must  therefore  be  proved.  There  was  no  con- 
sideration between  the  plaintiff  and  defendant,  unless  the  payment 
to  Duncanson  can  be  considered  as  a  payment  to  French  ;  and 
if  the  money  was  thus  paid  to  French,  and  by  French  to  Duncan- 
son, then  a  consideration  passed  from  French  to  Duncanson,  and 
Duncanson  had  funds  in  his  hands,  upon  w- hich  French  could  draw. 

Mr.  Mason.  Until  French  repays  the  money  to  the  bank,  he 
cannot  support  an  action  against  Duncanson. 

The  Court  gave  the  instruction,  as  prayed  by  Mr.  Mason. 

Cranch,  J.,  contra,  who  delivered  his  opinion  to  the  following 
effect.  This  is  undoubtedly  a  question  of  great  importance  as  it 
regards  the  interests  of  the  commercial  part  of  the  community  ; 
for  it  is  of  vast  importance  that  the  several  obligations  of  parties 
to  negotiable  paper  should  be  certain  and  well  known  ;  and  I 
therefore  regret  extremely,  that  I  am  obliged  to  give  an  opinion 
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during  the  trial  of  the  cause,  without  that  degree  of  examination 
and  reflection  which  it  merits,  especially  as  I  am  so  unfortunate 
as  to  differ  from  my  brethren  on  the  bench.  In  these  circum- 
stances, I  cannot  say  that  I  do  not  deliver  my  opinion  with  some 
degree  of  doubt,  although  the  preponderance  of  my  judgment  is 
at  present  against  giving  the  direction  as  prayed. 

I  had,  at  first,  considerable  doubt  whether  the  strict  rule  of 
notice  was  not  to  be  considered  as  sumnium  jus,  which  could  only 
be  required  in  case  of  the  failure  or  insolvency  or  death  of  the 
principal  debtor,  so  that  the  loss  must  fall  upon  one  of  two  parties 
who  were  contending  de  damno  evitando.  Some  of  the  earlier 
cases  seem  to  have  been  decided  upon  this  principle,  and  in  the 
greater  number  of  cases  respecting  the  liability  of  the  drawer  of  a 
bill  of  exchange  and  indorser  of  a  promissory  note,  the  judges 
have  qualified  the  rule  with  the  proviso  that  some  of  the  parties 
have  become  insolvent.  Mogadara  v.  Holt,  1  Show.  318 ;  Hart 
V.  King,  12  Mod.  309  ;  Borough  v.  Perkins,  1  Salk.  131 ;  Tassell 
V.  Lewis,  Ld.  Raym.  744 ;  Lambert  v.  Oakes,  Ld.  Raym.  443 ;  Gee 
V.  Broion,  Strange,  792 ;  2  Burr.  674 ;  Heylin  v.  Adamson,  2  Burr. 
674. 

But  from  the  expressions  of  judges  in  later  cases,  I  am  inclined 
to  think  that  my  first  doubts  on  this  subject  were  groundless,  and 
that  the  necessity  of  notice  is  a  part  of  the  law  merchant  attach- 
ed to  a  bill  of  exchange,  or  rather  is  a  part  of  the  contract  itself. 

The  question,  on  which  side  does  the  justice  of  this  case  lie, 
depends  upon  the  question  what  was  the  contract  of  the  indorser ; 
for  it  is  not  just  that  any  man  (especially  a  mere  surety)  should 
be  held  liable  upon  a  contract  further  than  he  has  consented  to 
bind  himself.  If  his  contract  was  conditional,  he  cannot  be  ab- 
solutely bound  until  the  condition  has  been  performed. 

What  then  was  the  contract  which  the  defendant's  testator  en- 
tered into  by  indorsing  the  note  ?  By  the  law  of  Maryland,  which 
must  decide  this  case,  and  which  on  this  subject  is  precisely  the 
same  as  the  law  of  England,  an  exact  analogy  exists  between 
an  indorsed  promissory  note,  and  an  accepted  inland  bill  of  ex- 
change. When  a  promissory  note,  payable  to  order,  is  indorsed 
by  the  payee,  it  is,  in  truth,  an  inland  bill  of  exchange  drawn  by 
the  payee  in  favor  of  the  indorsee,  upon  the  maker,  (his  debtor 
by  the  note,)  and  by  him  accepted.  Hence  the  law  respecting 
both  kinds  of  paper  is  the  same. 

The  contract  of  the  first  indorser  of  a  promissory  note  is  the 
same  with  that  of  the  drawer  of  a  bill  of  exchange.  It  is  an  ex- 
press, not  an  implied  contract.  An  implied  contract  is  that  which 
the  law  (to  prevent  a  failure  of  justice)  presumes  the  parties  to 
have  made,  where  they  have  failed  to  make  an  express  contract 
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for  themselves,  and  courts  will  vary  the  terms  of  such  implied 
contract,  according  to  the  principles  of  natural  justice.  By  writ- 
ing his  name  on  the  back  of  the  note,  the  indorser  entered  into  an 
express  contract,  the  terms  of  which  are  as  well  known  by  refer- 
ence to  the  law  merchant,  as  if  they  had  been  written  at  large  on 
the  not6.  He  does  not  thereby  bind  himself  to  pay  at  all  events. 
He  only  says  to  the  holder,  if  you  use  due  diligence  in  demand- 
ing the  money  of  the  maker  and  he  refuses  to  pay  it,  and  if  you 
give  me  reasonable  notice  thereof,  I  will  pay  you.  It  being  then 
a  part  of  the  express  contract  between  the  parties,  that  the  holder 
should,  in  reasonable  time,  demand  the  money  of  the  maker  and 
give  notice  of  non-payment  to  the  indorser,  before  the  latter  can 
be  charged,  upon  what  principle  can  a  court  of  justice  dispense 
with  the  performance  of  those  precedent  conditions  ?  There  has 
been  no  case  on  a  promissory  note  cited  in  which  it  has  been  dis- 
pensed with,  except  the  case  of  DeBerdt  v.  Atkinson,  2  H.  B.  336, 
and  there  it  was  done  because  the  maker  of  the  note  was  known 
by  all  the  parties  to  be  insolvent  at  the  time  of  making  and  indors- 
ing the  note,  and  therefore  the  contract  of  the  indorser  in  that 
case  was  not  conditional,  but  absolute.  But  the  authority  of  that 
case  although  attended  by  such  special  circumstances,  is  shaken, 
if  not  overruled,  by  the  case  of  Nicholson  v.  Gouihit,  in  the  same 
book,  where  notice  to  the  indorser  of  a  promissory  note  was  held 
necessary,  although  the  insolvency  of  the  maker  was  known  to 
the  indorser  before  the  note  became  payable,  and  although  he 
had  indorsed  it  for  the  accommodation  of  the  maker,  and  merely 
to  obtain  him  a  credit.  The  latter  is,  in  its  circumstances,  more 
like  the  case  now  before  the  Court,  than  that  of  DeBerdt  v.  At- 
kinson.  It  has  been  contended,  for  the  plaintiffs,  that  the  prin- 
ciple decided  by  that  case  was,  that  notice  to  Atkinson  was  not 
necessary,  because  it  could  be  of  no  benefit  to  him,  and  that  the 
insolvency  of  the  maker  was  only  a  circumstance  showing  that 
such  notice  could  not  have  been  beneficial.  But  the  court,  in 
giving  their  opinion  relied,  not  on  the  actual  insolvency,  but  the 
knowledge  of  the  insolvency,  by  all  the  parties  at  the  time  of 
making  and  indorsing  the  note,  whereby  it  appeared  that  the  de- 
fendant had  not  annexed  the  usual  conditions  to  his  contract  as 
indorser,  but  had  waived  them,  and  that  the  waiver  was  also 
known  to  the  plaintiffs. 

It  has  also  been  contended,  by  the  plaintifPs  counsel,  that  in  the 
case  of  Nicholson  v.  Gouthit,  it  appeared  that  the  defendant  had 
suffered  injury  by  the  want  of  notice.  The  case  was  that  Burton, 
the  other  indorser,  had  put  into  the  defendant's  hands  funds  to 
meet  the  payment  of  the  note,  but  the  note  not  having  been  de- 
manded when  due  the  defendant  had  paid  away  those  funds.     It 
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may  be  answered  that  if  the  defendant  was  not  entitled  to  notice, 
he  paid  away  those  funds  in  his  own  wrong,  and  therefore  if  any 
damage  arose  to  him  in  consequence,  it  could  not  make  notice 
necessary.     It  may  also  be  observed,  that  the  court,  in  giving 
their  opinion  did  not  notice  this  circumstance  as  a  ground  of  that 
opinion,  but  the  chief  justice  seems  to  exclude  a  presumption  of 
that  kind,  because  he  says  the  justice  of  the  case  was  with  the 
plaintiff,  which  could  not  be  true  if  the  defendant  had  suffered  a 
damage  imputable  to  the  laches  of  the  plaintiff.    The  only  ground 
upon  which  the  Court  rested  their  opinion  was  that  the  form  of 
guaranty  which  the  parlies  had  adopted  required  due  notice  to 
the  indorser,  and  therefore,  although  the  justice  of  the  case  was 
with  the  plaintiff,  they  could  not  dispense  with  such  notice.    Upon 
this  ground  the  opinion  is  certainly  inconsistent  with  the  case  of 
DeBerdt  v.  Atkinson  ;  for  in  the  latter  case  the  same  form  of  guar- 
anty had  been  adopted,  yet  that  circumstance  was  not  deemed 
sufficient  to  render  notice  necessary.     But  in  the  other  circum- 
stances of  the  two  cases  there  was  a  material  difference.      In 
DeBerdt  v.  Atkinson  the  insolvency  of  the  maker  was  known  to  all 
the  parties  at  the  time  of  making  and  indorsing  the  note  ;    but  in 
the  other  case  it  does  not  appear  that  the  maker  was  insolvent, 
but  only  embarrassed,  at  the  time  of  making  and  indorsing  the 
note,  although  he  became  insolvent  before  the  note  became  paya- 
ble, which  was  eighteen  months  after  date.     It  did  not  appear, 
therefore,  that  the  indorser  had,  at  the  time  of  indorsing,  waived 
the  usual  conditions  annexed  to  the  liability  of  an  indorser.     It 
may  also  be  observed  that  in  both  those  cases  the  question  arose 
upon  the  insolvency  of  the  makers  of  the  notes.     In  the  present 
case  no  such  insolvency  is  stated  in  the  prayer  to  the  Court.    But 
if  those  cases  will  not  support  the  plaintiff's  action,  they  rely  on 
the  cases  in  which  it  has  been  decided  that  a  person  drawing  a 
bill  of  exchange  without  funds  in  the  hands  of  the  drawee,  is  not 
entitled  to  notice.     I  admit  that  an  analogy  exists  between  an  in- 
dorsed promissory  note  and  a  bill  of  exchange ;  but  that  analogy 
is  not  perfect  until  the  bill  of  exchange  is  accepted.     No  case  has 
been  cited  in  which  notice  has  been  deemed  unnecessary,  if  the 
bill  has  been  accepted,  and   I  recollect  but  one  case  of  the  kind, 
which  is  that  of  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  652,  which 
will  be  noticed  presently.     In  all  the  prior  cases  acceptance  had 
been  refused. 

It  is  admitted  that  cases  have  decided  that  if  the  drawer  has 
neither  funds  in  the  hands  of  the  drawee  before  the  bill  becomes 
payable,  nor  a  right  to  draw,  he  is  not  entitled  to  notice ;  and  the 
reason  is  because  he  cannot  expect  the  bill  to  be  accepted  and 
paid,  and  therefore  practises  a  fraud  upon  the  holder,  and  be- 
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cause  he  cannot  suffer  any  injury  by  the  want  of  notice.  These 
reasons  extend  simply  to  the  case  of  a  drawer  who  has  no  right 
to  draw,  and  the  bill  is  not  accepted.  For  if  the  drawee  has  pro- 
mised to  accept  the  bill,  then  the  drawer  had  a  right  to  expect 
that  his  bill  will  be  accepted  ;  and  he  has  practised  no  fraud  upon 
the  holder  ;  and  notice  of  non-acceptance,  and  a  fortiori  notice  of 
non-payment,  if  the  bill  has  been  accepted,  may  be  very  rnnterial 
to  the  drawer,  as  he  would  thereby  be  liable  for  damages,  inter- 
est and  costs,  which  he  would  have  a  right  to  recover  over  ngainst 
the  drawee,  who  had  thus  violated  his  faith  in  not  honoring  the 
drawer's  bill  according  to  promise  ;  and  by  the  want  of  notice  he 
may  lose  his  remedy  against  the  drawee  by  his  insolvency.  This 
may  be  the  case  where  the  drawer  draws  the  bill  for  his  own  accom- 
modation without  funds,  and  the  drawee  engages  to  accept  it  to 
give  the  drawer  a  credit.  Even  in  that  case  then,  the  reasons 
given  for  dispensing  with  notice,  in  the  cases  cited,  do  not  apply. 
But  that  is  not  the  present  case.  It  is  contended  that  this  is  an 
accommodation  note,  that  the  indorser  (the  defendant's  testator) 
never  gave  any  valuable  consideration  for  it,  and  therefore  he 
stands  on  the  same  ground  as  a  drawer  without  funds. 

Let  us  then  consider  it  as  a  bill  of  exchange.  It  is  a  bill  drawn 
by  the  defendant's  testator  on  W.  M.  Duncanson  (and  by  him  ac- 
cepted for  his  own  accommodation)  in  favor  of  the  plaintiffs.  It 
is  not  like  the  case  of  a  bill  of  exchange  drawn  for  the  accommo- 
dation of  the  drawer  which  I  have  just  stated,  and  if  the  reasons 
for  dispensing  with  notice  did  not  apply  to  that  case,  much  less 
can  they  to  this.  If  a  bill  of  exchange  be  drawn  to  accommodate 
the  drawee,  the  drawer  has  a  right  to  expect  it  will  be  accepted, 
and  if  accepted  has  not  only  a  right  to  expect  but  to  insist,  that  it 
shall  be  paid,  precisely  in  the  same  manner  as  if  he  had  drawn 
upon  funds  in  the  regular  course  of  mercantile  transactions.  He 
stands  precisely  in  the  same  situation  as  if  the  bill  had  been  so 
drawn.  What  is  the  situation  of  the  drawer  in  a  regular  transac- 
tion ?  If  his  debtor  (the  drawee)  after  having  agreed  to  honor 
the  bill  refuses  acceptance,  the  holder  can  immediately  call  upon 
the  drawer,  who,  upon  taking  up  the  bill,  may  commence  suit 
against  the  drawee  and  recover  the  principal,  interest,  damages 
and  costs.  So  in  case  of  a  bill  drawn  for  the  accommodation  of 
the  drawee  ;  if  not  accepted,  the  holder  can  immediately  call  upon 
the  drawer,  who,  upon  taking  it  up,  may  commence  suit  against 
the  drawee  for  the  amount  of  the  accommodation  he  received, 
with  the  costs  and  charges  expended  by  the  drawer  for  his  accom- 
modation. Immediate  notice  of  non-acceptance  is  therefore 
equally  necessary  in  both  cases,  a  failure  of  the  drawee  in  either 
case  being  equally  prejudicial  to  the  drawer.     In  a  regular  trans- 
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action,  if,  after  acceptance,  the  acceptor  refuse  to  pay,  the  drawer, 
after  taking  up  the  bill,  may  commence  suit  against  the  acceptor 
on  the  bill  and  recover  the  principal,  interest,  damages  and  costs. 
So  in  the  bill  drawn  to  accommodate  the  drawee,  if  after  accept- 
ance (which  is  the  present  case)  the  acceptor  refuse  to  pay,  the 
drawer,  after  taking  up  the  bill  may  commence  action  against  the 
acceptor  and  recover  the  principal,  interest,  damages  and  costs. 
If  the  acceptor  in  either  case  should  fail,  both  drawers  would  sus- 
tain precisely  the  same  injury ;  the  one  by  being  unable  to  with- 
draw his  funds  to  get  an  indemnification  for  the  interest,  damages 
and  costs ;  and  the  other  by  being  unable  to  get  a  reimbursement 
of  the  principal  as  well  as  interest,  damages  and  costs.  No  two 
cases  can  be  more  parallel.  If,  then,  notice  is  necessary  to  a 
drawer  on  funds,  it  is  equally  necessary  to  a  drawer  for  the  accom- 
modation of  the  drawee ;  for  in  "pari  ratione  eadem  est  lex.  To 
show  that  the  indorser  of  an  accommodation  note  is  not  entitled 
to  notice  the  plaintiff's  counsel  cited  Christian's  note  to  2  Bl.  Com. 
470.  But  the  writer  of  that  note  refers  to  no  case  but  De  Berdt 
V.  Atkinson.  The  principle  may  be  right  (considered  in  analogy 
to  the  cases  of  drawers  without  funds  and  without  a  right  to  draw,) 
■when  applied  to  the  case  of  a  note  drawn  to  accommodate  the  in- 
dorser, because  he  is  the  person  who  is  ultimately  to  pay  without 
retribution ;  for  if  he  is  compelled  to  pay  in  the  first  instance  he 
can  never  resort  to  the  maker.  Such  is  the  case  of  the  drawer 
without  funds.  If  he  is  obliged  to  pay  l!ie  bill  in  the  first  instance 
he  never  can  come  upon  the  drawee.  In  these  cases  the  insol- 
vency of  the  maker  or  of  the  drawee  can  make  no  difference  to 
the  indorser  of  the  note  or  the  drawer  of  the  bill ;  and  as  they  are 
the  principal  debtors  on  the  note  and  bill,  notice  to  them  can  be 
of  no  use.  But  if  the  principle  should  be  applied  to  the  case  of  a 
note  indorsed  for  the  accommodation  of  the  maker,  it  will  be  ap- 
plied without  the  support  of  any  of  the  reasons  which  have  been 
alleged  to  justify  the  want  of  notice  in  the  case  of  a  drawer  without 
funds.  The  only  case  reported,  within  my  recollection,  which 
has  decided  that  the  drawer  of  an  accepted  bill  is  not  entitled  to 
notice,  is  that  of  Wahcyn  v.  St.  Quintin,  1  B.  &  P.  652,  and  in 
that  case  the  bill  was  for  the  accommodation  of  the  payee,  and 
the  action  was  by  the  indorsee  against  the  drawer.  The  acceptor 
had  funds  of  the  payee  but  not  of  the  drawer.  I  confess  it  is  diffi- 
cult to  understand  the  reasoning  of  the  Chief  Justice  in  deliver- 
ing the  opinion  of  the  court,  in  that  case.  He  says,  —  "  as  far  as 
concerns  the  drawer,  it  is  what  it  has  been  called,  a  mere  accommo- 
dation." This  is  true,  but  it  was  not  for  his  own  accommodation, 
which  seems  to  me  to  be  the  only  kind  of  accommodation  which 
will  justify  the  want  of  notice.  He  then  proceeds,  —  "  and  all  con- 
voL.  I.  20 
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sideration  of  effects  of  the  drawer  in  the  hands  of  the  acceptor 
may  be  laid  aside."  This  again  is  strictly  and  literally  true.  But 
the  drawer  had  a  fair  pretence  for  drawing,  and  the  acceptance 
was  on  the  ground  of  a  fair  mercantile  agreement.  For  it  is 
stated  that  the  drawee  had  actually  accepted  the  bill  on  the  faith 
of  funds  put  into  his  hands  by  the  payee  to  meet  the  payment. 
And  in  the  next  page  his  Lordship  says  :  "  But  it  may  be  proper 
to  caution  bill-holders  not  to  rely  on  it  as  a  general  rule,  that  if 
the  drawer  has  no  effects  in  the  acceptor's  hands,  notice  is  not 
necessary.  The  cases  of  acceptances  on  the  faith  of  consignments 
from  the  drawer  not  come  to  hands,  and  the  case  of  acceptances 
on  the  ground  of  fair  mercantile  agreements,  maybe  stated  as  ex- 
ceptions, and  there  may  be  possibly  many  others."  In  the  next 
sentence,  also,  he  seems  to  admit  that  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  yet  if  he  has  "  a  fair  pretence 
for  drawing"  although  it  is  for  the  purpose  of  raising  money  by 
discount  for  himself,  yet  he  is  entitled  to  notice.  Here  then  seems 
to  be  a  difference  between  the  opinion  and  the  judgment  of  the 
court  which  it  is  difficult  to  reconcile.  He  proceeds :  "  It  seems 
clear  that  notice  can  be  of  no  use  to  him  (the  drawer)  ;  his  situa- 
tion being  this,  that  if  the  acceptor  does  not  pay,  he  must;  and 
may  then,  and  not  till  then,  resort  to  the  acceptor  to  be  reim- 
bursed ;  notice,  therefore,  can  amount  to  nothing,  since  his  situa- 
tion cannot  be  changed."  So  in  the  case  of  a  real  negotiation,  the 
situation  of  the  drawer  is,  that  if  the  acceptor  does  not  pay,  he 
must,  provided  he  has  due  notice.  If  the  Chief  Justice  meant  to 
say  that  the  defendant,  St.  Quintin,  was  absolutely  bound  to  pay 
if  the  acceptor  did  not,  it  was  begging  the  question.  But  his 
argument  seems  to  rest  on  the  ground  that  the  drawer  could  not 
resort  to  the  acceptor  until  he  (the  drawer)  had  paid  the  bill.  But 
notice  was  necessary  to  him,  that  he  might  know  where  to  apply 
to  take  up  the  bill,  before  the  acceptor  shall  become  insolvent. 
Notice  also  might  be  of  use  to  him,  even  before  payment,  as  thereby 
he  would  take  measures  to  get  security  from  the  acceptor,  to  in- 
demnify himself  when  the  bill  should  come  back  to  him.  His 
situation  would  certainly  be  very  much  changed  by  the  want  of 
notice,  if  the  acceptor  should  fail  after  the  bill  became  pay- 
able;  for  if  due  notice  had  been  given  he  might  have  taken  up 
the  bill,  and  compelled  the  acceptor  to  repay  him  the  money. 

His  Lordship  says  :  "  Perhaps,  indeed,  it  (notice)  ought  never 
to  be  dispensed  with,  since  it  is  a  part  of  the  same  custom  of  mer- 
chants, which  creates  the  duty ;  especially  as  the  grounds  for  dis- 
pensing with  it,  are  such  as  cannot  influence  the  conduct  of  the 
holder  of  a  bill,  at  the  time  when  he  is  to  determine  Avhether 
he  will,  or  will  not  give   notice ;    for   ninety-nine  times  in  a 
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hundred,  he  cannot  know  Avhether  the  drawer  have  or  have  not 
effects  in  the  hands  of  the  acceptor,  or  for  whose  accornnnodation 
the  bill  was  drawn.  It  has,  however,  been  resolved  in  many 
cases,  where  the  drawer  has  had  no  effects  in  the  hands  of  the 
acceptor,  that  notice  might  be  dispensed  with."  This  last  posi- 
tion seems  to  have  been  taken  for  granted  ;  but  I  can  fmd  no  such 
cases.     In  all  the  prior  cases,  the  bill  had  not  been  accepted. 

He  also  says :  "  Where  the  drawer  has  no  effects,  and  has  no 
fair  pretence  for  drawing,  or  where  he  draws  without  having 
effects  intended  to  be  applied  in  payment,  and  only  for  the  pur- 
pose of  raising  money  by  discount  for  himself,  and  a  fortiori  for 
the  acceptor,  which  is  this  case,  it  is  fairly  deducible  from  the 
cases  which  have  been  resolved,  that  notice  need  not  be  given." 

Where  the  bill  is  drawn  and  accepted  (without  funds)  for  the 
accommodation  of  the  drawer,  it  may  be  admitted  that  the  drawer 
is  not  entitled  to  notice,  without  affecting  the  present  case ;  but  it 
is  difficult  to  conceive  why  there  should  be  a  stronger  reason  for 
dispensing  with  notice  to  the  drawer,  where  the  bill  is  drawn  for 
the  accommodation  of  the  acceptor,  than  where  it  is  drawn  for 
the  accommodation  of  the  drawer.  Indeed,  in  the  former  case,  I 
can  see  no  reason  for  dispensing  with  notice  which  will  not  apply 
to  every  possible  case. 

But  if  this  is  to  be  taken  as  a  bill  of  exchange,  can  it  be  said 
that  French,  the  drawer,  had  not  funds  in  the  hands  of  Duncan- 
son,  the  acceptor,  before  the  bill  became  payable  ?  This  action  is 
brought  by  the  plaintiffs,  the  indorsers  of  the  note,  or  payees  of 
the  bill,  against  their  immediate  indorser.  They  can  only  sup- 
port their  action,  by  showing  the  money  to  be  paid  to  him  or  to 
his  use.  They  paid  the  money  to  Duncanson,  the  maker  of  the 
note,  or  acceptor  of  the  bill.  Unless  this  payment  can  be  applied 
to  French,  the  indorser,  there  was  no  consideration  between  the 
plaintiffs  and  defendant.  It  is  only  by  considering  the  money  as 
paid  by  the  plaintiffs  to  French,  and  by  French  to  Duncanson, 
that  the  plaintiffs  can  maintain  their  action.  The  money,  then, 
which  was  thus  paid,  was  the  funds  of  French  in  the  hands  of 
Duncanson,  upon  which  French  had  a  right  to  draw  this  bill  in 
favor  of  the  plaintiffs.  The  money  in  Duncanson's  hands,  was 
the  fund  out  of  which  the  note  was  to  be  paid,  and  the  non-appli- 
cation of  that  fund  to  the  object  for  which  it  was  intended,  was  a 
sufficient  reason  why  notice  ought  to  have  been  given  to  French, 
in  order  that  he  might  get  the  fund  into  his  own  hands,  or  secure 
himself  against  his  responsibility. 

But,  it  is  said,  that  in  this  case  it  is  stated  that  French  has 
received  no  injury,  by  want  of  notice.  This  may  be  truly  said, 
for  French  has  not  yet  been  compelled  to  pay  the  money.     It 
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may  be  answered,  that  if  French  was  entitled  to  notice,  the  fact 
that  he  had  not  received  injury  by  the  want  of  it,  would  not  be 
sufficient  to  dispense  with  it ;  and  such  evidence  ought  not  to  be 
received,  and  if  received,  ought  not  to  be  regarded.  Before  the 
plaintiffs  can  be  let  in  to  give  such  evidence,  they  must  show  that 
French  was  in  the  situation  of  a  drawer  without  funds  and  with- 
out a  right  to  draw,  and  that  notice  could  not  have  been  of  any 
use  to  him. 

There  is  another  reason  why  I  cannot  consent  to  give  the  direc- 
tion as  prayed.  It  appears,  by  the  case  stated  for  our  opinion, 
that  the  last  day  of  grace  on  the  note  was  the  12th  of  December, 
and  that  no  demand  of  payment  was  made  upon  the  maker  of  the 
note  until  the  15lh  of  December.  This  was  giving  a  new  credit 
to  the  maker  ;  and  although  French  might  be  responsible  without 
notice,  if  due  diligence  had  been  used  in  demanding  the  money 
from  the  maker,  yet  it  is  certainly  competent  for  the  plaintiffs  to 
release  him  from  that  responsibility  ;  and  I  am  not  clear  that  they 
have  not  done  so  by  giving  this  new  credit. 

The  case  also  states  a  negotiation  between  the  defendant's 
agent  and  the  plaintiffs  for  the  adjustment  of  this  note.  If  that  is 
intended  to  be  argued  before  the  jury,  or  in  the  court  above, 
as  a  waiver  of  the  right  to  notice,  I  cannot  let  it  go  without  also 
instructing  the  jury  that  if  they  should  be  satisfied  that  that  nego- 
tiation was  entered  into  by  the  agent  without  a  knowledge  of  the 
fact  of  want  of  notice,  and  of  the  law  arising  upon  that  fact,  it 
did  not  amount  to  a  waiver  of  the  right  to  notice. 

Mr.  Ganit  then  prayed  the  Court  to  instruct  the  jury,  that  if  the 
jury  should  be  of  opinion,  from  the  evidence,  that  the  plaintiffs 
neither  paid  nor  gave  any  valuable  consideration  to  the  defend- 
ant's testator  for  the  note,  they  could  not  recover.    Kyd,  p.  277. 

The  Court  refused  the  instruction  as  prayed,  but  directed  them, 
that  if  they  should  be  of  opinion  that  the  note  was  drawn  by 
W.  M.  Duncanson,  and  indorsed  and  delivered  by  G.  French  to 
the  plaintiffs,  and  that  thereupon  the  plaintiffs  paid  the  money  to 
W.  M.  Duncanson,  with  the  knowledge  and  assent  of  G.  French, 
there  was  a  sufficient  consideration  as  between  the  plaintiffs  and 
G.  French. 

Mr.  Ganit  then  prayed  the  Court  to  instruct  the  jury,  (in  sub- 
stance,) that  the  money  so  paid  to  W.  M.  Duncanson,  was  such 
a  consideration  moving  from  French  to  Duncanson,  as  to  entitle 
French  to  due  notice  of  the  non-payment,  and  to  make  the  laches 
of  thp  plaintiffs  in  not  demanding  payment  of  Duncanson  until  the 
15th  of  December,  a  discharge  of  French  from  his  liability ;  and 
that  such  laches  and  want  of  notice,  if  proved,  would  discharge 
him  accordingly. 
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But  the  Court  refused  lo  give  the  instruction.     Cranch,  J., 
contra. 

Verdict  for  the  plaintiffs,  $1917.' 


Long  v.  Oneale. 

An  interlineation  of  an  appeal-bond,  by  inserting  the  name  of  a  new  obligor,  and  his 
executing  the  bond  as  a  surety,  without  the  consent  of  the  other  sureties,  makes  the 
bond  void. 

Debt  on  an  appeal-bond  —  plea,  non  est  factum. 

On  the  trial,  Mr.  Key,  for  the  defendant,  prayed  the  Court  to 
instruct  the  jury,  "  That  if  they  should  be  satisfied,  by  the  evi- 
dence, that  the  bond  was  signed,  sealed  and  delivered  by  Mary 
Sweeny,  and  by  J.  T.  Frost  and  the  defendant,  as  her  sureties, 
and  was  afterwards  presented  to  Cornelius  Coningham,  (the  jus- 
tice who  had  rendered  the  judgment,)  for  his  approbation  and 
acceptance  of  the  sureties,  and  was  by  him  refused  and  rejected  ; 
and  after  which  rejection  was  interlined,  without  the  license, 
privity,  and  knowledge  of  the  defendant,  by  inserting  the  name  of 
Lund  Washington,  as  a  co-obligor,  who,  on  the  following  day, 
without  the  privity,  knowledge,  and  consent  of  the  defendant, 
signed,  sealed,  and  delivered  the  bond,  which  was  afterwards 
approved  by  the  justice,  then  such  interlineation  and  execution  of 
the  said  bond,  by  the  said  Lund  Washington,  rendered  it  void  as 
lo  the  defendant,  and  the  plaintiff  cannot  recover  in  this  suit." 

Mr.  Key,  who  argued  the  cause  for  the  defendant,  cited  the  fol- 
lowing authorities,  viz. :  PigoCs  case,  11  Co.  27 ;  Shep.  Touch. 
63,  67,  69 ;  Markham  v.  Gonaston,  Cro.  Eliz.  626 ;  Esp.  N.  P. 
223,  224 ;  Zouch  v.  Clay,  2  Lev.  35 ;  Stale  of  Maryland,  use  of 
Sim,  v.  Thomas  Gantt,  in  the  General  Court  of  Maryland,  (not 
reported.) 

Mr.  Mason,  for  the  plaintiff,  cited  the  Stat,  of  Maryland,  1791, 
c.  68,  «§.  5,  and  Esp.  N.  P.  224. 

Cranch,  J.,  was  of  opinion  that  the  instruction  prayed  by  Mr. 
Key  ought  to  be  given;  but  Kilty,  C.  J.,  being  of  a  different 
opinion,  and  Fitzhugh,  J.,  being  absent,  the  instruction  was  not 
given. 

The  defendant  took  a  bill  of  exceptions,  and  upon  a  writ  of 
error,  the  judgment  was  reversed  by  the  Supreme  Court  of  the 
United  States.     See  4  Cranch,  60. 


1  The  judgment  in  this  case  was  reyersed  by  the  Supreme  Court  of  the  United 
States.    See  4  Cranch,  135. 
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Carroll  v.  Finnagan  &  Waters. 

It  seems,  that  in  an  action  for  use  and  occupation,  the  plaintiff  can  recover  only  for 
the  time  of  the  actual  occupation,  although  there  be  a  parol  lease  for  a  whole  year  at 
a  certain  rent,  and  the  tenant  voluntarily  quits  the  premises  during  the  year.  The 
parol  demise  is  only  evidence,  in  such  an  action,  of  the  rate  at  which  the  defendant 
is  to  be  charged  for  the  time  of  actual  occupation. 

Case,  for  use  and  occupation.  A  parol  demise  for  a  year  from 
1st  November,  1802,  at  six  hundred  dollars  per  annum  was  proved. 
Defendants  quitted  the  house  in  February,  1803,  because  the 
chimneys  smoked,  so  that  their  lodgers  had  determined  to  leave 
them. 

Mr.  Mason,  for  the  plaintiff,  contended  for  the  whole  year's  rent. 

The  Court  (Fitzhugh,  J.,  absent,)  were  inclined  to  be  of  opi- 
nion that  under  this  form  of  action  the  defendants  were  liable  only 
for  the  time  they  actually  occupied  the  house  ;  and  the  Stat.  11 
Geo.  2,  c.  19,  <§>  14,  only  made  the  parol  demise  admissible  as 
evidence  of  the  rate  at  which  the  defendants  should  be  charged  for 
the  time  of  actual  occupation :  The  words  of  the  statute  being 
that,  "  Where  the  agreement  is  not  by  deed,  it  shall  be  lawful  for 
the  landlord  to  recover  a  reasonable  satisfaction  for  the  lands  &c. 
held  or  occupied  by  the  defendant  in  an  action  on  the  case,  for 
the  use  and  occupation  of  what  was  held  or  enjoyed.  And  if  in 
evidence  on  the  trial  of  such  action  any  parol  demise,  or  any 
agreement  (not  being  by  deed)  Avhereon  a  certain  rent  was  re- 
served shall  appear,  the  plaintiff  in  such  action  shall  not  therefore 
be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of  the 
quantum  of  the  damages  to  be  recovered." 

Verdict  for  the  plaintiff,  $  290  only. 


Corporation  of  Georgetown  v.  C.  A.  Beatty. 

The  writ  and  declaration  may  be  amended  by  substituting  the  corporate  name  of  the 
plaintiff,  for  "  The  Corporation  of  Georgetown,"  on  payment  of  all  costs  ;  and  a  con- 
tinuance and  leave  to  plead  de  novo. 

Debt,  special  demurrer.  The  plaintiffs  had  leave  to  amend 
the  writ  and  declaration,  by  stating  the  plaintiffs  to  be  (instead  of 
"  the  Corporation  of  Georgetown  ")  "  The  Mayor,  Recorder,  Al- 
dermen and  Common  Council  of  Georgetown,"  that  being  their 
corporate  name ;  and  by  an  averment  that  the  bond  was  made  to 
them  by  the  name  of  "  The  Corporation  of  Georgetown,"  —  on 
payment  of  all  antecedent  costs  and  continuance,  and  rule  to 
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plead  de  novo.     See  the  case  of  Tibbs  Sf  Co.  v.  Parrott,  at  July 
Term,  1804 ;  [awte,  177.]     (Fitzhugh,  J.,  absent.) 


Johns  et  al.  v.  Brodhag. 

Sureties  of  an  insolvent  debtor,  in  a  bond  for  duties  to  the  United  States  are  not 
entitled  to  judgment  against  their  principal  at  the  first  term. 

This  cause  stood  on  the  appearance-docket  of  this  term. 

Mr.  Morsell,  for  the  plaintiffs,  moved  for  judgment  in  an  action 
brought  to  this  term  on  a  bond  given  by  the  defendant,  with  the 
plaintiffs  as  sureties,  to  the  United  States,  for  duties ;  the  plaintiffs 
having  paid  the  duties,  and  the  defendant  having  become  insolvent. 
This  suit  was  brought  under  the  Act  of  Congress  of  the  2d  of 
March,  1799,  §  65,  [1  Stat,  at  Large,  676.] 

3Ir.  Key,  for  the  defendant,  contended  —  1st,  That  sureties  are 
not  entitled  to  judgment  at  the  first  term.  2d,  That  if  they  have 
that  remedy,  it  can  be  used  only  in  cases  of  such  kinds  of  insol- 
vency as  are  mentioned  in  the  Act  of  Congress  of  the  2d  of 
March,  1799,  <§>  65,  [ut  sup.] 

Mr.  Mason  and  Mr.  Morsell,  for  the  plaintiffs,  relied  on  the 
words  "  the  like  advantage,  priority  or  preference  for  the  reco- 
very," &c.,  in  page  387.  They  admitted  that  the  United  States 
could  not  recover  judgment  on  a  bond  for  duties,  but  by  a  jury 
trial  in  common  form  ;  but  contended  that  the  surety  who  pays 
the  debt  of  an  insolvent  principal  has  a  right  to  a  trial  at  the  first 
term. 

The  Court  (Fitzhugh,  J.,  absent,)  were  of  opinion  that  tlie  surety 
was  entitled  only  to  the  priority  of  payment  out  of  the  effects 
of  the  insolvent ;  not  to  the  trial  at  the  first  term :  Because 
the  clause  giving  such  trial  is  subsequent  to  the  clause  which  gives 
"  the  like  advantage,  priority,"  &c. ;  because,  by  the  words  of  the 
act,  the  priority  of  suit  is  only  given  when  the  duties  are  due  to 
the  United  States ;  because  the  defendant  cannot  get  a  continu- 
ance of  the  cause  unless  the  attorney  of  the  United  States  be 
present ;  and  because,  in  a  suit  by  a  surety,  many  more  facts  can 
be  pleaded  by  the  defendant  than  in  a  suit  by  the  United  Slates 
—  such  as  the  surety  had  not  paid,  or  an  offset,  or  that  he  was 
not  insolvent,  &c. 

The  motion  was  overruled,  and  the  cause  took  its  regular  course 
through  the  dockets. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


JUNE  TEEM,  1805,  AT  ALEXANDKIA. 


The  United  States  v.  Samuel  Bartle. 

In  Virginia,  upon  the  plea  of  not  guilty  to  an  indictment  for  assault  and  battery,  evi- 
dence may  be  given  to  the  juiy  in  mitigation  of  the  fine  which  they  are  to  assess. 

The  carpenter  and  bricklayer  who  are  building  a  house  have  a  right  to  remove,  gently, 
all  persons  who  come  into  the  building  without  authority,  if  they  will  not  depart 
upon  request. 

Indictment  for  assault  and  battery  on  George  Coryell. 

Mr.  C.  Lee,  for  the  defendant,  asked  the  witness,  Preston, 
whether  he  had  heard  Coryell  use  threats  to  break  up  and  injure 
Bartle,  or  any  prior  quarrel,  in  order  to  discredit  the  witness  Cor- 
yell, and  to  mitigate  the  fine,  which,  by  the  law  of  Virginia,  is  to 
be  assessed  by  the  jury. 

Mr.  Jones,  the  District  Attorney,  objected,  that  it  was  not  a  jus- 
tification, nor  could  be  given  in  evidence  in  mitigation  of  the  fine. 

But  the  Court  permitted  the  question  to  be  asked. 

The  Court,  at  the  request  of  the  defendant's  counsel,  instructed 
the  jury  that  if  they  should  be  of  opinion,  from  the  evidence,  that 
Coryell,  without  right,  came  into  the  building  on  which  Bartle  was 
doing  the  carpenters'  work,  and  upon  being  requested,  refused  to 
go  out  of  the  building,  then  Bartle  had  a  right  gently  to  put  him 
out ;  and  that  if  Bartle,  under  such  circumstances,  did  gently  put 
Coryell  out,  without  any  unnecessary  violence,  he  was  not  guilty 
of  an  assault  in  so  doing. 

Mr.  Jones  moved  the  Court  to  instruct  the  jury,  that  if  Bartle 
came  into  the  apartment  where  Coryell  was,  for  the  sole  purpose 
of  turning  him  out  of  the  building,  it  was  an  assault. 

But  the  Court  {nem.  con.)  refused  to  give  the  instruction  as 
prayed. 

The  Court  was  further  of  opinion  that  it  was  not  necessary  to 
prove  that  Coryell  was  interrupting  the  business,  or  impeded  it 
any  way,  but  that  the  possession  was  in  the  carpenter  and  brick- 
layer, and  either  of  them  had  a  right  to  order  away  all  persons 
having  no  right  to  enter  the  building  ;  and  if  they  refused  to  de- 
part, had  a  right  to  put  them  out  without  using  any  unnecessary 
violence. 
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United  States  v.  George  Singleton. 

The  want  of  the  name  of  a  prosecutor  upon  an  indictment  for  a  misdemeanor  in  Vir- 
ginia, is  not  sufScient  cause  for  arresting  the  judgment. 

Indictment  for  assault  on  Julia  Drake. 

Mr.  Taylor,  for  the  defendant,  moved  the  Court  to  arrest  the 
judgment  upon  the  verdict,  because  the  name  of  a  prosecutor  was 
not  indorsed  on  the  indictment ;  and  cited  the  Virginia  law,  New 
Rev.  Code,  105,  c.  74,  -§.  24,  25 ;  p.  346,  c.  188,  §  2 ;  and  the 
Act  of  1802,  p.  431,  c.  303. 

The  Court,  after  taking  time  to  consider,  was  of  opinion  that 
the  want  of  the  name  of  the  prosecutor  indorsed  upon  the  in- 
dictment, is  not  sufficient  ground  to  arrest  the  judgment,  and 
overruled  the  motion.  See  the  Commonioealth  v.  Leap,  at  April 
Term  1801,  [ante,  1.] 

■♦ 

Allison  v.  Mark  Alexander's  Widow. 

The  plaintiff  having  proceeded  both  at  law  and  in  eqriity,  must  make  his  election. 

On  motion  by  Mr.  Simms,  for  the  defendant,  the  Court  ordered 
the  plaintiff  to  make  his  election,  he  having  proceeded  at  law  and 
in  chancery,  for  money  due  from  defendant's  testator  to  plaintiff 
on  partnership  account. 

♦ 

United  States  v.  Johnston. 

An  alien  cannot  be  a  petit  juror,  because  he  cannot  be  a  freeholder ;  but  see  the  next 

case,  Young  v.  Marine  Ins.  Co. 
In  an  indictment  against  one  of  several  who  made  a  joint  assault,  the  acts  of  the  others 

at  the  same  time  may  be  given  in  evidence. 

Indictment  for  assault  and  battery  and  resisting  a  collector  of 
militia  fines. 

A  juror,  called  to  be  sworn,  who  was  an  alien,  was  rejected  by 
the  Court.  See  New  Rev.  Code,  101,  c.  73,  §  12,  29th  of  No- 
vember, 1792. 

Mr.  Sioann,  for  the  defendant,  objected  to  evidence  of  what 
was  done  by  Glover  in  company  with  Johnston,  at  the  time  of 
the  assault  and  battery. 

Mr.  Youngs,  on  the  same  side.  The  United  States  have  chosen 
to  consider  it  as  two  separate  assaults  by  indicting  them  sepa- 
rately. 

Per  Curiam  {nem.  con.)    The  conduct  of  every  person  joining  in 
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the  assault  may  be  given  in  evidence.     The  evidence  offered  is 
admissible. 

♦ 

James  Young  v.  Marine  Insurance  Company  of  Alexandria. 

The  qualifications  of  jurors  in  this  Court  must  be  tlie  same  as  in  the  county  courts  of 

Virginia. 

It  was  yesterday  decided  (Crancii,  J.,  absent,)  that  the  qualifi- 
cations of  jurors  in  this  Court  shall  be  such  as  are  required  for 
jurors  in  the  county  courts  of  Virginia  ;  and  not  those  required 
for  jurors  in  the  district  courts  of  Virginia.  Jurymen  therefore 
need  not  hold  a  freehold  estate,  but  must  possess  personal  pro- 
perty to  the  value  of  loO  dollars  ;  but  see  the  next  preceding 
case,  U.  S.  v.  Johnston. 


Smith  v.  Stoops. 
After  office  judgment  the  Court  will  not  receive  a  plea  of  the  Statute  of  Limitations. 

Mr.  Edward  J.  Lee  moved  to  set  aside  the  office  judgment  by 
pleading  the  Statute  of  Limitations  —  refused;  the  Court  saying 
that  it  had  always  been  refused.  See  Hooff  v.  Herbert^  Novem- 
ber, 1803,  (not  reported.) 

In  the  case  of  Came  8f  Slade  v.  McLean,  at  this  term,  [post,] 
the  Court  ordered  the  plea  of  limitations  to  be  struck  out,  it  hav- 
ing been  filed  after  office  judgment. 

FiTZHUGH,  J.,  contra. 

♦ 

Cox  V.  Jesse  Simms. 

The  holder  of  a  bill  before  protest,  is  not  affected  by  a  settlement  between  the  drawer 

and  payee. 
In  an  actiou  upon  protest  for  non-payment,  it  is  not  necessary  to  show  a  protest  for 

non-acceptance,  nor  to  f,nve  notice  of  non-acceptance. 
Reasonableness  of  notice  is  to  be  decided  by  the  jury. 
In  an  actiou  by  the  payee  of  a  bill  having  two  subsequent  indorsements  in  full,  it  is 

not  necessary  for  the  plaintiff  to  show  a  new  assignment  to  himself. 
If  the  drawer  has  no  funds  in  the  hands  of  the  drawee  he  is  not  entitled  to  notice  of 

non-payment. 

Assu.MPSiT.  Indorsee  against  drawer  of  a  foreign  bill  of  exchange 
for  i£200  sterling,  drawn  by  Simms  on  Stewart,  in  favor  of  Fletcher 
&  Otway,  and  by  them  indorsed  to  Cox,  dated  10th  of  September, 
1797,  at  sixty  days  sight ;  presented  14th  December,  1797,  pro- 
tested for  non-payment  15th  February,  1798. 

Mr.  E.  J.  Lee,  for  the  defendant,  offered  evidence  of  a  settle- 
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ment  between  Fletcher  &  Otway  and  Simms,  subsequent  to  the 
date  of  the  bill,  but  it  was  rejected  by  the  Court ;  the  bill  appear- 
ing to  have  been  indorsed  to  the  plaintiff  before  dishonor.  Mr. 
Lee  prayed  the  Court  to  instruct  the  jury  that  the  plaintiff  cannot 
recover  unless  he  shows  a  protest  for  non-acceptance. 

The  Court  stopped  Mr.  Taylor,  who  was  about  to  reply  ;  and 
said  they  had  frequently  decided  the  point  and  overruled  the  ob- 
jection on  the  authority  of  Broiun  v.  Barry. 

Mr.  Lee  then  prayed  the  Court  to  instruct  the  jury,  that  rea- 
sonable notice  of  the  non-acceptance  ought  to  be  proved. 

The  Court  refused  to  give  the  instruction. 

Mr.  Lee  required  evidence  of  notice  of  non-payment. 

Mr.  Taylor,  for  the  plaintiff,  produced  the  defendant's  letter, 
dated  21st  August,  1798,  promising  to  pay  the  bill,  and  contended 
that  the  jury  were  to  decide  whether  the  notice  was  reasonable; 
Maddens  Ex'or  v.  Davis,  2  Wash.  231,  Judge  Carrington's 
opinion. 

Mr.  Lee,  contra,  cited  Stoit  v.  Alexander,  1  Wash.  331  and 
Wood  v.  Lutterel,  1  Call,  232,  that  the  reasonableness  of  notice 
was  a  question  of  law  arising  on  the  facts. 

The  Court  decided  that  the  reasonableness  of  notice  was  to  be 
decided  by  the  jury. 

Cranch,  J.,  contra. 

Mr.  Lee  then  objected  that  as  the  bill  is  indorsed  by  Cox  (the 
plaintiff)  to  Tucker  and  by  Tucker  in  full  to  William  Murdock, 
the  plaintiff  cannot  recover  unless  he  show  a  new  assignment  to 
him,  {Gorgerat  v.  McCarty,  2  Dal.  144)  ;  but  the  Court  overruled 
the  objection. 

The  Court,  at  the  prayer  of  the  plaintiff's  counsel,  instructed 
the  jury  that  if  they  were  satisfied,  by  the  evidence,  that  Simms  had 
no  fimds  in  the  hands  of  Stewart,  notice  of  non-payment  was  not 
necessary. 


Milburne  v.  Byrne. 

An  averment  tliat  Jolin  Leonard,  "  for  a  certain  price,"  agreed  to  serve  the  plaintiff,  is 
supported  by  evidence  that  John  Leonard,  in  consideration  of  eight  guineas  paid  by 
the  plaintiff  to  a  third  person,  agreed  to  serve  the  plaintiff. 

In  an  action  for  enticing  a  servant,  the  declarations  of  the  senant  cannot  be  given  in 
evidence. 

A  contract  made  in  this  country  docs  not  create  such  a  relation  of  master  and  servant 
as  will  authorize  a  justice  of  the  peace  to  compel  a  specific  service,  and  to  inflict 
stripes  for  disobedience,  under  the  law  of  the  26tli  of  December,  1792,  c.  132;  but 
may  give  the  master  such  a  right  to  the  service  as  will  enable  him  to  recover  da- 
mages for  cuticiug  away  the  servant ;  and  employment  is  prima  facie  evidence  of 
enticement. 

Case  for  enticing  a  servant.     The  plaintiff's  declaration  stated 
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that  John  Leonard,  (the  servant,)  for  a  certain  price  agreed  to 
serve  the  plaintiff  for  eight  months.  The  plaintiff  produced  an 
indenture  by  which,  in  consideration  of  eight  guineas  paid  by  the 
plaintiff  to  Alexander  Smith,  Leonard  agreed  to  serve  the  plain- 
tiff for  eight  months. 

Mr.  Taylor,  for  the  defendant,  objected  that  the  proof  varied 
from  the  declaration.  The  declaration  means  a  certain  price  to 
be  paid,  and  not  a  price  paid  ;  it  means  paid  to  Leonard  and  not 
to  Smith. 

But  the  Court  (Kilty,  C.  J.,  absent,)  overruled  the  objection, 
and  said  there  was  no  variance. 

The  Court  refused  to  admit  the  declarations  of -the  servant  to 
be  given  in  evidence. 

Mr.  E.  J.  Lee  for  the  plaintiff,  moved  the  Court  to  instruct  the 
jury  that  the  indenture  constitutes  the  relation  of  master  and  ser- 
vant, so  as  to  make  it  actionable  to  entice  away  the  servant ;  and 
also  so  as  to  come  within  the  Act  of  Assembly  of  Virginia,  which 
authorizes  a  justice  of  the  peace  to  compel  a  specific  service,  and 
to  whip  the  servant  for  running  away.  It  is  a  contract  to  serve, 
made  in  a  foreign  country.  He  came  into  the  country  "  under 
contract  to  serve  another,"  as  expressed  in  the  Act  of  Assembly 
of  Virginia,  c.  132,  p.  247. 

Mr.  Swann,  contra.  If  there  was  a  contract  in  Ireland,  it  is 
not  the  contract  on  which  this  action  is  brought.  The  contract 
with  the  plaintiff  was  made  in  this  country. 

The  Court  (Fitzhugh,  J.,  absent,)  was  of  opinion  that  the 
indenture  being  executed  here,  the  servant  was  not  such  a  servant 
as  is  described  in  the  Virginia  Laws,  c.  132,  and  therefore  the 
whipping  by  the  order  of  the  justice  was  illegal ;  but  still  it  was 
such  a  contract  for  service  as  would  maintain  this  action  if 
Leonard  was  enticed  away  by  the  defendant. 

Mr.  Lee  then  prayed  the  Court  to  instruct  the  jury,  that  if 
Leonard  had  deserted  the  service  of  Milburne,  and  if  the  defend- 
ant, knowing  that  fact,  employed  and  harbored  Leonard,  it  is 
sufficient  evidence  to  the  jury  that  the  defendant  enticed  Leonard 
away.     Esp.  N.  P.  646  ;  Fawcet  v.  Beauves,  2  Lev.  63. 

Mr.  Taylor,  contra,  cited  Blake  v.  Lanyon,  6  T.  R.  221,  and 
contended  that  the  employment  of  the  servant,  by  the  defendant, 
was  not  evidence  of  enticing,  although  the  defendant  knew  that 
the  servant  had  left  his  master. 

The  Court  was  of  opinion  that  it  was  presumptive  evidence 
against  the  defendant,  from  which  the  jury  might  infer  that  he 
enticed  the  servant  away. 
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McAllister  v.   Douglas  &  Mandeville. 

The  value  of  the  article  on  the  day  the  cause  of  action  accrued,  is  the  true  measore  of 
damages  for  not  delivering  it  according  to  contract. 

Assumpsit  on  a  special  contract  respecting  flour. 

Mr.  Lee,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  that  they  ought  to  regulate  the  damages  according  to  the 
price  of  flour  on  the  day  when  the  flour  ought  to  have  been 
delivered,  and  cited  the  following  cases :  Groves  v.  Graves,  1 
Wash.  1  ;  Dutch  v.  Warren,  1  Powell  on  Cont.  137.  The  contract 
was  as  follows,  viz. : 

"  Will  you  receive  my  flour  on  the  following  terms,  viz. :  When- 
ever a  load  of  flour  is  delivered,  should  any  cooperage  be  want- 
ing, you  charge  it  to  the  wagoner  and  deduct  it  from  the  carriage  ; 
you  will  credit  me  with  the  highest  market  price  at  the  time  of 
delivery,  and  note  it  on  the  receipt,  and  any  balance  of  flour  that 
may  remain  in  your  hands  unpaid,  as  it  is  delivered,  you  will  pay 
me  when  I  send  for  it,  or  deliver  as  much  flour  as  coming  to  me, 
at  my  option.  It  is  understood,  that  in  case  the  flour  is  delivered, 
storage  is  to  be  allowed  and  charged  at  sixpence  per  barrel. 

"  Agreed  :  Given  under  our  hands.  Alexandria,  April  27, 
1803.     Douglas  &  Mandeville.     John  McAllister." 

The  plaintiff",  on  the  14th  of  October,  gave  notice  to  the  defend- 
ants of  his  option  to  receive  the  flour  specifically,  but  gave  time 
to  the  defendants  till  the  19th  of  November,  when  the  flour  not 
being  delivered,  the  plaintiff",  on  the  21st  November,  brought  this 
suit. 

Mr.  Jones,  contra.  There  was  no  specific  day  for  the  delivery 
of  the  flour  ;  when  the  demand  of  flour  was  made,  it  only  showed 
the  plaintiff''s  option  to  take  flour,  and  created  a  duty  in  Douglas 
&  Mandeville  to  deliver  flour  on  demand.  It  was  a  continuing 
contract ;  therefore  the  damages  ought  to  be  the  highest  price  at 
any  time  after  demand  and  before  verdict.  Plaintiff  might  have 
sold  the  flour  much  higher.  Defendants  did  actually  sell  much 
higher. 

The  Court  being  divided  (Fitzhugh,  J.,  absent,)  the  instruc- 
tion was  not  given.  Kilty,  C.  J.,  thought  no  instruction  should 
be  given  to  the  jury.  Cranch,  J.,  Avas  of  opinion  that  the  jury 
should  be  instructed  that  they  ought  to  make  the  price  of  flour  on 
the  day  of  demand  and  refusal,  and  interest  thereon,  the  rule  of 
damages  for  the  non-delivery. 

The  jury  gave  damages  according  to  the  price  on  the  19th  of 
vol.  I.  21 
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November,  which  was  the  day  the  cause  of  action  accrued,  the 
negotiation  for  a  compromise  having  on  that  day  failed. 
Judgment  affirmed  by  Supreme  Court,  3  Cranch,  298. 


Slacum  v.  Jesse  Simms,  and  Peter  Wise,  Jr.,  his  Surety. 

An  insolvent,  who  obtains  a  warrant  of  discharge  by  fraud,  is  not  discharged  in  due 

course  of  law. 

Debt  against  the  principal  and  surety  on  a  prison-bounds 
bond ;  plea,  covenants  performed  ;  replication,  did  not  keep  in 
the  bounds,  but  departed  without  being  discharged  in  due  course 
of  law  ;  rejoinder,  discharged  in  due  course  of  law  ;  and  issue 
thereon. 

Mr.  C.  Lee,  for  the  defendant,  contended  that  a  warrant  of  dis- 
charge by  the  magistrates  is  conclusive  evidence  that  Simms  was 
discharged  in  due  course  of  law,  and  is  as  much  a  discharge  of 
the  bond,  as  it  would  be  to  the  sheriff,  if  the  prisoner  was  in  actual 
custody.  In  an  action  for  an  escape,  the  warrant  of  discharge 
would  be  conclusive  evidence.  There  is  no  difference  between 
that  case  and  an  action  on  the  prison-bounds  bond. 

Mr.  Sivann,  contra.  The  issue  is,  whether  Simms  was  dis- 
charged in  due  course  of  law.  It  does  not  follow  that  the  surely 
is  discharged  because  the  sheriff  is  discharged.  The  sheriff  is 
indemnified,  because  the  Act  of  Assembly  expressly  makes  the 
warrant  an  indemnification.  The  surety  is  not  discharged  unless 
the  principal  is  discharged.  But  Simms  would  not  be  protected 
against  this  bond  if  his  discharge  was  obtained  by  fraud. 

The  Court  was  of  opinion,  (Fitzhugh,  J.,  absent,)  that  the 
warrant  of  discharge  is  not  conclusive  evidence  that  Simms  was 
discharged  in  due  course  of  law. 

Mr.  Jones,  for  the  defendants,  then  prayed  an  instruction  to 
the  jury,  that  if  they  should  be  of  opinion,  from  the  evidence, 
that  the  Avarrant  of  discharge  was  obtained  by  the  fraud  of  Simms 
alone,  without  the  participation  of  the  magistrates,  or  of  the  de- 
fendant. Wise,  (the  surety,)  the  warrant  was  not  void  so  as  to 
enable  the  plaintiff  to  recover  against  the  defendant.  Wise,  in  this 
action.  Which  instruction  the  Court  refused  to  give  ;  but  in- 
structed them  that  such  fraud,  if  proved,  would  render  the  warrant 
void,  and  therefore  the  issue  could  not  be  supported  on  the  part 
of  the  defendants. 

Bill  of  exceptions  taken.     Verdict  for  plaintiff,  $1600. 

Reversed  by  the  Supreme  Court,  3  Cranch,  300. 


JUNE   TERM,  1805.  243 

Ex  parte  Pasqnalt. 


Alexander  v.  Harris. 

Jndgment  for  double  rent. 

The  avowry  is  primA  facie  evidence  of  the  amonnt  of  rent  distrained  for. 

Replevin  of  goods  distrained  for  rent ;  avowry  of  rent  arrear, 
concluding  with  a  prayer  for  judgment  for  double  rent,  according 
to  the  Act  of  Assembly. 

Mr.  Taylor  and  Mr.  Youngs,  for  the  landlord,  moved  for  judg- 
ment for  double  rent,  under  the  Statute  of  Virginia.  Old  Rev. 
Code,  165,  $  15. 

Messrs.  E.  J.  Lee,  Swann,  and  Jones,  for  the  tenants,  contended 
that  no  instance  has  occurred  in  which  judgment  has  been  given 
for  double  rent.  The  jury  have  not  found  that  the  whole  amount 
of  rent  distrained  for,  namely,  $141.67,  was  due.  The  avowry  is  for 
$111.67,  and  the  jury  have  found  $111.67.  It  was  stated  in  the 
plaintiff's  replevin-bond  that  the  sura  demanded  was  $141.67,  but 
the  Court  thought  the  avowry  was  prima  facie  evidence  of  the 
amount  for  which  the  distress  was  made.  The  act  is  peremptory. 
The  Court  is  bound  by  the  evidence  given  at  the  trial,  and  cannot 
now,  after  verdict,  go  into  new  evidence.  It  is  not  necessary  that 
the  avowry  should  pray  judgment  for  double  rent,  but  if  it  con- 
cludes, "  prays  judgment  for  a  return,  &c.,"  and  for  the  damages 
and  costs,  according  to  law,  it  is  sufficient  to  support  the  judgment 
for  double  rent. 

Judgment  for  double  rent.    Fitzhugh,  J.,  absent. 


Ex  parte  Pasqualt. 

A  foreign  mariner,  residing  in  Alexandria  five  years,  but  sailing  occasionally  during 
that  time  in  American  vessels  from  that  port,  may  be  naturalized. 

Application  to  be  naturalized.  Affidavit  that  he  has  resided 
upwards  of  five  years  in  Alexandria,  and  that  he  has  during  that 
lime  sailed  from  the  port  of  Alexandria,  in  American  vessels,  as  a 
mariner.     Good  moral  character,  &c. 

Admitted. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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United  States  v.  Lefevre. 

Under  the  Act  of  Assembly  of  Maryland,  1797,  c  110,  the  offence  of  keeping  a  faro- 
table  can  only  be  committed  by  a  tavern-keeper  or  retailer  of  spirituous  liquors. 

Indictment  for  keeping  a  faro-table,  at  common  law,  and  on 
the  Act  of  Assembly  of  Maryland,  1797,  c.  110. 

The  Court  was  of  opinion,  that  in  order  to  bring  the  traverser 
within  the  Act  of  Assembly,  he  must  be  either  a  tavern-keeper,  or 
a  retailer  of  spirituous  liquors,  by  being  in  the  custom  of  selling 
liquors  by  retail,  either  with  or  without  license. 

Whereupon  Mr.  Jones  gave  up  the  count  upon  the  statute. 


United  States  v.  Henry  Fisher,  a  free  White  Man. 

A  free  negro  is  a  competent  witness  against  a  free  white  man.     Qucere. 
General  reputation  of  freedom  is  sufficient  to  rebut  the  presumption  of  slavery  arising 
from  color. 

Indictment  for  beating  prisoner's  wife.  The  assault  havhig  been 
proved  by  Mr.  Threlkield,  Lucy  Butler,  a  black  woman,  was 
offered  as  a  witness  on  the  part  of  United  States ;  Mr.  Threlkield 
having  sworn  that  she  had  always  passed  for  a  free  woman  for 
many  years,  the  Court  permitted  her  to  be  sworn  to  the  jury. 

Quaere.  See  the  Act  of  Assembly  of  Maryland,  1717,  c.  13, 
§2. 


Reinhart  v.  Orme  &  others. 

If  infants  are  brought  into  court,  a  guardian  ad  litem  may  be  appointed  without  a  com- 
mission. 

In  Chancery.    Infants  were  brought  in,  and  the  court  appointed 
a  guardian  ad  litem,  without  issuing  a  commission. 
Decree  for  a  conveyance  by  consent.     Qiicere. 
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Buckley  v.  Beatty's  Administrators. 

Administrators  are  bound  to  plead  before  the  expiration  of  a  year,  from  the  date  of 
the  letters  of  administration. 

Rule  to  plead. 

Mr.  Kei/j  for  the  defendant,  objected  to  pleading,  as  twelve 
months  had  not  expired  since  the  death  of  the  intestate.  He 
cannot  plead  plene  administravii,  because  not  bound  to  pay  any 
debts  until  twelve  months  after,  &c. 

Objection  overruled.  By  the  law  of  Maryland,  an  adminis- 
trator is  not  bound  to  plead  plene  administravit.  See  the  case  of 
Frazier  v.  Brackenridg-e,  [ante,  203.] 


United  States  v.  Adam  Lindsay. 

The  practice  of  selling  spirituous  liquors,  in  a  public  manner  to  negroes  assembled  in 
considerable  numbers,  and  suffering  them  to  drink  the  same  in  or  about  the  house 
on  a  Sabbath  day,  constitutes  the  offence  of  keeping  a  disorderly  house. 

Indictment  for  selling  spirituous  liquor  to  slaves  on  Sunday, 
contra  formam  statuti.  The  defendant,  being  a  shopkeeper,  sold 
liquors  to  slaves  on  Sundays,  and  kept  a  disorderly  house. 

Mr.  Jones,  for  the  United  States.     Mr.  Key,  for  the  defendant. 

The  Court  was  of  opinion,  that  the  indictment  does  not  suffi- 
ciently set  forth  any  offence  under  either  of  the  acts  of  Maryland, 
cited  1723,  c.  16,  ^  11,  and  1784,  c.  7,  <§.  12,  and  the  traverser 
cannot  be  convicted  thereon,  or  made  liable  to  the  penalties  con- 
tained therein.  But  the  indictment  also  states  an  offence  at  com- 
mon law,  and  although  the  defendant  may  not  be  brought  within 
the  statute  or  statutes  against  the  form  of  which  the  indictment 
concludes,  the  prosecutor  may  resort  to  the  offence  at  common 
law;  and,  on  this  point,  the  Court  was  of  opinion,  that  the  prac- 
tice of  selling  spirituous  liquors  in  a  public  manner  to  negroes 
assembled  in  considerable  numbers,  and  suffering  them  to  drink 
the  same  in  or  about  the  house  in  a  Sabbath  day,  constitutes  the 
offence  of  keeping  a  disorderly  house.  See  also  the  case  of 
United  States  v.  Coidter,  and  United  States  v.  Proui,  [ante,  203.] 


Morris  v.  Barney. 
The  Court  will  not  permit  an  amendment  making  new  parties. 

Assumpsit  by  indorsees  against  the  maker  of  a  promissory  note. 
21* 
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Mr.  Caldwell,  for  the  plaintiff,  moved  to  amend  by  adding  the 
name  of  the  payee  of  the  note  as  plaintiff,  for  the  use  of  Morris. 
This  was  done  to  avoid  the  allegation  of  the  defendant  that  the 
words  or  order  had  been  inserted  by  the  payee  after  the  note  was 
made. 

Refused  by  the  Court  ;  it  being  to  make  new  parties. 


Semmes  v.  Oneale. 

After  plea  of  property  in  the  defendant  in  replevin,  the  Court  will  permit  the 
defendant  to  amend  by  pleading  property  in  a  stranger,  on  payment  of  all  antece- 
dent costs,  and  a  continuance  of  the  cause. 

Replevin.  Plea,  property  in  defendant.  Leave  given  to  plead 
property  in  a  stranger,  on  payment  of  all  antecedent  costs,  and  a 
continuance,  if  requested. 

4 

Schnertzel  v.  Purcell. 

If  by  an  amendment,  the  nature  of  the  action  be  changed,  it  is  to  be  considered  as  a 
new  cause,  and  may  be  continued,  although  at  the  fifth  term  after  its  commence- 
ment. 

A  cause  is  not  regularly  for  trial,  unless  it  has  been  put  at  issue  at  a  preceding  term. 

This  was  the  sixth  term  since  the  action  was  instituted.  The 
plaintiff,  at  last  term,  had  leave  to  amend,  by  changing  his  action 
from  debt  to  case,  and  laid  a  rule  on  the  defendant  to  plead  by 
the  plea-day. 

Mr.  Key,  for  the  defendant,  now  pleads  non  assumpsit,  and 
moves  for  a  continuance,  the  cause  not  having  been  at  issue  at  the 
last  term. 

The  Court.  If  a  cause  has  not  been  put  to  issue  at  a  pre- 
ceding term,  it  is  not  regularly  for  trial,  unless  it  be  the  fifth  court 
since  its  commencement,  in  which  case  it  must,  by  Act  of  Assem- 
bly, be  disposed  of,  and  cannot  be  continued.  But  in  this  case  of  a 
material  amendment  by  the  plaintiff,  it  must  be  considered  as  a 
new  cause  at  the  last  term,  and  the  issue  not  being  made  up,  the 
defendant  is  entitled  to  a  continuance. 


General  Rule. 
Officers  of  the  court  cannot  be  bail,  unless  by  permission  of  the  court. 

July  30, 1805.     It  is  ordered,  that  no  officer  of  this  Court  be 
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admitted  as  bail,  or  security,  in  any  cause  therein,  (except  secu- 
rity lor  costs  or  fees,)  without  the  special  permission  of  the 
Court. 

♦ 

Power  v.  Semmes. 

Witnesses  are  entitled  to  their  fees,  although  the  summons  be  served  by  a  private 
person.    In  a  judgment  upon  an  attachment,  interest  cannot  be  added. 

A  SUMMONS  for  witnesses  in  Virginia,  on  the  part  of  the  plaintiff, 
was  issued  and  directed  to  the  marshal  of  Virginia.  It  was 
served  by  a  private  person  who  made  affidavit  that  he  read  it  to 
the  witnesses  and  required  their  attendance,  and  that  he  believed 
they  attended  in  consequence  of  such  summons. 

The  Court  allowed  them  to  prove  their  attendance,  and  directed 
their  fees  to  be  taxed  in  the  bill  of  costs,  in  the  same  manner  as  if 
served  by  the  marshal  of  Virginia. 

On  foreign  attachment,  the  interest  was  calculated  up  to  the 
time  of  the  affidavit  made  before  the  justice  who  issued  the  war- 
rant. At  the  time  of  condemnation,  the  plaintifPs  counsel,  {Mr. 
Howiit,)  moved  for  interest  to  be  added  to  the  time  of  the  judg- 
ment.    The  Court  refused. 


Washington  Bowie  v.  Lewis  Talbot. 

In  taking  the  deposition  of  a  seafaring  man  under  the  Statute  of  Maryland,  1721, 
c  14,  §  3,  it  is  not  necessary  that  notice  should  be  given  to  the  adverse  party  in 
person.  One  day's  notice  to  the  attorney-at-law  is  sufficient ;  but  the  deposition 
cannot  be  read  at  the  trial,  unless  the  court  shall  be  satisfied  that  the  witness  has 
departed  from  the  district. 

Case  against  a  common  carrier,  for  negligence  in  carrying 
tobacco  from  Bladensburg  in  a  scow. 

Mr.  Caldwell,  for  the  plaintiff,  offered  the  deposition  of  William 
Barry,  a  seafaring  man,  taken  under  the  Act  of  Assembly  of 
Maryland,  1721,  c.  14. 

Mr.  Key,  for  the  defendant,  objected  that  the  notice  was  only 
to  himself,  as  attorney,  on  the  day  before  the  taking,  which  was 
not  reasonable  notice.  Every  departure  from  the  general  rules  of 
evidence,  must  be  taken  strictly.  The  act  requires  notice  to  the 
adverse  party.  In  the  Act  of  1779,  c.  8,  the  word  "  attorney  "  is 
inserted ;  so  in  the  Act  of  Congress,  [1  Stat,  at  Large,  88,]  Judi- 
ciary act,  1789,  §  30. 

The  Court  overruled  the  objections,  saying  that  it  is  not  rea- 
sonable that  the  party  should  have  all  the  benefits  of  being  present 
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in  court,  and  not  liable  to  its  disadvantages.  The  benefit  of  the 
act  might  be  entirely  avoided  by  the  party  concealing  himself,  or 
the  opposite  party  may  not  know  his  residence.  But  the  Court  not 
being  satisfied  that  the  vv^itness  had  departed  and  was  out  of  the 
District  of  Columbia  at  the  time  of  the  trial,  rejected  the  deposi- 
tion ;  upon  which,  a  juror  was  withdrawn  by  consent,  and  the 


cause  continued. 


John  H.  Barney  v.  Corporation  of  Washington  City. 

A  warrant  to  recover  the  penalty  of  a  by-law,  must  name  the  plaintiffs  by  their  corpo- 
rate name,  and  must  describe  the  offence  with  reasonable  certainty. 

The  mayor  of  Washington  cannot  exercise  jurisdiction  in  a  case  in  which  he  is  a 
party. 

Appeal  from  a  justice  of  the  peace  on  a  judgment  for  a  penalty 
for  running  a  hack,  not  licensed. 

Messrs.  Key  and  Morsell  for  the  appellant,  contended,  1st.  That 
the  warrant  to  take  Barney  to  answer  to  the  "  corporation,"  (not 
calling  them  by  their  corporate  name,)  is  void.  2d.  That  the 
warrant  ought  to  have  stated  that  Barney  was  a  person  residing 
within  the  jurisdiction  of  the  corporation. 

Mr.  Hewitt,  for  the  appellee,  relied  on  the  seventh  section  of 
the  Act  of  Congress  of  May  3,  1802,  [2  Stat,  at  Large,  195,] 
(Charter  of  Washington,)  and  on  the  appearance  of  Barney, 
without  objecting  to  the  jurisdiction,  or  to  the  misnomer  of  the 
plaintiff.     The  warrant  was  in  these  words : 

"  District  of  Columbia,  Washington  County,  to  wit :  —  "  You 
are  commanded  to  take  John  H.  Barney  before  me,  or  some  other 
justice  of  the  peace  for  said  county,  to  answer  unto  the  corporation 
for  running  a  hack  without  license,  and  hereof  make  return  on  the 
13th  day  of  July.  Given  under  my  hand  and  seal,  this  9lh  day 
July,  1805.  Thomas  Peter,  [l.  s.]  To  any  constable  in  said 
county." 

Indorsed,  "  July  13th,  1805.  Judgment  is  given  in  favor  of  the 
corporation  for  ^20,  and  costs  33  cents.  Robert  Brent.  Issue 
an  execution  on  the  above.  Robert  Brent.  The  Clerk  of  Wash- 
ington county." 

The  judgment  was  reversed  with  costs,  because  the  words 
"  the  corporation  "  are  too  uncertain  ;  because  the  defendant  is 
not  stated  to  be  the  owner  of  a  hack  ;  because  the  offence  is  too 
generally  laid ;  because  the  judgment  is  for  a  double  penalty ; 
because  the  day  of  the  return  is  not  certain,  and  because  judg- 
ment was  rendered  by  the  mayor  of  the  city  of  Washington,  in  a 
case  in  which  he  is  a  party. 
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Samuel  Baker  v.   Thomas  Herty. 

Although  there  be  an  agreement  that  the  value  of  extra  work  should  be  ascertained 
by  persons  mutually  chosen,  yet  if  such  valuation  has  not  been  actually  made,  the 
plaintiff,  in  an  action  upon  a  quantum  meruit,  may  give  other  evidence  of  the  value 
of  the  work. 

Indebitatus  assumpsit  and  quantum  meruit,  for  work  and  labor 
done  as  extra  work ;  a  special  contract  under  seal  having  been 
made  for  building  a  house  of  a  certain  plan  and  description, 
which  contained  the  following  clause  :  "  And  it  is  mutually  agreed 
upon  that  in  case  any  misunderstanding  shall  take  place  in 
relation  to  the  bill  of  particulars  or  any  other  misconception  or 
want  of  appropriate  words  to  convey  the  true  intent  and  meaning 
of  said  parties,  or  in  case  any  material  alteration  shall  take  place 
therein,  so  as  to  incur  an  extra  expense  to  the  contractor  than  that 
hereby  contemplated,  then  and  in  either  of  said  cases,  a  compe- 
tent judge  in  the  premises  shall  be  chosen  by  each  party,  whose 
decision  or  extra  valuation  shall  be  conclusive  and  binding ;  and 
nothing  herein  contained  shall  be  so  construed  as  to  enable  either 
of  the  said  parties  to  throw  up  or  vary  from  this  contract,  and  take 
another  mode  of  valuation,  either  by  the  common  mode  of  mea- 
sure and  value,  or  otherwise,  instead  thereof,  but  that  such  addition 
or  reduction  as  shall  or  may  be  made  in  said  work  only,  and 
valued  as  aforesaid,  shall  be  binding  on  said  respective  parties." 

Mr.  Key,  for  the  plaintiff,  offered  evidence  of  the  value  of  dig- 
ging an  area,  not  contained  in  the  original  plan. 

Mr.  Heivitt,  for  the  defendant,  objected,  and  rehed  upon  the 
above  clause,  as  an  agreement  for  another  mode  of  ascertaining 
the  value. 

The  Court  overruled  the  objection  and  admitted  the  testimony. 

Mr.  Key  offered  evidence  of  a  third  story  extra,  and  of  other 
alterations  made  in  the  plan  in  the  two  lower  stories. 

Mr.  Hewitt,  having  offered  the  agreement  in  evidence,  objected 
to  all  the  evidence  given  by  the  plaintiff,  of  extra  work,  alleging 
that  it  was  provided  for  by  the  aforesaid  clause  in  the  agreement, 
and  prayed  the  Court  to  instruct  the  jury  that  they  ought  not  to 
regard  such  evidence,  it  not  being  legal. 

The  Court  refused.  Kilty,  C.  J.,  doubting  as  to  the  evidence 
respecting  alterations  in  the  two  first  stories,  the  original  agree- 
ment being  for  a  two-story  house. 

Cranch,  J.  The  whole  extra  work,  whether  it  consist  in  alter- 
ations or  additions  to  the  original  plan,  or  bill  of  particulars  is 
within  the  covenant ;  but  as  no  persons  have  been  chosen  to 
ascertain  the  value  of  the  extra  work  under  that  covenant,  the 
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plaintiff  is  not  deprived  of  his  original  cause  of  action  on  a  quan- 
tum meruit,  and  can  only  resort  to  the  covenant  for  damages 
against  the  defendant  for  not  appointing  a  person  on  his  part  to 
ascertain  the  value  of  the  extra  work.  The  defendant,  in  not  pay- 
ing for  such  work,  has  not  committed  any  breach  of  that  covenant. 


Hopkins  v.  Simmons. 

The  opinion  of  a  witness  (who  has  seen  the  party  sign  a  paper)  that  another  paper  is 
also  in  the  handwriting  of  the  same  party  is  competent  evidence,  although  his 
opinion  is  the  result  of  comparison. 

Assumpsit.  The  defendant  offered  in  evidence  an  account, 
said  to  be  in  the  plaintifTs  handwriting ;  and  Robert  Ellis,  a  wit- 
ness, testified  that  he  saw  the  plaintiff  sign  a  certain  receipt ; 
and  that,  by  comparing  the  account  with  the  signature  to  the 
receipt,  he  believed  the  account  to  be  in  the  plaintiff's  handwriting. 

Mr.  Key  objected,  on  the  authority  of  Peake's  Law  of  Evi- 
dence, p.  69,  that  comparison  of  hands  is  no  evidence  in  any  case. 

But  the  Court  admitted  the  evidence. 


Davidson  v.  Brown. 

In  an  action  upon  a  bond  conditioned  to  pay  money  by  instalments,  if  the  verdict  be 
rendered  beibre  all  the  instalments  are  due,  tlie  jury  must  find  how  much  is  due 
upon  each  instalment  and  when  payable,  as  well  those  to  become  payable  as  those 
^eady  payable. 

Debt,  on  bond,  conditioned  to  pay  $460,  on  1st  January, 
1804 ;  ^460,  on  1st  January,  1805 ;  $460,  on  1st  January,  1806 ; 
and  ^460,  on  1st  January,  1807.  The  writ  issued  in  June,  1804. 
The  trial  was  in  August,  1805.  Plea,  payment,  and  issue.  (See 
the  Act  of  Assembly  of  Maryland,  1785,  c.  80,  ^  13.) 

Mr.  Morsellf  for  the  plaintiff. 

Mr.  Key,  for  the  defendant. 

The  Court  directed  the  jury  that  if  no  payment  was  proved 
they  ought  to  find  the  issue  for  the  plaintiff,  and  also  find  what 
amount  of  principal  and  interest  is  now  due  and  payable,  and 
what  further  sum  will  become  payable,  and  when. 

The  judgment  was  entered  as  follows :  Judgment  on  the  ver- 
dict, for  the  penalty  and  costs,  to  be  released  on  the  payment  of 
^1187.32,  with  interest  thereon  from  this  date  till  paid.  And  on 
the  payment  of  ^520.80,  with  interest  thereon  from  the  1st  day 
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of  January,  1806,  till  paid,  with  liberty  to  take  out  execution 
therefor  after  that  day.  And  on  the  payment  of  ^'476,  with  in- 
terest ihAeon  from  the  1st  day  of  January,  1807,  till  paid,  with 
liberty  to  take  out  execution  therefor  after  that  day. 


Voss  V.  Howard. 

In  an  action  of  assault  and  battery,  for  beating  the  plaintifTs  servant  per  quod,  &c.  The 
plaintiff  cannot  recover  without  evidence  of  loss  of  service. 

Assault  and  battery  on  plaintifTs  servant,  per  quod,  &c. 

Verdict  for  the  plaintiff',  one  cent  damages,  subject  to  the 
opinion  of  the  Court,  on  the  following  statement  of  facts,  viz. : 
Joseph  Cole,  a  mulatto  slave,  the  property  of  a  citizen  of  Mary- 
land, hired  himself,  with  his  owner's  permission,  in  the  city  of 
Washington,  to  Nicholas  Voss,  by  the  month ;  the  said  negro 
received  the  wages  for  his  labor,  and  lived,  not  with  Mr.  Voss, 
but  with  his  own  wife,  a  free  white  woman,  and  came  daily  to  his 
labor  ;  that  an  affray  and  fight  took  place  between  the  defendant 
and  said  Cole ;  that  the  defendant  struck  and  beat  the  said  Cole, 
but  not  so  as  to  occasion  any  loss  of  labor  to  the  said  Voss.  The 
declaration  was  a  common  count,  in  assault  and  battery,  per  quod 
servitium  amisit. 

The  opinion  of  the  Court  was  for  the  defendant.  The  loss  of 
service  is  the  gist  of  the  action,  and  the  statement  admits  that  there 
was  no  loss  of  labor,  which  the  Court  considered  as  synonymous 
with  service. 

Judgment  for  the  defendant. 


BoYER  V.  Herty,  Special  Bail  of  Owen  Roberts. 

A  surrender  of  the  principal  will  not  be  received  after  the  return  term  of  the  scire  facias 
against  the  bail,  nor  will  the  proceedings  be  stayed  upon  producing  a  discharge  of  the 
principal  under  an  insolvent  law,  at  the  third  term  after  the  return  of  the  scire  facias 

Motion  to  slay  proceedings  against  bail,  or  to  enter  an  exo- 
neretur.  The  ca.  sa.  against  Roberts  was  returned  " no7i  est"  to 
December  term,  1803.  On  the  7ih  of  January,  1804,  the  law  of 
Maryland  was  passed  to  discharge  Roberts  as  an  insolvent  debtor. 
On  the  27th  January,  1804,  the  scire  jacias  issued  against  the 
bail,  returnable  to  July  term,  1804,  and  was  returned  scire  feci. 
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In  May,  1804,  Roberts  was  discharged  by  the  Chancellor  of  Mary- 
land. 

Mr.  Jones,  for  the  defendant.  The  motion  to  the  Court  is  in 
lieu  of  an  audita  querela,  and  the  Court  will  decide  upon  equita- 
ble principles,  and  enter  an  exonereiur,  nunc  pro  tunc.  Humphrey 
V.  Leite,  4  Burr.  2107.  In  Dodson  v.  King,  Carth.  515,  in  debt 
against  bail,  upon  their  recognizance,  they  were  relieved  by  having 
surrendered  the  principal,  after  non  es^  returned  on  a  ca.  sa.  against 
him,  and  before  the  return  of  the  latitat  upon  which  they  were 
arrested.  Bail  has  a  right  to  bring  in  the  principal  on  the  return 
of  the  first  scire  facias  executed  or  the  second  returned  nihil;  and 
although  it  is  ex  gratia,  yet  it  has  become  a  rule,  and  a  right.  If 
the  principal  be  released  under  the  bankrupt  law  of  England,  be- 
fore the  bail  is  fixed,  an  exoneretur  will  be  entered.  Cowp.  823 ; 
1  T.  R.  624.  Bail  cannot  plead  discharge  of  the  principal,  to  a 
scire  facias,  but  may  show  it  on  motion,  in  lieu  of  a  surrender  of 
the  body.  But  the  death  of  the  principal,  after  return  of  ca.  sa. 
against  him  will  not  discharge  the  bail.  Parry  v.  Berry,  Lord 
Raym.  1452.  In  the  case  of  Woolley  v.  Cobb,  1  Burr.  244,  the 
final  discharge  was  not  obtained  until  execution  against  the  bail. 
So  in  the  case  of  Walker  v.  Giblett,  2  W.  Bl.  811.  In  Donnelly  v. 
Dunn,  1  B.  &  P.  448,  and  2  B.  &  P.  47,  the  bail  had  no  right  to 
surrender,  when  the  discharge  was  obtained,  which  differs  that 
case  from  the  present.  The  application  is  to  the  equity  of  the 
Court,  and  is  the  customary  mode  adopted  in  lieu  of  bringing  in 
the  principal.     Martin  v.  O^Hara,  Cowp.  823. 

The  Court  will  only  exonerate  where  the  bail  have  a  right  to 
discharge  themselves  by  surrender.  Southcote  v.  Braithivaite, 
1  T.  R.  624.  But  here  the  principal  was  discharged  and  the  bail 
had  a  right  to  surrender  him  at  the  return  of  the  scire  facias. 

The  Court  stopped  Mr.  Key,  contra,  and  said  that  although  the 
practice  has  made  it  law,  yet  it  is  still  ex  gratia,  for  the  rule  is 
well  established  that  if  the  principal  die  after  ca.  sa.  returned  non 
est  and  before  scire  facias  against  the  bail,  yet  the  bail  is  fixed. 
Here  the  bail  was  fixed,  and  although  he  might  surrender  the 
principal  at  the  first  term  upon  the  return  of  the  scire  facias,  (and 
perhaps  at  that  term  the  Court  might  have  entered  an  exoneretur 
while  it  was  in  the  power  of  the  bail  to  surrender,)  yet  the  bail 
having  neither  surrendered  the  principal  nor  produced  his  certifi- 
cate of  discharge  at  that  term,  the  application  is  now  too  late, 
this  being  the  third  term  after  the  return  of  the  scire  facias. 

The  motion  was  overruled. 
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Mr,  MasorCs  causes,  which  were  nonprossed  at  the  former  session 
of  this  term,  were  reinstated  upon  his  stating  that  he  was  confined 
to  his  bed  by  sickness  in  the  country,  and  unable  to  attend  and  to 
write. 


BuRFORD  V.  Ringgold  &  Morsell. 

The  Court,  at  an  adjourned  session,  will  not  hear  a  motion  to  dissolve  an  injunction 
upon  notice  given  after  the  first  session  of  the  term. 

Injunction.  The  answers  of  the  defendants  were  filed  August 
10,  1805,  and  notice  of  motion  to  dissolve  on  the  30th  of  Septem- 
ber, 1805,  (the  day  to  which  the  July  term  stood  adjourned)  was 
served  on  Burford  on  the  18th  of  August,  and  on  Mr.  Youngs,  his 
Bohcitor,  on  the  21st  September,  who  acknowledged  service  and 
promised  to  attend  on  this  day  (October  4,  1805.) 

The  Court  refused  to  hear  the  motion  to  dissolve  at  this  lime. 
(See  the  decision  of  the  Court  in  Alexandria,  in  the  case  of 
Wright  V.  WesCs  Executrix,  [post]  where  the  Court  refused,  at  the 
adjourned  Court  in  March,  to  take  up  cases  which  were  set  for 
decree  or  dissolution,  subsequent  to  the  original  term  of  Novem- 
ber, 1803.) 
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Tucker  v.  Marsteller,  Garnishee  of  Stonemeilz. 

An  acceptance,  by  the  garnishee,  of  the  defendant's  draft  in  favor  of  a  third  person 
before  service  of  the  attachment,  binds  the  garnishee,  and  cannot  be  overreached  by 
the  attachment. 

The  garnishee  answers  on  oath  that  Stonemeitz  told  him  he 
should  send  goods  to  his  vendue  to  be  sold,  for  which  the  gar- 
nishee should  settle  with  Stonemeitz's  wife.  The  goods  were  sent 
and  sold,  and  Stonemeitz's  wife  on  the  same  day  drew  two  orders, 
one  in  favor  of  Myers,  or  order,  for  sixty-one  dollars,  and  one  in 
favor  of  or  order,  for  forty-six  dollars,  which  the 

garnishee  accepted  to  pay,  if  the  proceeds  of  the  sale  should 
amount  to  so  much.  On  the  next  day  the  attachment  of  the  plain- 
tiff  was  served. 

The  Court  decided  that  the  acceptance  of  the  orders  bound 
the  garnishee,  and  that  the  attachment  should  not  overreach  the 
acceptances. 

4 

Summers  v.  Watson. 
Covenant  will  not  lie  on  the  condition  of  an  injunction  bond. 

Covenant,  on  the  condition  of  an  injunction  bond  against  the 
defendant  as  surety. 

Motion  by  Mr.  Taylor,  for  the  defendant,  to  appear  without 
bail,  on  I  he  ground  that  bail  could  not  have  been  required  if  the 
plaintiff  had  brought  an  action  of  debt  on  the  bond  ;  and  that 
covenant  will  not  lie  on  the  condition  of  a  bond.  The  defendant 
does  not  covenant  or  promise  to  perform  the  condition,  but  may 
pay  the  penallyif  he  chooses.  By  the  Act  of  Assembly,  the  plain- 
tiff has  a  right  to  hold  to  bail  in  an  action  of  covenant  if  he  has  a 
right  of  action  of  covenant.  But  here  he  has  no  right  of  action 
of  covenant. 

The  Court  were  of  opinion  that  covenant  will  not  lie  on  the 
condition  of  this  bond. 
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United  States  v.  Andrew  Scholfield. 
A  master  cannot  bring  his  apprentice  from  Maryland  and  hold  him  in  Alexandria. 

Indictment  for  false  imprisonment  of  James  Carter,  a  mulatto 
boy. 

Mr.  Swann,  for  the  defendant,  moved  the  Court  to  instruct  the 
jury,  that  the  evidence  does  not  support  the  indictment.  The  ev- 
idence was  that  the  boy  (who  was  a  free  mulatto)  was  bound  to 
the  defendant,  in  Maryland.  The  defendant  brought  him  into 
Alexandria.  By  the  law  of  Maryland  the  indenture  was  void  if 
he  carried  him  out  of  that  State.  The  defendant  having  brought 
him  to  Alexandria,  sold  his  time  to  Hodgkins. 

The  Court  refused  to  give  the  instruction. 

Mr.  Swann  then  moved  the  Court  to  instruct  them  that  the  in- 
dictment could  not  be  supported  without  proof  of  a  sale  by  de- 
fendant to  Hodgkins,  that  being  charged  in  the  indictment. 

Refused,  the  offence  of  false  imprisonment  being  sufficiently 
charged,  and  the  sale  only  matter  of  aggravation. 


Wilson  v.  Wilson's  Administrators. 

An  administrator  has  a  right  at  law  to  give  a  preference  to  a  creditor  by  confessing  a 
judgment,  and  a  court  of  equity  will  not  interfere  by  injunction. 

Bill  for  injunction  to  prevent  the  administrators  from  confess- 
ing judgment  at  law  in  favor  of  other  creditors  in  equal  degree; 
and  to  distribute  the  assets  pari  passu. 

Mr.  C.  Lee,  for  the  complainant.  An  administrator  is  a  trus- 
tee, and  subject  to  equitable  jurisdiction.  At  law  an  adminis- 
trator may  prefer  a  creditor  in  equal  degree ;  but  a  court  of 
equity  may  interfere ;  especially  before  any  payments  are  made. 

The  equity  of  him  who  claims  pro  raid  is  superior  to  that  of 
him  who  contends  for  all.  Kelly  v.  Collins,  1  Fowler's  Exchequer 
Practice,  298 ;  Maxims  in  Eq.  15,  17  ;  2  Ch.  Ca.  228  ;  Gibson  v. 
Kinven,  1  Vern.  66 ;  Salley  v.  Goioer,  2  Vern.  62 ;  Waring-  v. 
Danvers,  1  P.  Wms.  296  ;  Joseph  v.  Mott,  Prec.  in  Ch.  79  ;  Smith 
V.  Haytwdly  Amb.  66  ;  Brooks  v.  Reynolds,  1  Brd.  Ch.  Rep.  183  ; 
Hardcasile  v.  Chettle,  4  Id.  163 ;  Lowthian  v.  Uasci,  4  Bro.  C.  C. 
167. 

Mr.  Simms,  for  the  defendants.  This  attempt  is  novel.  There 
is  no  precedent  for  it  as  to  legal  assets.  It  goe^  to  prevent  the 
creditors  from  proceeding  at  law  to  recover  judgment.     The  ad- 
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ministrators  cannot  defend  themselves.  If  they  are  trustrees,  they 
are  created  by  law  and  must  proceed  according  to  law.  Why 
not  extend  the  principle  to  the  dignity  of  the  debt  ?  A  Court  of 
Chancery  has  as  good  a  right  to  interfere  in  that  case  as  in  this. 
A  creditor  ought  not  to  be  prevented  from  gaining  a  priority  at 
law  by  his  diligence.  Preference  is  not  fraud  per  se.  If  it  was, 
all  preferences  would  be  void  at  law  as  well  as  in  equity.  In 
equal  equity  the  law  must  prevail.  Max.  in  Eq.  62.  There  is  a 
difl'erence  between  the  court's  power  over  trusts  created  by  the 
parlies  and  those  created  by  law.  Equity  will  not  interfere,  unless 
there  is  some  circumstance  which  brings  the  legal  assets  under  its 
jurisdiction.  The  mere  deficiency  is  not  a  ground  of  equity.  Equity 
will  not  prevent  the  creditor  from  the  legal  remedy  which  he  had 
at  the  death  of  the  intestate.  Went.  Off.  of  Ex'rs,  145.  Prefer- 
ence is  not  covin.  Goodfellow  v.  Burchett,  2  Vern.  299  ;  Waring 
V.  Danvers,  1  P.  Wms.  295  ;  Ld.  Orford's  case,  Pr.  in  Ch.  188  ; 
Mo/rice  v.  Bank  of  England,  Ca.  Temp.  Talbot,  220 ;  Martin  v. 
Martin,  1  Ves.  211. 

Mr.  E.  J.  Lee,  for  the  complainant,  cited  Broion  v.  Allen, 
1  Vern.  31 ;  Brathwaite  v.  Brathioaite,  1  Vern.  335 ;  Wall  v.  Thur- 
bane,  1  Vern.  414  ;  Buccle  v.  Atleo,  2  Vern.  37  ;  Surry  v.  Smal- 
ley,  1  Vern.  457 ;  Silk  v.  Prime,  1  Bro.  C.  C.  138  ;  Girling  v. 
Lee,  1  Vern.  63  ;  Greaves  v.  Poivell,  2  Vern.  248  ;  Cutlerback  v. 
Smith,  Prec.  in  Ch.  127  ;  Bickhamv.  Freeman,  Id.  136  ;  Harding 
v.  Edge,  1  Vern.  143 ;  Cooper's  Bank.  Law,  29,  Addenda  ;  Vin. 
Ab.,  tit.  Executors,  D. ;  3  P.  Wms.  222. 

Kilty,  C.  J.,*  delivered  the  opinion  of  the  Court.  The  injunc- 
tion in  this  case,  is  applied  for  on  the  ground  that  equity  requires 
that  the  creditors  of  an  insolvent  should  equally  share  his  effects. 
It  is  an  application  to  dispense  with  a  rule  of  law,  because  that 
rule  is  inequitable  in  itself,  and  not  because  this  particular  case  has 
any  peculiar  circumstances  which  take  it  out  of  the  general  rule. 
That  a  law  is  in  itself  inequitable  in  every  possible  case,  or  in  its 
general  application,  will  not  justify  the  Court  in  dispensing  with 
it.  This  would  be  to  usurp  legislative  power.  Where  it  is  neces- 
sary for  a  person  to  apply  to  a  court  of  equity  to  obtain  a 
remedy  which  he  could  not  have  at  law,  the  court  will  compel 
him  to  do  equity  before  they  will  grant  him  the  relief  he  asks. 
Upon  this  principle,  it  is,  that  when  a  creditor  claims  equitable 
assets,  they  will  allow  him  only  an  equal  share  with  those  who 
have  equal  equity.  But  where  a  creditor  gains  a  legal  advantage, 
the  court  will  not  restrain  him,  unless  for  the  purpose  of  carrying 
into  effect  its  own  decree  —  its  own  decree  already  passed,  not 
that  which  it  may  hereafter  make. 

The  same  law  which  gives  a  priority  to  creditors  of  a  particu- 
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lar  class,  (for  instance,  bond-creditors,)  makes  it  necessary,  in 
case  of  a  deficiency  of  assets,  that  a  priority  should  exist  between 
creditors  in  equal  degree  ;  otherwise  the  administrator  would  not 
be  able  to  protect  himself  against  them  all,  by  paying  some,  and 
pleading  plene  admimsiravit  as  to  the  residue.  Priority  of  pay- 
ment follows  priority  of  judgment;  and  even  if  an  administrator 
could  not  confess  a  judgment,  there  would  still  exist  a  priority, 
because  the  judgments  could  not  be  rendered  at  the  same  moment. 
Some  creditors  would  gain  a  priority  by  diligence,  and  others  by 
the  greater  ease  in  establishing  their  claims.  It  is,  therefore,  clear, 
that  there  is,  at  law,  a  priority,  or  at  least  the  legal  means  of 
obtaining  a  priority,  among  claims  in  equal  degree,  as  well  as 
among  claims  of  different  degrees.  The  principle  upon  which 
the  injunction  is  claimed,  applies  as  strongly  to  reduce  to  a  level 
claims  of  different  degrees,  as  claims  of  the  same  degree.  The 
rule  of  law  is  as  strong  in  favor  of  the  one  priority  as  of  the  other. 
The  question  then  recurs,  whether  this  Court  can  set  up  the 
general  inequitable  nature  of  the  law,  as  (in  itself)  a  ground  of 
equitable  relief?  We  are  clear  that  it  cannot.  That  it  would  be 
an  usurpation  of  legislative,  and  not  an  exercise  of  judicial  pow- 
ers.    The  injunction,  therefore,  cannot  be  granted. 


Johnston  v.  Harris. 

A  joint  bill  of  parcels,  is  not  conclusive  evidence  of  a  joint  sale.  The  Court  will  not 
permit  a  point  of  law  which  the  Court  has  decided,  to  be  argued  to  the  jury. 

A  new  trial  will  not  be  granted,  because  the  verdict  is  against  the  weight  of  evidence, 
if  substantial  justice  has  been  done. 

Assumpsit  for  goods  sold  and  delivered.  Upon  the  trial  of  the 
general  issue,  the  defendant  offered  in  evidence  a  bill  of  parcels 
of  the  same  goods  rendered  by  and  in  the  handwriting  of  the 
plaintiff,  beginning  with  these  words:  "Mr.  Theophilus  Harris, 
bought  of  Dunlap  and  Johnston,"  and  containing  a  particular 
account  of  rum  and  sugar;  at  the  foot  of  which,  was  the  follow- 
ing receipt,  signed  by  the  plaintiff:  "  Received  Messrs.  Cling- 
man  &  Magaw's  note  for  the  above  sum,  payable  to  the  order 
of  John  Towers  and  Theophilus  Harris,  payable  the  2d  of  April, 
1798  ;  when  paid,  received  in  full." 

This  note,  with  the  blank  indorsements  of  Towers  and  Harris 
and  Johnston,  was  delivered  by  Johnston  to  Dunlap,  who  brought 
suit  upon  it  in  Virginia,  against  Harris,  but  failed  to  recover, 
because  an  indorsee  cannot,  in  Virginia,  recover  at  law  against  a 
remote  indorser.  Dunlap  then  brought  suit  against  Towers,  on 
the  same  note  in  this  Court,  which  suit  was  still  pending. 
22* 
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The  defendant,  upon  these  facts,  prayed  the  Court  to  instruct 
the  jury,  that  the  plaintiff  could  not  recover  in  this  action  for  the 
goods  sold  ;  and  that  from  the  bill  of  parcels  and  receipt  afore- 
said, the  transaction  must  be  considered  as  a  joint  contract.  Which 
instruction,  the  Court  refused  to  give,  as  prayed,  but  directed  the 
jury  that  the  bill  of  parcels  was  evidence  (but  not  conclusive) 
of  a  joint  contract  of  sale  ;  and  that  the  plaintiff  may  explain  the 
transaction  by  parol,  or  other  evidence  to  prove  that  he  was  the 
sole  owner  of  the  sugar,  and  that  Dunlap  was  the  sole  owner  of 
the  rum,  and  that  the  contract  was  made  with  the  plaintiff  in  his 
own  right  for  the  sugar,  and  with  him  as  agent  of  Dunlap  for  the 
rum.  But  if  the  plaintiff  should  produce  no  explanatory  evi* 
dence,  he  could  not  maintain  the  present  action.  And  the  Court 
further  instructed  the  jury  that  if  they  should  be  satisfied,  by  the 
evidence,  that  the  contract  of  sale  was  made  with  the  plaintiff 
alone,  and  that  part  of  the  goods  was  the  sole  property  of  the 
plaintiff,  and  that  the  residue  was  the  sole  property  of  Dunlap, 
and  that  the  plaintiff  had  authority  from  Dunlap  to  sell  such  resi- 
due;  then  the  plaintiff  had  a  right  to  recover  judgment  in  this 
action  against  the  defendant  for  the  whole  amount  of  the  goods  so 
sold  and  delivered,  and  that  the  other  facts  stated  are  not  suffi- 
cient to  bar  the  plaintiff. 

Mr.  Swann,  for  the  plaintiff,  was  then  going  on  to  argue  to  the 
jury  from  the  face  of  the  bill  of  parcels,  that  it  did  not  purport  a 
joint  contract ;  but  the  Court  stopped  him,  and  would  not  suffer 
him  to  argue  the  question  of  law  to  the  jury  after  it  had  been 
decided  by  the  Court. 

Verdict  for  the  plaintiff. 

Mr,  Jones,  and  Mr.  C.  Lee,  for  the  defendant,  moved  for  a  new 
trial.  1.  Because  the  verdict  was  against  evidence.  2.  Because 
the  plaintiff's  brother  in  law  was  on  the  jury.  3.  Because  the 
note  was  outstanding,  and  had  been  passed  away  by  Johnston, 
who  had  received  its  value  from  Dunlap.  Thearslake  v.  Morgan^ 
5  T.  R.  513 ;  Tapleij  v.  Martens,  8  T.  R.  453. 

Cranch,  J.,  delivered  the  opinion  of  the  Court.  This  was  an 
action  of  assumpsit,  for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendant.  The  plaintiff  proved  the  sale  and  delivery  of 
the  goods,  and  that  defendant  gave  the  note  of  <:)lingman  & 
Magavv,  indorsed  by  Towers  and  the  defendant  for  the  amount  of 
the  goods,  payable  in  five  months.  Dunlap,  to  whom  Johnston 
had  indorsed  the  note,  brought  suit  in  Virginia  against  the  present 
defendant  as  indorser,  and  failed  to  support  his  action  on  the  note, 
upon  the  ground  that  an  indorsee  in  Virginia  has  not  a  remedy 
upon  the  note  against  a  remote  indorser.  The  defendant  then 
produced  a  bill  of  parcels,  made  out  in  the  name  of  Dunlap  and 
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Johnston,  with  a  receipt  given  by  Johnston  alone  for  the  note  of 
Clingman  &  Magaw,  which,  when  paid,  was  to  be  in  full  satis- 
faction for  the  goods  sold.  The  defendant  contended  that  this 
was  evidence  of  a  joint  sale,  and  that  the  promise  was  made  to 
Dnnlap  and  Johnston  jointly,  and  therefore  the  form  of  the  action 
had  been  mistaken.  The  Court  instructed  the  jury,  that  the  bill 
of  parcels  was  evidence,  but  not  conclusive  evidence  of  a  joint 
sale,  and  that  the  plaintiff  might  produce  parol  or  other  evidence, 
to  show  that  part  of  the  goods  sold  was  the  separate  property  of 
Johnston,  and  that  Johnston  had  authority  from  Dunlap  to  sell  his 
part;  and  that  if  the  jury  were  satisfied  by  the  evidence  that  this 
was  the  real  transaction,  the  plaintiff  had  a  right  to  recover  the 
whole  amount  of  the  goods.  The  plaintiff  produced  evidence  to 
show  that  no  general  partnership  existed  between  Dunlap  and 
Johnston.  That  Dunlap  never  claimed  any  ownership  of  the 
sugar,  and  that  Johnston  never  claimed  any  ownership  of  the 
rum ;  and  that  Dunlap  did  not  deny  the  right  of  Johnston  to  sell 
the  rum. 

Upon  this  evidence  and  instruction  of  the  Court,  the  jury  found 
a  verdict  for  the  plaintiff,  for  the  whole  claim,  and  the  defendant 
has  moved  for  a  new  trial,  on  the  ground  that  the  verdict  is  con- 
trary to  evidence.  It  is  the  office  of  the  Court  to  decide  what  is 
evidence.  But  it  is  the  province  of  the  jury  to  ascertain  its  weight. 
Some  evidence  was  offered  to  the  jury,  from  Avhich  they  had  a 
right  to  infer  a  separate  property  in  the  goods,  and  an  authority 
from  Dunlap  to  Johnston  to  sell  Dunlap's  part.  It  was  for  the 
jury  to  judge  of  its  effect,  upon  a  consideration  of  all  the  circum- 
stances which  were  proved.  They  have  drawn  the  inference,  and 
the  Court  cannot  say  it  has  been  drawn  improperly. 

On  a  motion  for  a  new  trial,  grounded  on  a  defect  of  evidence, 
the  Court  will  consider  the  justice  and  equity  of  the  case,  and  if 
they  find  these  to  be  in  favor  of  the  verdict,  and  if  there  was  any 
evidence  which  could  reasonably  justify  the  inference  which  the 
jury  has  drawn,  they  will  support  the  verdict.  The  objection 
which  the  defendant  made,  and  which  was  grounded  on  the  bill 
of  parcels,  did  not  go  to  the  substantial  merits  of  the  case.  It  did 
not  show  that  the  defendant  had  discharged  the  debt ;  while  it 
contained,  in  itself,  the  evidence  that  he  had  received  the  goods. 
The  plaintiff  has  parted  with  his  property  ;  the  defendant  has 
received  it,  and  has  not  paid  for  it.  The  note,  unless  it  produced 
the  money,  was  no  payment.  It  has  not  produced  the  money, 
and  no  negligence  is  imputed  to  plaintiff.  The  justice  and  equity 
of  the  case,  therefore,  are  on  the  side  of  the  verdict ;  and  the 
Court  thinks  that  the  jury  had  reasonable  ground  to  presume  the 
facts  necessary  to  support  it.    In  refusing  to  grant  the  new  trial, 
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however,  the  Court  will  annex  a  condition  that  the  plaintiff  shall 
produce  and  deliver  to  the  defendant  the  note  of  Cliiigman  & 
Magaw,  mentioned  in  the  receipt  upon  the  bill  of  parcels,  and 
that  Mr.  Dunlap  shall  give  the  defendant  a  release  of  all  demands 
on  account  of  the  rum,  for  the  price  of  which  this  action  is 
brought.  Upon  these  terms  the  Court  will  refuse  to  grant  a  new 
trial. 

Reversed  by  the  Supreme  Court  U.  S.  (3  Cranch,  311,)  be- 
cause the  note  was  outstanding  when  the  instruction  was  given. 


Knox  &  Crawford  v.  Summers  &  Thomas. 

After  office  judgment  against  two  defendants,  set  aside  by  a  general  appearance  by 
attorney  for  both,  and  the  cause  sent  back  to  the  rules,  one  of  the  defendants  may 
plead  in  abatement  that  he  is  a  deputy-marshal,  and  that  the  capias  was  not  served 
upon  him  by  a  disinterested  person,  and  such  plea  will  abate  the  writ  as  to  both 
defendants. 

Debt  against  Summers  and  Crawford.  Both  defendants  were 
taken  by  the  marshal,  and  afler  office  judgment,  appeared  by 
attorney  and  set  aside  the  office  judgment ;  whereupon  the  cause 
was  sent  back  to  the  rules  for  further  proceedings,  when  the  de- 
fendant, Summers,  in  proper  person,  pleaded  in  abatement  that 
he  was  one  of  the  marshal's  deputies,  and  that  the  capias  was  not 
served  on  him  by  a  disinterested  person,  as  required  by  the  28th 
section  of  the  Judiciary  Act  of  1789.    [1  Stat,  at  Large,  87.] 

Special  demurrer.  1.  Because  the  plea  was  filed  long  after 
the  defendant's  appearance  by  attorney.  2.  Because,  after  the 
defendant's  appearance,  no  objection  can  be  urged  to  the  irregu- 
larity of  service  of  the  process.  3.  Because,  if  the  process  was 
irregularly  issued,  directed  or  served,  the  remedy  is  by  motion, 
and  not  by  plea ;  and,  4.  Because  the  process  was  duly  issued, 
directed,  and  served.  By  the  28ih  section  of  the  Act  of  1789, 
[1  Stat,  at  Large,  87,]  it  is  enacted,  "  that  in  all  causes  wherein 
the  marshal  or  his  deputy  shall  be  a  party,  the  writs  and  precepts 
therein  shall  be  directed  to  such  disinterested  person,  as  the  court, 
or  any  justice  or  judge  thereof,  may  appoint ;  and  the  person  so 
appointed  is  hereby  authorized  to  execute  and  return  the  same." 

Mr.  Swann,  for  the  plaintiffs,  contended  that  when  the  deputy- 
marshal  was  the  defendant,  it  was  optional  with  the  plaintiff  to 
apply,  or  not,  to  the  court,  or  a  judge,  to  appoint  another  person 
than  the  marshal  to  serve  the  capias.  The  provision  was  made 
for  the  benefit  of  the  opposite  party,  and  not  for  that  of  the  deputy- 
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marshal,  and  that,  where  a  deputy-marshal  is  a  joint  defendant,  it 
can  be  no  valid  objection  that  the  writ  was  served  by  the  marshal. 
That  the  only  object  of  process  is  to  compel  an  appearance,  and 
that  when  the  defendant  has  appeared  it  is  immaterial  by  what 
process  he  was  compelled.  There  is  no  precedent  of  a  plea  in 
abatement  for  irregularity  of  process.  Bac.  Ab.,  tit.  Error ; 
Moore  v.  Watts,  Ld.  Raym.  616,  617;  fValgrave  v.  Taylor,  Ld. 
Raym.  706  ;  Cameron  v.  Lightfoot,  2  Bi.  Rep.  1190. 

Mr.  Jones  and  Mr.  C.  Lee,  for  the  defendants.  This  is  not  an 
objection  apparent  on  the  face  of  the  writ.  It  is  a  matter  which 
can  only  be  disclosed  by  plea.  The  Act  of  Congress  is  peremp- 
tory.    There  is  no  time  limited  for  pleading  in  abatement. 

The  Court  decided  that  the  plea  in  abatement  was  good. 

Demurrer  overruled. 

Judgment  reversed  in  the  Supreme  Court  of  the  United  States, 
3  Cranch,  496 ;  that  court  being  of  opinion  that  the  appearance 
of  the  defendants  by  attorney  cured  all  irregularity  of  process. 


Governor  of  Virginia,  Use  of  Bedinger,  v.  C.  Turner's  Sureties. 

An  order  payable  out  of  a  particular  fund,  and  not  negotiable,  is  not  payment  of  a 

preceding  debt. 

Debt  on  official  bond  as  town-sergeant ;  breach,  non-payment 
of  fees  put  into  his  hands  to  collect  for  Bedinger  ;  general  repli- 
cation and  issue. 

A  copy  of  a  list  of  fees,  dated  5  May,  1800,  with  Turner's 
acknowledgment,  was  produced.  At  the  bottom  of  the  list  was 
the  following  order : 

"  Sir  :  —  Pay  Mr.  Russel,  out  of  the  sale  of  negroes,  fifty  dol- 
lars, and  return  Grovermau's  note.  Charles  Turner.  26th  De- 
cember, 1801.     Wm.  Turner." 

Mr.  Youngs,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  that  if  they  should  be  of  opinion,  from  the  evidence,  that 
Russel  was  the  authorized  agent  of  Bedinger,  and  that  William 
Turner  was  the  deputy-sergeant  under  Charles  Turner,  and  that 
the  order  had  remained  in  the  hands  of  Russel,  from  its  date  to 
this  day,  then  the  order  was  a  payment,  unless  the  plaintiff  can 
show  that  he  has  used  due  diligence  to  get  the  money  from  Wil- 
liam Turner,  and  failed. 

The  Court  refused  to  give  the  instruction,  because  it  was  not  a 
bill  of  exchange,  and  being  payable  out  of  a  particular  fund, 
was  not  negotiable ;  and  there  is  no  evidence  of  the  terms  or 
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conditions  on  which  it  was  received  by  Russel,  nor  that  it  was 
agreed  to  be  received  by  Russel  on  any  terms ;  and  it  being 
merely  an  order  by  the  principal  on  his  deputy,  is  no  more  than 
an  order  on  himself. 


Bank  op  Alexandria  v.  Thomas  Davis. 
The  Bank  of  Alexandria  is,  by  its  charter,^  entitled  to  judgment  at  the  first  term. 

"Writ  returnable  to  this  term. 

The  Court,  some  days  ago,  appointed  yesterday  for  the  trial  of 
this  cause  under  the  law  incorporating  the  bank. 

Mr.  C.  Lee  hoped  that  judgment  Avould  not  be  rendered  by 
default  until  a  rule  had  been  laid,  or  notice  given  to  defendant. 
The  appearance-day  is  the  day  after  the  rising  of  this  Court. 

The  defendant  being  called,  and  not  appearing,  judgment  by 
default  was  rendered  and  a  writ  of  inquiry  awarded. 


Wise  v.  "Withers. 

A  justice  of  the  peace  in  the  District  of  Columbia,  is  not  an  ofBcer,  judicial  or  execu- 
tive, of  the  government  of  the  United  States,  and  is  liable  to  do  militia  duty. 

Trespass  for  distraining  goods  for  a  militia  fine  ;  special  justi- 
fication under  a  warrant,  &c. ;  replication,  that  the  plaintiff  was  a 
justice  of  the  peace;  demurrer  and  joinder. 

The  Act  of  3d  of  March,  1803,  [2  Slat,  at  Large,  215,]  to  pro- 
vide for  the  organization  of  militia  of  the  District  of  Columbia, 
excepts  from  enrolment  all  those  who  are  exempted  from  mili- 
tary duty  by  the  laws  of  the  United  States;  and  the  Act  of  the 
8th  of  May,  1792,  [1  Stat,  at  Large,  272,]  exempts  from  military 
duty  "  the  officers,  judicial  and  executive,  of  the  government  of 
the  United  Stales." 

The  Court  (Cranch,  J.,  contra^)  decided  that  the  defendant, 
who  was  a  justice  of  the  peace  in  the  District  of  Columbia,  was 
not  an  officer,  judicial  or  executive,  df  the  government  of  the 
United  States. 

This  judgment  was  reversed  by  the  Supreme  Court  (3  Cranch, 
331.) 

1  The  charter  has  since  been  altered  in  that  respect. 
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Ladd  V.  Patten. 

Upon  a  plea  of  tender,  it  is  not  sufficient  to  prove  that  the  defendant  asked  the  plaintiff 
if  he  would  take  the  money,  and  said  he  was  ready  to  pay  it,  and  would  give  his 
check  for  it. 

The  Court  permitted  the  defendant  to  file  the  plea  of  tender 
as  to  the  quantum  valebant ;  general  replication  and  issue. 

The  evidence  of  the  tender  was,  that  the  defendant  asked  the 
plaintiff  if  he  would  take  the  money,  and  said  he  was  ready  to 
pay  it,  and  would  give  a  check  for  it.     The  plaintiff  refused. 

The  Court  instructed  the  jury  that  the  defendant  must  prove 
that  he  produced  and  offered  the  money  to  the  plaintiff. 


E.  J.  Lee  v.  Benjamin  Lacey. 

In  an  action  npon  the  case  against  the  master  of  a  yessel,  for  carrying,  or  attempting 
to  carry  away  the  plaintiff's  slave,  contrary  to  the  Act  of  Virginia  of  25th  of  Janu- 
ary, 1798,  §  6  and  7,  the  defendant  is  not  liable  unless  he  knew  that  the  slave  was 
on  board. 

This  was  an  action  upon  the  case  upon  the  Statute  of  Virginia 
of  25  January,  1798,  <§.  6  and  7,  by  the  owner  of  a  slave,  against 
the  master  of  a  Georgetown  packet-boat,  for  damages  for  carry- 
ing the  plaintiff's  slave  from  Alexandria  to  Georgetown,  whereby 
the  plaintiff  lost  the  service  of  the  slave  from  the  29lh  of  April  to 
the  21st  of  May,  and  was  put  to  great  expense,  &c.  There  were 
two  counts  upon  the  statute,  namely,  one  for  carrying  away,  and 
the  other  for  attempting  to  carry  away  a  negro  belonging  to  the 
plaintiff.     There  were  also  several  counts  at  common  law. 

The  Court  instructed  the  jury,  that  if  the  defendant  had  no 
knowledge  of  the  negro  coming  on  board,  nor  of  his  being  on 
board  his  boat,  nor  of  his  going  out  of  his  boat  in  Georgetown,  the 
defendant  was  not  liable  ;  but  that  if  the  defendant  saw  the  negro 
during  the  passage,  or  knew  of  his  being  on  board  his  boat,  and 
suffered  him  to  land  and  go  at  large  in  Georgetown,  he  was  liable 
in  this  action  for  damages  if  the  plaintiff  can  prove  that  he  sus- 
tained any  thereby. 

Verdict  for  the  plaintiff,  120  dollars. 

Mr.  Jones  and  Mr.  C.  Lee,  for  the  plaintiff. 

Mr.  Sioannf  for  the  defendant. 
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Wellford  &  Co.  V.  Eakin. 

If  the  subscribing  witness  to  a  note  be  not  within  reach  of  the  process  of  the  Court,  it 
is  not  necessary  to  produce  him  or  to  prove  his  handwriting ;  but  the  defendant's 
handwriting  may  be  proved. 

Debt  on  note.  Mr.  Vasse  was  a  subscribing  witness.  The 
plaintiff  gave  evidence  that  Vasse  had  been  summoned  at  the  last 
term  from  Staunton,  in  Virginia,  but  had  heard  he  had  gone  to 
Tennessee.  The  witness  never  resided  within  the  reach  of  the 
process  of  this  Court.  (See  Smith  v.  Carolin,  [ante,  99]  ;  Jones  v. 
Lovell,  [ante,  183]  ;  Waierston  v.  Cook,  (not  reported) ;  Maccub- 
bin  v.  Lovell,  [ante,  184.] 

The  Court  said  that  where  the  subscribing  witness  resides  out 
of  the  reach  of  the  process  of  this  Court,  it  is  not  necessary  to 
produce  him  nor  to  prove  his  handwriting;  but  the  plaintiff  may 
produce  evidence  of  the  writing  of  the  defendant. 


Negro  Loudon  v.  Charles  Scott,  Jr. 

A  slave  brought  into  Alexandria  in  1 802,  by  a  person  removing  from  Maryland,  and 
omitting  to  take  the  oath  within  sixty  days  after  his  removal,  is  entitled  to  freedom 
under  tJie  Act  of  the  17th  of  December,  1792,  although  the  person  bringing  the  slave 
was  not  his  owner. 

This  was  a  suit  for  freedom,  under  the  Virginia  act  of  17th 
December,  1792.  Charles  Scott,  senior,  the  defendant's  father, 
came  to  live  in  Alexandria,  in  March,  1802,  from  Maryland,  and 
brought  with  him  the  plaintiff,  who  has  remained  here  ever  since 
he  first  came,  and  was  hired  out  by  the  defendant's  father,  who 
received  his  wages.  In  June,  1803,  the  defendant,  Charles  Scott, 
Jr.  (the  owner  of  the  plaintiff,)  came  also  to  reside  in  Alexandria, 
from  Maryland  ;  and  on  the  5th  of  July,  1803,  took  the  oath  re- 
quired by  the  statute  to  be  taken  by  the  owner  of  the  slave. 

Mr.  Jones,  for  the  defendant,  contended  that  the  negro  is  not 
free  unless  brought  in  by  authority  of  his  owner.  It  has  been  de- 
cided by  the  case  of  McDaniels's  negroes,  that  where  the  master 
does  no  act  which  subjects  him  to  the  penalty,  the  negro  is  not 
entitled  to  his  freedom. 

The  Court  instructed  the  jury,  that  if  they  should  be  satisfied, 
by  the  evidence,  that  the  plaintiff  was  brought  from  Maryland, 
into  the  county  of  Alexandria,  in  the  year  1802,  by  the  defend- 
ant's father,  who  exercised  acts  of  ownership  over  him,  and  hired 
him  out  as  his  slave,  and  that  the  plaintiff  has  been  kept  in  the 
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said  county,  for  one  whole  year  thereafter,  or  so  long  at  different 
times  as  amount  to  one  year,  before  the  bringing  of  this  action, 
then  the  plaintiff  is  entitled  to  his  freedom,  although  the  jury 
should  be  satisfied  that  he  was  the  property  of  the  defendant,  at 
the  time  he  was  so  brought  in,  and  that  the  defendant  took  the 
oath  on  the  5lh  of  July,  as  stated  in  the-cerlificate. 

Verdict  for  plaintiff.     Reversed  by  the  Supreme  Court  of  U.  S. 
3  Cranch,  324. 


Courtney  v.  Hunter's  Administrator. 

A  defendant,  who  obtained  letters  of  administration  in  Fairfax  county,  before  the  Dis- 
trict of  Columbia  was  separated  from  it,  cannot,  in  a  suit  in  the  district,  after  its 
separation,  sustain  the  pica  of  never  administrator. 

An  implied  promise  is  only  coextensive  with  the  consideration.  An  implied  promise, 
in  consideration  of  assets  alone,  is  a  promise  as  administrator. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  following  questions  :  —  1.  Whether  the  defendant,  who 
obtained  letters  of  administration  in  Fairfax  county,  before  its  sepa- 
ration from  Virginia,  can  maintain  the  plea  of  "  never  adminis- 
trator." 2.  Whether  it  was  necessary,  under  the  Statute  of  Frauds, 
that  the  promise  alleged  in  the  2d  count  should  be  in  writing. 
The  1st  count  was  upon  the  promise  of  the  intestate.  The  2d 
count  was  that  in  consideration  that  the  intestate  was  indebted  to 
the  plaintiff,  and  that  the  defendant  had  assets,  the  defendant 
promised  to  pay,  &c. 

Mr.  E.  J.  Lee,  for  the  defendant.  1.  An  administrator  in  Vir- 
ginia is  not  an  administrator  here,  unless  he  has  letters  of  admi- 
nistration from  the  Orphan's  Court  of  this  county.  Fenwick  v. 
Sears' s  Administrator,  1  Cranch,  259.  The  defendant  might  have 
been  sued  as  executor  de  son  tort.  In  Virginia  he  could  not  be 
sued  as  administrator  until  administration  granted.  Estates  in 
Alexandria  are  to  be  administered  as  in  Maryland,  pari  passu. 
If  he  is  bound  to  pay  as  administrator,  and  yet  cannot  collect  the 
assets,  how  can  he  avoid  a  devastavit?  How  can  he  ever  plead 
plene  administravit  ?  How  can  he  maintain  a  counter  suit  ?  The 
2d  count  charges  the  defendant  personally,  upon  his  own  promise, 
and  the  judgment  will  be  de  bonis  propriis  ;  he  cannot  be  charged 
upon  such  a  promise  to  pay  out  of  his  own  estate,  without  a  note 
in  writing  according  to  the  Statute  of  Frauds.  Rose  v.  Bowler, 
1  H.  Bl.  108  ;  Secar  v.  Atkinson,  1  H.  Bl.  102 ;  Leiois  v.  Lewis, 
1  H.  Bl.  Ill ;  Rann  v.  Hughes,  7  T.  R.  350  (n) ;  Haickes  v. 
Saunders,  Cowp.  289. 

Mr.  Young-Sf  for  the  plaintiff,  was  stopped  by  the  Court  on  the 
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2d  point.  As  to  the  1st  point :  If  an  administrator  in  Virginia 
goes  into  IMaryland,  is  he  not  liable  there  ?  He  cannot  be  sued 
as  executor  de  son  tort,  because  he  had  rightful  possession  of  the 
assets.  If  sued  as  administrator  in  Maryland,  he  may  plead /;/ene 
odministravit  according  to  the  laws  of  Virginia. 

The  Court  gave  judgment  for  the  plaintiff  upon  both  points. 
The  case  of  Rami  v.  Hughes  seems  decisive,  on  the  2d  point, 
that  the  implied  promise  can  only  be  coextensive  with  the  con- 
sideration. If  the  consideration  be  assets  merely,  the  implied 
promise  is  a  promise  as  administrator,  and  the  judgment  is  de 
bonis  testatoris.  If  the  consideration  be  personal  the  implied 
promise  is  personal,  and  the  judgment  de  bonis propriis. 


FiNLEY  V.  McCarthy. 

The  administrator  of  appearance-bail  cannot  be  allowed  to  appear  as  appearance-bail 
and  plead  for  the  principal. 

The  appearance-bail  died  before  the  appearance-day.  Motion 
by  Mr.  Youngs,  for  the  administrator  of  the  appearance-bail  to 
appear  as  appearance-bail,  and  not  as  special  bail,  and  plead  for 
the  principal,  according  to  the  26th  section  of  the  Act  of  12th 
December,  1792. 

Refused  by  the  Court.  There  cannot  be  the  same  judgment 
against  the  administrator  of  the  appearaticc'bail  as  against  the 
principal. 
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Stover  v.  Densley. 


Qiuere,  whether  a  defendant,  dlschnrf^cd  under  the  insolvent  laT\-,  after  arrest  on  a 
capias  ad  respondendum,  and  before  the  return,  can  be  compelled  to  appear. 

Assumpsit.  The  capias  was  returned  "  cepi — discharged  under 
insolvent  law." 

Mr.  Sprigg",  for  the  plaintiff,  objected  to  the  return  without  an 
appearance.  The  Court  thought  he  could  not  compel  an  appear- 
ance ;  but  gave  hira  leave  to  move  it  again. 


Thompson  v.  Carenough. 

If  there  be  no  declaration  the  Court  will  not  require  special  bail,  unless  the  plaintiflF 
appears  at  the  return  of  the  writ. 

Assumpsit.  No  declaration  filed  ;  but  the  plaintiff  had  ordered 
the  writ  in  person  and  had  filed  an  account,  sworn  to.  The  mar- 
shal brought  in  the  defendant.  The  plaintiff,  being  called,  and 
not  appearing,  and  having  employed  no  attorney,  the  Court  did 
not  order  the  defendant  to  give  bail,  nor  to  be  committed  ;  but 
permitted  the  defendant's  appearance  to  be  taken  without  bail. 


Causin  v.  Chubb. 

If  the  plaintiff  has  received  the  debt  and  costs  the  marshal  cannot  detain  the  defend- 
ant upon  a  ca.  sa.  for  tlic  poundage. 

Ca.  sa.  returned  cepi.  The  marshal  brought  in  the  defendant. 
The  plaintiff  admitted  he  had  been  paid  the  full  amount  of  debt 
and  costs.  The  plaintiff  did  not  call  upon  the  marshal  to  bring 
in  the  body  ;  nor,  upon  the  marshal  bringing  him  in  and  offering 
him  to  the  plaintiff,  did  he  pray  him  in  commitment. 
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The  Court  decided  that  ihe  marshal  had  no  right  to  hold  the 
defendant  upon  the  ca.  sa.  for  the  poundage,  it  being  no  part  of 
the  judgment.  See  Act  of  Maryland,  1779,  c.  25,  <§.  4,  5,  and 
1790,  c.  59,  <§.  2. 


United  States  v.  Mickle. 

The  gratuitous  distribution  of  ardent  spirits  at  a  public  gaming-table  docs  not  consti- 
tute the  keeper  of  the  table  a  retailer  of  spirituous  liquors,  within  the  meaning  of 
the  Act  of  Assembly  of  Maryland. 

Indictment.  1st  count,  at  common  law,  for  a  nuisance,  in 
keeping  a  public  gaming-house.  2d.  Under  the  Act  of  Assembly 
of  Maryland,  for  keeping  a  faro-table,  the  defendant  being  a  re- 
tailer of  spirituous  liquors. 

The  Court  said  they  had  decided,  in  Ismenard's  case,  on  the 
same  indictment,  that  the  distribution  of  spirituous  liquors  at  the 
gaming-table,  without  receiving  payment  specifically  therefor,  was 
not  a  retailing  of  spirituous  liquors  within  the  meaning  of  the  act. 

Mr.  Jones,  for  United  Slates,  gave  up  the  2d  count. 

Verdict  guilty  on  the  1st  count. 


United  States  v.  Samuel  Baker. 

The  officer  cannot  justify  under  &  fieri  facias,  without  producing  it. 

An  agent  of  the  plaintiff"  has  a  right  to  enter  the  house  of  the  defendant  with  the  offi- 
cer, to  show  him  the  defendant's  goods  to  be  taken  on  the  fi^ri  facias ;  and  the  au- 
thority of  the  agent  need  not  be  in  writing,  but  may  be  proved  by  the  testimony  of 
the  agent  himself. 

This  was  an  indictment  against  Baker  for  an  assault  and  battery 
upon  W.  Howard,  who  entered  Baker's  house  with  the  officer 
who  had  an  execution  against  the  goods  of  Baker,  at  the  suit  of 
Barry.  Howard  accompanied  the  officer  at  the  request  of  the 
plaintiff,  and  as  his  agent  to  show  the  goods  to  the  officer. 

The  Court  decided  that  Howard  was  a  competent  witness  to 
prove  his  own  authority  as  agent  of  the  plaintiff;  that  it  was  not 
necessary  that  the  authority  should  have  been  given  in  writing, 
and  that  he  had  a  right  to  enter  the  house  with  the  officer,  and  to 
remain  in  the  house  long  enough  to  show  the  property,  and  for 
the  officer  to  take  an  inventory.    Verdict  guilty ;  fined  ten  dollars. 
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United  States  v.  Frank  Tolson. 

The  owner  of  stolen  goods  is  a  competent  witness,  after  releasing  to  the  United  States 
his  share  of  any  fine  which  the  Court  may  imi)ose  upon  the  prisoner. 

If  goods  be  stolen  in  Maryland,  and  brought  by  the  thief  into  this  district,  he  may  be 
convicted  and  punished  here. 

The  prisoner  was  indicted,  under  the  Act  of  Congress  of  1790, 
[1  Slat,  at  Large,  112,]  for  the  punishment  of  certain  crimes,  for 
steahng  a  watch  in  the  county  of  Washington.  The  evidence  was 
that  he  stole  the  watch  in  Maryland,  and  brought  it  into  this 
county. 

Mr.  Caldwell,  for  the  prisoner,  contended,  that  as  the  offence 
was  committed  under  another  sovereignty,  the  English  cases 
respecting  goods  stolen  in  one  county  and  carried  into  another 
county,  did  not  apply  ;  for  both  counties  in  England  are  under 
the  same  jurisdiction,  and  governed  by  the  same  laws.  But  here 
the  jurisdiction  and  laws  are  entirely  distinct.  The  offence  must 
be  complete,  within  our  jurisdiction,  or  it  is  no  offence.  But  the 
offence  was  complete  in  Maryland,  and  if  he  should  be  convicted 
and  punished  here,  it  would  be  no  bar  to  a  conviction  there. 

The  Court,  however,  overruled  the  objection,  (Kilty,  C.  J., 
absent,)  and  the  prisoner  was  convicted  and  punished  by  fine  and 
whipping.  Upon  the  trial,  the  owner  of  the  watch  having  re- 
leased to  the  United  States  his  share  of  any  fine  which  the  Court 
might  impose,  was  examined  as  a  witness  in  chief.  See  1  Hawk, 
c.  33,  «§.  9  ;  2  Hawk.  221 ;  7  Co.  2  (a.)  ;  2  Hale,  P.  C.  163 ;  2 
Hawk.  220  ;  Doug.  796  ;  2  Hawk.  247,  <§.  47  ;  1  Hawk.  136 ; 
and  the  case  of  2Vie  Commonweal Ih  v.  CulUns,  1  Mass.  Rep. 
116.  See  U.  S.  v.  ClanciJ,  [ante,  13] ;  U.  S.  v.  Hare,  [ante,  82]  ; 
U.  S.  V.  McCan  and  Dulany,  [ante,  207]  ;  U.  S.  v.  Brown, 
[ante,  210.] 


Thornton  &  White,  Commissioners  of  the  City  of  Washington, 
V.  William  O'Neale. 

Under  the  Act  of  Maryland  of  1 79.3,  c.  58,  §  2,  the  commissioners  of  the  city  of 
"Washington  had  a  right  to  resell  the  public  lots  as  often  as  ii  purchaser  should  fail 
to  pay  for  them,  and  charge  each  preceding  purchaser  with  the  loss  upon  tlie  resale. 

Assumpsit,  against  the  maker  of  a  promissory  note,  indorsed  by 
Bazil  Wood,  as  surety,  and  given  to  the  plaintiffs  to  secure  the 
purchase-money  of  lots  No.  1  and  2,  in  the  square  No.  107,  in 
the  city  of  Washington,  dated  August  6,  1800.  The  lots  had 
been  purchased  of  the  commissioners  by  Morris  &  Greenleaf  on 
the  24th  of  December,  1793,  among  many  others,  amounting  in 
23* 


270  WASHINGTON. 


Thornton  &  White  v.  O'Neale. 


the  whole  to  6000  lots ;  but  having  failed  to  pay  the  whole  of  the 
purchase-money,  these  two  lots  were  sold  again  by  the  comnnis- 
sioners,  under  the  Act  of  Assembly  of  Maryland,  1793,  c.  58,  §  2, 
for  the  default  of  Morris  &  Greenleaf.     The  defendant  became 
the  purchaser  at  the  price  of  216  dollars,  and  gave  his  note  there- 
for on  the  6th  of  August,  1800  ;  the  amount  then  due  from  Morris 
&  Greenleaf  for  those  two  lots  being  71  dollars  and  twenty-four 
cents.     The  Act  of  Maryland,  1793,  c.  58,  §  2,  under  which  this 
sale  was  made,  is  in  these  words  :  "  That  on  sales  of  lots,  in  the 
said  city,  by  the  said  commissioners,  or  any  two  of  them,  under 
terms  or  conditions  of  payment  being  made  therefor  at  any  day 
or  days  after  such  contract  entered  into,  if  any  sum  of  the  pur- 
chase-money or  interest  shall  not  be  paid  for  the  space  of  thirty 
days  after  the  same  ought  to  be  paid,  the  commissioners,  or  any 
two  of  them,  may  sell  the  same  lots  at  public  vendue,  in  the  city 
of  Washington,  at  any  time  after  sixty  days'  notice  of  such  sale, 
in  some  of  the  public  newspapers  of  Georgetown  and  Baltimore 
town,  and  retain  in  their  hands  sufficient  of  the  money  produced 
by  such  new  sale  to  satisfy  all  principal  and  interest  due  on  the 
first  contract,  together  with  the  expenses  of  advertisement  and 
sale ;  and  the  original  purchaser,  or  his  assigns,  shall  be  entitled 
to  receive  from  the  said  commissioners,  at  their  treasury,  on  de- 
mand, the  balance  of  the  money  which  may  have  been  actually 
received  by  them,  or  under  their  order,  on  the  said  second  sale  ; 
and  all  lots  so  sold  shall  be  freed  and  acquitted  of  all  claim,  legal 
and  equitable,  of  the  first  purchaser,  his  heirs  and  assigns."    These 
powers  and  duties  of  the  commissioners  of  the  city  of  Washing- 
ton were  afterwards  by  an  Act  of  Congress  transferred   to  a 
superintendent,  and  the  Act  of  Congress  of  1st  May,  1802,  c.  41, 
<§,  6,  [2  Stat,  at  Large,  176,]  directs  the  superintendent  to  sell  all 
the  lots  which  were  sold  before  the  6th  of  May,  1796,  "  and  which 
the  commissioners  are  authorized  to  resell  in  consequence  of  a 
failure  on  the  part  of  the  purchasers  to  comply  with  their  con- 
tracls."     The  defendant  had  failed  to  comply  with  his  contract 
for  the  purchase  of  these  two  lots,  and  the  superintendent  sold 
them  to  Andrew  Ross  on  the  2d  of  September,  1802,  for  eighty 
dollars,  and  at  the  request  of  Ross  conveyed  them  to  James  Moore 
on  the  17th  of  September,  1802,  having  received  the  purchase- 
money,  namely,  80  dollars,  which  the  superintendent  passed  to 
the  credit  of  Morris  &  Greenleaf,  on  account  of  their  purchase  of 
the  six  thousand  lots,  and  then  brought  this  suit  in  the  name  of 
the  former  commissioners,  to  whom  the  note  was  payable,  intend- 
ing to  recover  from  the  defendant   the  difference   between  the 
amount  which  he  agreed  to  pay  for  the  lots,  and  the  price  for 
which  they  were  sold  to  Ross.    The  deed  from  the  superintendent 
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to  Moore  stated  the  default  to  be  in  Morris  &  Greenleaf,  in  not 
paying  for  the  six  thousand  lots,  and  says  nothing  of  the  sale  to 
the  defendant,  O'Neale. 

Upon  this  state  of  facts,  Mr.  Morsell,  Mr.  Jones,  and  3Ir.  P. 
B.  Key^  for  the  defendant,  prayed  the  Court  to  instruct  the  jury, 
that  the  plaintiffs  could  not  recover  upon  this  note.  1.  That  the 
commissioners  had  an  election  to  take  their  remedy  in  personam, 
or  in  rem,  but  could  not  pursue  both  ;  and  that  by  the  sale  of  the 
lots  they  made  their  election,  and  abandoned  their  remedy  against 
the  person.  2.  That  the  superintendent  had  no  right  to  sell  to 
Ross  ;  but  having  done  so,  and  conveyed  away  the  title,  they  had 
abandoned  the  contract  with  O'Neale,  and  had  treated  it  as  a 
nullity.  3.  That  the  sale  to  O'Neale  was  conditional,  with  power 
in  the  commissioners  to  resell  and  vacate  the  contract.  4.  That 
the  contract  was  void  by  the  Statute  of  Frauds,  because  there 
was  no  note,  nor  memorandum  of  the  agreement  in  writing,  and 
therefore  there  was  no  consideration  for  the  note. 

1.  The  commissioners  had  an  election  of  remedies.  When  a  man 
has  an  election  he  cannot  pursue  both.  If  a  mortgagee  brings  eject- 
ment and  recovers  possession  of  the  land,  he  cannot  afterward  sue 
for  the  debt.  So,  if  a  landlord  distrain  for  rent,  he  cannot  have  an 
action  of  debt.  So,  if  a  person,  having  a  rent  charge,  distrain,  he 
cannot  have  a  writ  of  annuity.  So,  if  a  man  brings  his  action  at 
common  law,  he  waives  his  remedy  by  statute.  2  Inst.  200. 
2d.  The  superintendent  had  no  right  to  sell  to  Ross.  A  special 
authority,  in  derogation  of  the  common  law,  must  be  construed 
strictly.  The  superintendent  had  only  authority,  by  the  Act  of 
1  May,  1802,  to  sell  lots  which  were  sold  before  the  6th  of  May, 
1796,  "  and  which  the  commissioners  were  authorized  by  law  to 
resell  in  consequence  of  a  failure  on  the  part  of  the  purchasers 
to  comply  with  their  contracts."  The  only  authority  which  the 
commissioners  had  to  resell  lots  for  the  default  of  the  first  pur- 
chaser, was  under  the  Act  of  Maryland,  1793,  c.  58,  §  2.  That 
act  only  authorizes  one  resale  of  the  same  lot,  and  the  proceeds 
of  such  "  new  sale"  are  to  satisfy  the  principal  and  interest  due 
on  the  "  first  contract,"  and  the  "  original  purchaser  "  is  to  receive 
the  surplus,  if  there  should  be  any,  on  the  "  second  sale,"  and  the 
lots  resold  are  to  be  free  of  all  claim,  legal  or  equitable,  of  the 
"  first  purchaser."  The  legislature  intended  that  the  second  sale 
should  be  for  cash.  The  act  does  not  authorize  them  to  sell  on 
credit,  but  if  it  does,  the  whole  proceeds  of  the  third  sale  are  to 
go  to  the  credit  of  the  first  purchaser,  so  that  the  intermediate 
purchaser  is  to  derive  no  benefit  from  the  enhanced  price.  With 
what  justice,  then,  can  he  be  made  responsible  for  the  loss  on  the 
third  sale  ?     The  commissioners  cannot  withdraw  the  consider- 
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ation  and  yet  hold  the  defendant  to  the  contract.  They  cannot 
vacate  the  contract  as  to  then:iselves,  and  yet  hold  the  defendant 
bound.  3d.  The  commissioners  themselves  have  considered  and 
treated  it  as  a  conditional  sale,  and  as  having  a  right  to  vacate  it 
if  the  purchase-money  should  not  be  punctually  paid  ;  and  they 
cannot  now  deny  it.  4lh.  It  is  void  by  the  Statute  of  Frauds. 
The  memorandum  by  the  clerk  of  the  commissioners,  who  acted 
as  auctioneer,  is  not  such  a  note  in  writing  as  the  statute  requires. 
It  must  be  such  a  writing  as  will  bind  the  party.  It  must  be  de- 
livered. If  it  was  not  such  a  writing  as  the  plaintiffs  were  bound 
to  perform,  it  cannot  bind  the  defendant.  1  Bac.  Ab.  115,  tit. 
Annuity,  C,  Stat,  of  Frauds;  WhUchurch  v.  Bevis,2  Bro.  Ch. 
Ca.  559 ;  Haivk'ms  v.  Holmes,  1  P.  Wms.  770,  771  ;  7  Bac.  Ab. 
(Gwillim,)  tit.  Agreement;  Cook  v.  Toombs,  Anstr.  420.  Giving 
the  note  for  the  purchase-money  was  not  such  a  part  performance 
as  will  take  the  case  out  of  the  Statute  of  Frauds.  1  Bac.  Ab. 
121,  tit.  Agreement,  C. 

Mr.  Mason,  contra.  1.  The  Statute  of  Frauds  does  not  affect 
the  consideration  of  the  note.  The  receiving  of  the  notes  was  in 
part  execution  of  the  contract.  The  advertisement  of  the  terms 
of  sale  was  signed  by  the  commissioners.  The  lots  were  sold  at 
auction,  and  the  price  of  the  lots,  and  the  name  of  O'Neale  as  the 
purchaser,  were  entered  in  the  sales-book  by  the  clerk  of  the 
commissioners.  2.  The  commissioners  were  public  agents  with 
delegated  powers.  Their  acts,  within  those  powers,  were  valid. 
But  if  they  exceeded  their  powers,  their  acts  are  void,  and  the 
public  are  not  bound  by  them.  The  public  are  not  estopped  by 
their  admissions  or  concessions  or  constructions.  Their  disposi- 
tion of  the  proceeds  of  the  sale  cannot  affect  their  right  to  sell. 
Their  power  extended  to  all  sales  on  credit,  past,  present,  or 
future.  They  had  an  unquestionable  right  to  sell  the  lots  to 
O'Neale.  The  contract  with  him  was  valid.  There  was  a  good 
consideration  for  the  note  when  it  was  given.  The  equity  of 
Morris  &  Greenleaf  was  gone  by  the  sale,  even  before  the  money 
•was  paid.  The  commissioners  were  not  bound  to  sell  for  cash  ; 
nor  to  give  credit  to  Morris  &  Greenleaf  for  the  amount  of  the 
sales  until  actually  received  by  them.  Morris  &  Greenleaf  lost 
their  equitable  title  to  the  lots,  but  in  lieu  thereof,  were  entitled  to 
the  surplus  arising  upon  the  second  sale.  The  commissioners 
held  it  as  their  trustees,  and  could  not  release  O'Neale  from  his 
bargain,  but  were  bound  to  enforce  it  for  the  benefit  of  Morris  & 
Greenleaf. 

The  Act  of  Maryland,  1793,  c.  58,  §  2,  did  not  give  any  new 
security.  It  only  hastened  the  remedy,  by  substituting  a  resale 
for  the  ordinary  decree  in  chancery  for  the  sale  of  the  land,  when 
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the  purchaser  has  failed  to  pay  the  purchase-money ;  and  under 
such  a  decree,  the  trustee  would  have  no  power  to  rescind  his  sale, 
but  would  be  bound  to  enforce  it  for  the  benefit  of  the  first  vendee. 
It  is  true  that  if  a  mortgagee  forecloses  the  mortgage,  and 
obtains  possession,  it  is  satisfaction,  but  not  if  the  decree  be  for  the 
sale ;  for  in  that  case  the  mortgagor  remains  liable  for  the  deficit, 
and  is  entitled  to  the  surplus.  The  act  does  not  limit  the  com- 
missioners to  one  of  two  remedies.  They  may  pursue  both  until 
they  obtain  satisfaction.  It  did  not  mean  to  deprive  them  of  any 
benefit  which  they  had  before.  If  the  commissioners  had  no 
authority  to  sell  the  lots  to  Ross,  the  sale  to  him  was  void,  and 
O'Neale  may  still  compel  the  commissioners  to  convey  them  to 
him.  Morris  &  Greenleaf  had  a  right  to  the  surplus  arising  on 
the  sale  to  O'Neale,  and  O'Neale  would  have  a  right  to  the  sur- 
plus beyond  the  amount  due  from  him,  if  any  had  arisen  upon  the 
sale  to  Ross.  Being  entitled  to  the  surplus,  if  any,  he  must  sub- 
mit to  the  loss. 

The  Court  refused  to  give  the  instruction  prayed  by  the  defend- 
ant's counsel. 

Cranch,  J.,  contra.  O'Neale  would  not  have  been  entitled  to 
the  surplus,  if  there  had  been  any,  on  the  sale  to  Ross,  and  there- 
fore ought  not  to  be  liable  for  the  deficit.  That  is,  as  he  would  not 
have  been  entitled  to  the  difl'erence  between  what  he  agreed  to 
pay  to  the  commissioners  for  the  lots,  and  what  they  would  have 
received  from  Ross,  if  they  had  sold  to  Ross  for  a  greater  sum 
than  O'Neale  had  agreed  to  give ;  the  plaintiffs  have  no  right 
to  charge  the  defendant  with  the  difference  in  the  present  case. 
The  counsel  for  the  plaintiffs  has  contended  that  O'Neale  would 
have  been  entitled  to  the  surplus,  if  any,  and  therefore  he  is  liable 
for  the  deficit.  If  O'Neale  would  have  been  so  entitled,  the  case 
would  stand  thus : 

Suppose  the  1st  sale  to  Morris  &  Greenleaf  was  for      $100 
the  sale  to  O'Neale  for  50 

the  sale  to  Ross  for  150 

which  last  sum  the  plaintiffs  have  received ;  what  then  would  be 
the  rights  of  the  parties  ? 

O'Neale  would  be  entitled  to  receive  $100 

And  the  Act  of   1793  says  the  commissioners  shall 
retain  the  amount  due  from  the  first  purchaser,  Mor- 
ris &  Greenleaf,  IQO 
which  make                                                                   ^200 

But  the  whole  sum  is  only  ^150,  which  shows  it  to  be  impossi- 
ble that  such  should  be  the  rights  of  the  parties.  Then  the  right 
of  O'Neale  or  of  the  commissioners  must  be  withdrawn.  But  the 
right  of  the  commissioners  to  retain  $100  due  from  Morris  & 
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Greenleaf,  is  supported  by  the  express  words  of  the  Act  of  1793. 
The  right  of  O'Neale  is  only  supported  by  implication  and  arialogy. 
The  impossibility  that  both  rights  can  exist  at  the  same  time, 
totally  destroys  that  implication.  The  right  of  O'Neale  to  the  sur- 
plus, therefore,  cannot  exist ;  it  must  yield  to  the  superior  right  of 
the  commissioners.  The  ground,  therefore,  on  which  the  plain- 
tiffs' counsel  relies,  is  gone. 

The  question  then,  is,  whether  the  plaintiffs  can  recover  on  the 
notes,  if  O'Neale  would  not  have  been  entitled  to  the  surplus,  if 
there  had  been  any,  on  the  sale  to  Ross  ?  The  notes  were  given 
for  the  purchase  of  lots,  which  lots  the  plaintiffs  have  sold  to  oth- 
ers since  the  notes  became  payable.  It  is  true  the  notes  were 
originally  given  on  a  valuable  consideration,  viz.,  the  plaintiffs' 
promise  to  convey  the  lots  on  payment  of  the  money.  After  the 
default  of  the  defendant  in  not  paying  the  notes,  the  plaintiffs 
were  no  longer  bound  to  convey  the  lots  ;  they  had  then  a  right 
to  disaffirm  the  agreement,  and  the  defendant,  on  tendering  the 
money  after  the  day  of  payment,  could  not  recover  damages  at 
law  against  the  plaintiffs  for  not  conveying  the  lots.  The  plain- 
tiffs had  a  right  to  release  the  defendant  from  the  contract.  Have 
they  done  so  ?  If  they  have  not  at  law,  they  clearly  have  in 
equity.  If  O'Neale  is  not  entitled  to  the  benefit  of  the  sale  to  Ross, 
and  the  plaintiffs  are  entitled  to  recover  upon  the  notes,  they  are 
entitled  to  recover  the  whole  sum.  But  if  they  should  recover 
judgment  at  law,  the  defendant  would  enjoin  the  judgment  in 
equity ;  and  upon  showing  that  the  plaintiffs  at  law  had  sold  the 
property  to  another  and  received  its  value,  equity  would  decree 
that  the  money  arising  from  the  sale,  should  go  in  discharge  of 
the  notes. 

The  sale  by  the  plaintiffs  to  Ross,  was  either  in  affirmance  or  in 
disaffirmance  of  their  sale  to  the  defendant.  If  it  was  in  affirm- 
ance, then  the  sale  to  Ross  was  at  the  risk  and  for  the  benefit  o£ 
the  defendant.  And  if  the  sale  in  this  case  was  at  the  risk  of  the 
defendant,  it  would  have  been  for  his  benefit,  if  the  sale  had  pro- 
duced more  than  his  notes.  The  principle  must  be  the  same  in 
both  cases.  There  can  be  no  middle  principle  which  can  make 
him  liable  for  the  loss,  and  not  give  him  the  chance  of  gain.  If 
there  had  been  a  surplus  on  the  sale  to  Ross,  there  is  no  principle 
by  which  the  defendant  could  be  credited  for  no  more  than  the 
amount  of  his  notes.  But  I  have  shown  that  the  defendant  could 
not  by  law  receive  the  benefit  of  the  sale  to  Ross.  Hence  the 
sale  to  Ross  cannot  be  considered  as  in  aflBrmance  of  the  contract 
with  the  defendant.  It  must,  therefore,  be  in  disaffirmance  of  that 
contract.  But  the  plaintiffs  must  be  consistent  throughout.  They 
cannot  disaffirm  for  the  purpose  of  selling  the  lots  to  Ross,  and  at 
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the  same  time  affirm  it  by  holding  the  defendant  liable  on  his 
notes. 

The  resale,  authorized  by  the  Act  of  1793,  is  in  affirmance 
of  the  contract  of  sale  to  the  first  purchaser.  The  lots  are 
resold,  not  as  the  property  of  the  commissioners,  but  of  the  first 
purchaser.  So  on  a  bill  in  chancery  by  a  vendor  of  land,  pray- 
ing for  a  sale  of  the  land  to  satisfy  the  purchase-money  due 
from  the  vendee  to  the  vendor,  such  a  decree  and  such  a  sale 
are  made  in  affirmance  of  the  first  contract ;  and  the  land  is  sold 
under  the  decree,  not  as  the  land  of  the  vendor,  (the  complainant 
in  equity,)  but  of  the  vendee.  Such  decrees  are  grounded  on  the 
idea  that  the  vendor  has  a  specific  lien  only  on  the  land,  like  a  mort- 
gage, and  that  the  vendee  is  entitled  to  the  benefit  of  the  increased 
value  of  the  thing  sold,  if  its  value  has  increased,  and  liable  for 
its  depreciation,  if  its  value  has  been  diminished.  It  is  founded 
on  the  principle,  that  by  the  contract,  the  right  to  the  land  is  trans- 
ferred to  the  vendee,  and  the  right  to  the  purchase-money  to  the 
vendor.  Hence  it  was  just  and  equitable,  that,  on  the  resale  by 
the  commissioners,  (which  by  the  Act  of  1793  is  substituted  for  a 
resale  under  a  decree  in  chancery,)  the  surplus,  after  retaining  the 
amount  of  the  first  purchase-money,  should  be  paid  over  to  the 
first  purchaser. 

It  is  important  to  bear  in  mind,  that  when  the  commissioners 
resell  a  lot  under  that  Act  of  Assembly,  they  do  not  sell  it  as  their 
own  property,  but  as  the  property  of  the  first  purchaser.  They 
act  as  his  agents  or  trustees,  and  not  in  their  own  right.  But  the 
Act  of  Assembly  was  made  for  the  sole  benefit  of  the  commis- 
sioners, as  agents  of  the  public,  and  to  enable  them  to  collect  the 
public  money.  It  was  not  intended  to  apply  to  sales  made  by 
individuals;  it  meant  to  embrace  those  sales  only  which  the  com- 
missioners should  make  as  agents  for  the  public,  and  not  those 
•which  they  might  make  as  the  agents  or  trustees  of  an  individual. 
The  Act  of  Assembly  operates  merely  as  a  statutory  decree  for 
the  resale  of  all  lots  sold  by  them  as  agents  for  the  public,  upon 
default  being  made  by  the  first  purchaser,  and  it  is  only  for  his 
default,  and  to  satisfy  his  debt  to  the  public.  The  commissioners, 
for  this  purpose,  stand  in  the  place  of  a  trustee  appointed  to  sell 
under  a  decree  in  chancery.  The  Act  of  Assembly  does  not  say 
•whether  the  resale  shall  be  for  cash,  or  on  credit ;  nor  does  it 
expressly  leave  that  matter  to  the  discretion  of  the  commissioners. 
But  as  the  object  of  the  act  is  to  raise  money  from  the  resale  of 
the  lots,  and  as  the  act  does  not  authorize  a  resale,  but  for  the 
default,  and  as  the  property  of  the  first  purchaser,  it  is  a  fair  infer- 
ence, that  they  were  obliged  to  sell  for  cash  ;  or,  that  if  they 
resold  on  credit,  the  resale  was  to  be  considered  void,  unless  the 
money  was  duly  paid,  according  to  the  terms  of  such  resale. 
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The  act  authorized  them  to  sell  only  the  properly  of  the  first 
purchaser.  Upon  the  fault  of  the  second  purchaser,  the  commis- 
sioners could  not  sell  to  a  third  purchaser  without  considering  the 
second  sale  as  void  ;  because,  as  they  were  only  authorized  to  sell 
the  right  of  the  first  purchaser,  and  as  they  had  once  sold  that,  there 
was  nothing  left  for  them  to  sell  while  the  second  sale  remained 
valid.  Again,  the  parties  to  the  second  sale  had  certainly  a  right 
by  mutual  assent  to  dissolve  the  contract.  The  commissioners 
have  given  the  most  unequivocal  evidence  of  such  assent  on  their 
part,  because  they  have  done  that  act  which  they  could  not  law- 
fully do  while  that  contract  remained  in  force.  They  have  sold 
and  conveyed  to  another  the  very  subject-matter  of  the  contract. 
No  written  instrument,  no  solemn  specialty,  could  more  clearly 
demonstrate  its  dissolution.  The  assent  of  the  defendant  to  the 
same  dissolution  was  evidenced  (prior  to  that  of  the  commission- 
ers) by  his  refusal  to  pay  the  notes.  By  that  act  he  waived  the 
contract,  and  at  law  could  never  insist  upon  its  performance.  His 
assent  is  further  testified  by  the  present  defence  which  he  now 
sets  up. 

The  commissioners,  having  no  right  to  sell  for  the  default  of 
O'Neale,  and  having  no  right  to  sell  the  lots  as  the  property  of 
O'Neale,  but  having  sold  for  the  default  of  Morris  &  Greenleaf, 
and  as  their  property,  (for  whose  default  and  as  whose  property 
only  they  were  authorized  by  the  act  to  sell)  have  completely  dis- 
affirmed the  contract  with  O'Neale ;  and,  having  done  so,  they 
must  act  consistently  throughout :  the  disaffirmance  goes  back  to 
the  inception  of  the  contract,  and  prevents  them  from  saying  there 
was  any  consideration  for  the  notes  at  the  time  they  were  given. 

Verdict  and  judgment  for  the  plaintiffs.  (Reversed  by  the  Su- 
preme Court  of  the  U.  S.     6  Cranch,  301.) 


Ex  parte  John  Atkins  Burford. 

An  authority  which  may  he  exercised  by  an  individual  magistrate  may  be  exercised 

by  many  jointly. 
A  warrant  of  commitment  must  state  probable  cause,  supported  by  oath  or  affirmation. 

Habeas  corpus,  ad  subjiciendum.  The  return  states  a  warrant, 
from  a  large  number  of  justices,  to  bring  before  them  the  prisoner, 
to  find  sureties  for  his  good  behavior.  The  form  is  the  same  as 
that  in  4  Burn's  Justice,  256  ;  and  an  order  that  he  find  surety 
in  the  sum  of  ^4000,  and  a  mitlimus  for  want  of  surety,  in  the 
following  form : 
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*^  Alexandria  County,  ss.  —  The  undersigned,  justices  of  the 
United  States,  assigned  to  keep  the  peace,  Avithin  the  said  county, 
to  the  marshal  of  the  district,  and  all  and  singular  the  constables, 
and  other  officers  of  the  said  county,  greeting  :  —  Forasmuch  as 
we  are  given  to  understand,  from  the  information,  testimony,  and 
complaint  of  many  credible  persons,  that  John  A.  Burford,  of  the 
said  county,  shopkeeper,  is  not  of  good  name  and  fame,  nor  of 
honest  conversation,  but  an  evil-doer  and  disturber  of  the  peace 
of  the  United  States,  so  that  murder,  homicide,  strifes,  discord, 
and  other  grievances  and  damages,  amongst  the  citizens  of  the 
United  States,  concerning  their  bodies  and  property,  are  likely  to 
arise  thereby  —  Therefore,  on  the  behalf  of  the  United  States,  we 
command  you,  and  every  of  you,  that  you  omit  not,  by  reason  of 
any  liberty  within  the  county  aforesaid,  but  that  you  attach,  or 
one  of  you  do  attach,  the  body  of  the  said  John  A.  Burford,  so 
that  you  have  him  before  us,  or  other  justices  of  the  said  county, 
as  soon  as  he  can  be  taken,  to  find  and  offer  sufficient  surety  and 
mainprise  for  his  good  behavior  towards  the  said  United  States, 
and  the  citizens  thereof,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  And  this  you  shall  in  nowise 
omit,  on  the  peril  that  shall  ensue  thereon,  and  have  you  before 
us  this  precept.  Given  under  our  hands  and  seals,  in  the  county 
aforesaid,  this  21st  day  of  December,  1805." 

Mr.  Hiort,  for  the  prisoner.  The  mittimus  ought  to  show  a 
legal  ground  of  commitment,  supported  by  oath  of  persons  named  ; 
and  state  how  long  the  sureties  are  to  be  held  bound  for  his  good 
behavior,  otherwise  it  amounts  to  imprisonment  for  life.  It  is  a 
general  Avarrant.  It  does  not  specify  a  crime.  Boscowen  on  Pe- 
nal Statutes,  9  ;  Rex  v.  Little,  1  Burr.  613,  2231  ;  1  Salk.  181. 
As  no  sufficient  cause  was  expressed,  the  jailer  was  not  bound  to 
receive  him,  and  cannot  lawfully  detain  him.  1  Bl.  137  ;  2  Inst. 
52,  53  ;  4  Bl.  255.  The  justices  could  not  bind  over  to  the  good 
behavior  on  their  own  knowledge.  They  could  not  do  it  without 
an  oath.  General  information  is  not  sufficient.  1  Hawk.  c.  61, 
§  4,  note.  By  the  6th  amendment  of  the  Constitution  of  the 
United  States  "  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation ;  "  and  by  the  lOlh  amendment, 
excessive  bail  shall  not  be  required.  In  the  present  case  the  bail 
was  excessive.  He  was  charged  Avith  no  offence,  nor  even  with 
being  of  ill-fame,  and  yet  these  justices  have  required  bail  in  the 
sum  of  four  thousand  dollars.  The  justices  had  no  authority  to 
act  jointly.  By  the  Act  of  Congress  of  27th  February,  1801,  [2 
Stat,  at  Large,  103,]  they  have  only  the  powers  of  individual  ma- 
gistrates. They  have  no  power  as  a  court.  They  can  only  exer- 
cise, each  for  himself,  the  powers  given  by  law  to  single  or  indi- 
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vidnal  magistrates.  Whose  act  is  this  ?  They  cannot  act  jointly. 
Then  it  amounts  to  several  warrants.  As  a  joint  act  it  is  extra- 
judicial; they  have  no  joint  authority.  The  mittimus  says  he  was 
brought  before  a  meeting  of  many  of  the  justices  of  the  peace, 
yet  only  one  could  act,  and  the  warrant  does  not  say  which. 

Mr.  Jones,  contra.  The  justices  were  not  bound  to  state  the 
evidence  which  satisfied  them  that  he  was  a  person  of  evil  fame. 
It  is  no  objection  that  the  time  for  which  he  was  to  be  bound,  is 
not  stated.  The  acts  of  the  magistrates  must  be  presumed  to  be 
right  until  the  contrary  appears. 

Mr.Youngs  and  Mr.  Sivann,  in  reply.  The  oath  which  justifies 
the  warrant  to  arrest  and  bring  the  party  before  the  magistrate, 
will  not  justify  the  jailer  to  hold  him  under  the  warrant  of  com- 
mitment, if  the  commitment  does  not  state  a  charge  or  conviction 
upon  oath.  But  the  warrant  to  arrest  was  itself  illegal.  It  did 
not  slate  the  name  of  the  person  on  whose  oath  it  was  grounded, 
so  that  the  prisoner  could  bring  evidence  to  discredit  the  witness  ; 
or  to  convict  him  of  perjury  ;  or  to  have  his  action  for  a  malicious 
prosecution.  The  constitution  says  that  the  party  shall  have  a 
right  to  be  confronted  with  the  witnesses  against  him.  The  com- 
mitment does  not  state  that  any  witnesses  were  examined  before 
them  at  the  time  he  was  brought  before  the  justices. 

The  Court  refused  to  discharge  the  prisoner,  but  required 
surety,  in  one  thousand  dollars,  for  his  good  behavior  for  one  year. 

Cranch,  J.,  contra.  The  commitment  is  illegal,  and  is  not  aided 
by  the  warrant  for  arrest.  That  warrant  is  not  referred  to  in  the 
commitment ;  but  if  it  can  be  brought  in  aid  of  the  commitment, 
yet  it  ought  to  have  stated  the  names  of  the  persons  on  whose 
testimony  it  was  granted,  and  the  nature  of  the  testimony,  that 
this  court  may  know  what  kind  of  ill-fame  it  was,  and  whether 
the  justices  have  exercised  their  discretion  properly.  The  ques- 
tion is,  what  authority  can  the  jailer  show  for  detaining  him? 
The  commitment  is  his  only  authority  ;  and  that  is,  in  my  opinion, 
insufficient. 

Judgment  reversed  in  the  Supreme  Court,  and  prisoner  dis- 
charged.    (3  Cranch,  448.) 


United  States  v.  Evan  Morgan. 

A  stockholder  in  the  bank  is  a  competent  witness  for  the  prosecution,  in  an  indictment 
for  receiving  a  stolen  bank-note,  the  property  of  the  bank,  the  witness  having 
released  to  the  United  States  all  his  interest  in  the  fine. 

Bank-notes  are  not  goods  and  chattels. 

Indictment  for  receiving  a  bank-note  of  the  Bank  of  Alexan- 
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dria,  the  property  of  the  President,  Directors,  &  Company  of  the 
Bank  of  Columbia,  knowing  it  to  be  stolen ;  against  the  form  of 
the  statute.     Act  of  Congress  of  1790,  [1  Stat,  at  Large,  116.] 

Mr.  John  Mason,  the  president  of  the  Bank  of  Columbia,  was 
offered  as  a  witness  on  the  part  of  the  United  States. 

Mr.  Caldwell,  for  the  prisoner,  objected  that  half  the  fine  goes 
to  the  owners,  who,  in  this  case,  are  the  Bank  of  Columbia,  in 
which  the  witness  is  a  stockholder. 

Mr.  Jones,  for  the  United  States,  contra.  The  section  of  the  act 
respecting  receiving  stolen  goods  does  not  appropriate  the  fine, 
but  only  says  the  punishment  shall  be  the  same ;  the  appropriation 
of  the  fine  is  no  part  of  the  punishment. 

The  Court  was  of  opinion,  [nem  con.,)  that  the  fine  for  receiving 
was  to  be  appropriated  in  the  same  manner  as  the  fine  for  steal- 
ing ;  and  thai  there  was  such  an  interest  as  incapacitated  the  wit- 
ness. 

He  released  to  the  United  States  his  interest,  and  was  again 
offered  as  a  witness. 

It  was  again  objected  by  Mr.  Caldtoell,  that  this  would  not  pre- 
vent the  bank  from  receiving  the  full  half  of  the  fine,  and  the 
witness  would  not  be  estopped  from  receiving  his  dividend  upon 
his  shares  of  stock,  and,  if  he  did  not  receive  it  at  the  first  divi- 
dend, yet  it  would  go  to  increase  the  general  fund.  The  United 
States  could  not  claim  it,  because  it  is  not  now  in  esse  ;  and  there- 
fore the  release  can  only  operate  as  an  estoppel  to  hira  personally, 
and  transfers  nothing. 

The  Court  permitted  the  witness  to  be  sworn  and  examined. 

Verdict,  guilty. 

Motion  in  arrest  of  judgment,  because  the  words  "  goods  and 
chattels,"  in  the  Act  of  Congress,  do  not  include  bank-notes. 
They.are  not  goods  or  chattels.  Morris's  case,  Leach,  Cr.  Ca. 
208. 

Cranch,  J.,  delivered  the  opinion  of  the  Court.  This  is  an  in- 
dictment for  a  misdemeanor,  in  receiving  a  bank-note  knowing  it 
to  be  stolen.  Bonds,  bills,  and  notes,  by  the  common  law,  were 
not  held  to  be  such  goods  whereof  larceny  could  be  committed, 
being  of  no  intrinsic  value,  and  not  importing  any  property  in 
possession  of  the  person  from  whom  they  were  taken.  4  Bl.  Com. 
234 ;  1  Hawk.  142,  c.  33,  §  22.  The  receiving  of  stolen  goods, 
knowing  them  to  be  stolen,  was,  at  common  law,  only  a  misde- 
meanor. But  as  the  stealing  of  a  bank-note  was  not  a  crime  at  com- 
mon law,  the  receiving  a  bank-note  knowing  it  to  be  stolen,  was 
not  even  a  misdemeanor.  The  Act  of  Congress  under  which  the 
prisoner  is  indicted,  [1  Stat,  at  Large,  116,]  speaks  of  "  goods  and 
chattels  "  only.    To  know  the  meaning  of  the  expression,  "  goods 
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and  chattels,"  we  must  resort  to  the  common  law,  where  we  find 
that  neither  promissory  notes,  nor  bank-notes,  nor  money, 
are  included  within  that  expression.  Bank-notes,  therefore,  are 
not  within  the  Act  of  Congress.  But  it  has  been  contended  that 
the  Act  of  Maryland  against  stealing  bank-notes,  uses  the  words 
"  other  goods,"  thereby  implying  that  bank-notes  are  goods.  But 
if  that  was  the  case  the  act  was  wholly  unnecessary,  as  the  preex- 
isting law  was  abundantly  sufficient  for  the  punishment  of  steal- 
ers of  goods.  The  foundation  of  the  act  itself,  the  evil  which  the 
act  was  intended  to  remedy,  was  that  bank-notes  were  not  goods 
in  the  eye  of  the  law,  and  therefore  it  was  no  ofTence  to  steal  them. 
The  counsel  for  the  United  States  relied  much  upon  the  case  of 
Rex  V.  Woods,  cited  in  note  to  1  Hawk.  232,  (c.  58,  App.  7,)  from 
3  Select  Trials,  195,  which  case  we  have  not  seen.  The  note 
of  it  in  Hawkins,  seems  rather  to  be  an  inference  of  the  editor, 
than  an  abridgment  of  the  case  itself,  and  this  inference  is  expressly 
contradicted  by  the  case  of  Rex  v.  Morris,  in  Leach,  Cr.  Ca.,  in 
which  it  was  decided  by  the  twelve  judges  that  the  receiving  bank- 
notes knowing  them  to  be  stolen,  was  not  a  misdemeanor  within 
any  of  the  British  statutes.  The  case  then  remains  upon  the  com- 
mon law  definition  of  goods  and  chattels.  The  judgment  must  be 
arrested. 


James  Davidson,  for  the  Use  of  the  Bank  of  the  United  States, 
V.  Daniel  Henop. 

If  there  be  only  one  issue,  and  the  defendant  holds  the  affirmative  of  that  issue,  he  has 
a  right  to  open  and  close  the  argument. 

Assumpsit,  on  a  promissory  note.  The  defendant  pleaded  in- 
fancy only,  upon  which  the  issue  was  joined. 

The  Court  was  of  opinion  that  the  plaintiff  was  not  obliged  to 
produce  the  promissory  note  mentioned  in  the  declaration,  but 
that  the  defendant  held  the  affirmative  of  the  issue,  and  had  a  right 
to  begin  and  close  the  argument. 


Fenwick  v.  Robert  Brent  &  others. 

When  tlierc  is  a  rule  to  employ  new  counsel,  the  cause  may  be  continued  after  the 
fiftli  term,  notwithstanding  the  Acts  of  Maryland  of  November,  1787,  c.  9,  and  1721 . 
C.  14. 

Assumpsit.     A  rule  had  been  laid,  at  the  term  before  the  last, 
on  the  plaintiff,  to  employ  new  counsel.     At  the  last  term  the 
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Court  made  a  general  order,  that  in  all  cases  where  such  rules  had 
been  laid,  they  must  be  served  upon  the  party,  if  in  the  District  of 
Columbia,  but  if  not  in  the  district,  the  rules  must  be  published 
in  a  certain  mode  prescribed  by  this  order.  Neither  of  these 
modes  of  service  had  been  pursued ;  but  this  suit  was  brought  to 
July  term,  1801,  and  having  been  more  than  five  terms  continued, 
Mr.  Mason  urged  the  Acts  of  Assembly,  of  November,  1787,  c.  9, 
and  1721,  c.  14. 

But  the  Court  continued  the  cause. 


DuANE  V.  Rind. 

If  the  plaintiff  has  not  a  domicil  in  this  district,  he  may  be  ruled  to  give  security  for 

costs. 

Motion,  by  the  defendant,  for  a  rule  on  the  plaintiff,  to  give 
security  for.  costs,  on  the  ground  that  the  plaintiff  is  a  non-resident. 
The  facts  admitted  were  that  the  plaintiff  has  a  large  bookstore  in 
this  city,  and  occasionally  resides  here  during  the  winter,  has  a 
family,  and  now  resides  at  Philadelphia.  His  family  never  has 
resided  here.  He  has  a  storekeeper  here.  The  marshal  has  ap- 
plied at  the  store  and  received  pay  for  fees  regularly.  See  the 
Act  of  Maryland,  1796,  c.  43,  §  12. 

The  Court  (Kilty,  C.  J.,  absent,)  was  of  opinion  that  the  rule 
ought  to  be  laid.  The  Act  of  Assembly,  1796,  c.  43,  ^  12,  must 
be  understood  to  refer  to  the  domicil,  the  place  where  the  party 
resides,  with  his  wife  and  children,  if  he  has  any. 


Ferris  &  Gilpin  v.  Williams. 
Leave  to  amend  on  payment  of  full  costs. 

The  writ  was  to  answer  to  "  Ferris  &  Gilpin."  The  declara- 
tion was  in  blank,  as  to  dates  and  sums,  and  was  for  goods,  Sec, 
delivered.  The  defendant  had  pleaded  non  assumpsit,  and  the 
Statute  of  Limitations,  and  the  plaintiff  had  filed  a  general  replica- 
tion. 

Mr.  Mason,  for  the  plaintiffs,  moved  to  amend  the  pleadings,  and 
to  reply  specially  to  the  plea  of  limitations,  stating  that  the  plain- 
tiffs were  beyond  the  seas  (that  is,  in  the  State  of  Delaware.) 

Leave  was  given  to  the  plaintiffs  to  amend  all  the  proceedings 
on  the  payment  of  full  costs  to  this  lime. 

Kilty,  C.  J.,  absent. 

24* 
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Manning  v.  Lowdermilk. 

Delivery  of  the  cargo  to  the  owners,  by  the  supercargo,  is  evidence  of  his  receipt  of 
his  commissions  in  an  action  against  him  by  a  third  person,  who  is  entitled  to  a  share 
of  those  commissions. 

Money  had  and  received.  The  evidence  was  a  verbal  agree- 
ment between  the  plaintiff  and  the  defendant  to  share  the  com- 
missions on  the  sales  of  a  cargo  in  the  West  Indies,  the  plaintiff 
being  master,  and  the  defendant  supercargo.  There  was  no  spe- 
cial agreement  slated  in  the  declaration ;  and  there  was  no  evi- 
dence that  the  defendant  had  actually  received  the  commissions. 

Mr.  Key,  for  the  defendant.  The  plaintiff  must  prove  money 
actually  received  by  the  defendant,  or  must  give  in  evidence 
such  an  instrument  as  the  law  makes  evidence  of  money  had 
and  received. 

Mr.  Morsell,  for  the  plaintiff.  The  defendant  had  a  lien  on 
the  goods  or  the  money  for  his  commissions;  and  if  he  relin- 
quished that  lien  without  the  assent  of  the  plaintiff',  he  ought  to 
be  liable. 

Mr.  Mason,  on  the  same  side.  Actual  receipt  of  money,  i?t 
numero,  is  not  absolutely  necessary.  If  I  sell  another  man's 
horse  and  receive  corn  in  payment,  he  may  bring  and  support 
this  action.  If  I  sell  the  horse  for  cash  on  credit,  and  receive 
payment  in  corn,  it  lies.  The  receipt  of  the  purchase-money 
for  the  flour,  was  a  receipt  of  his  commissions.  The  motion  is 
to  instruct  the  jury  that  the  plaintiff  cannot  recover  in  this  form 
of  action,  unless  the  money  was  actually  received,  or  such  evi- 
dence is  produced  as  will  prevent  the  defendant  from  denying 
the  receipt  of  the  money. 

The  opinion  of  the  Court  was,  that  the  jury  must  be  satisfied 
that  the  defendant  received  the  money,  but  that  the  delivery  of 
the  inward  cargo  to  the  owners,  without  the  consent  of  the 
plainlifl^  is  evidence  of  the  defendant's  receipt  of  his  commissions, 
which  the  defendant  in  this  case  ought  not  to  be  permitted  to 
deny. 

I^TY,  C.  J.,  absent. 

Note.  Kilty,  C.  J.,  was  appointed  Chancellor  of  Maryland, 
on  the  26th  of  January,  1806,  and  did  not  afterwards  sit  in 
this  Court. 
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Bayley  v.  Duvall. 

If  money  paid  in  advance  is  to  he  forfeited  in  case  the  residue  he  not  paid  hy  a  certain 
day,  the  party  who  is  to  pay  must  tender  or  use  his  best  endeavor  to  tender  the 
balance  due  on  or  before  the  day  limited. 

Money  had  and  received,  to  recover  one  hundred  and  eighty 
dollars  paid  in  advance  for  the  purchase  of  the  horse  Yorick. 
The  plaintiff  paid  the  defendant  one  hundred  and  eighty  dollars, 
in  advance,  for  the  horse,  which  was  to  be  delivered  to  plaintiff 
at  a  future  day,  on  payment  of  the  balance,  and  if  the  balance 
should  not  be  paid  on  or  before  that  future  day,  the  advance- 
money  should  be  forfeited.  The  defendant's  prayer  in  effect 
was  that  the  plaintiff  must  prove  an  actual  tender  of  the  ba- 
lance, or  that  he  attended  at  the  defendant's  house  on  the  last 
day  ready  to  pay,  and  that  the  defendant  was  not  at  home,  &c. 

The  Court  was  of  opinion,  that  if  it  was  understood  by  the 
parties  that  the  money  was  to  be  paid  and  the  horse  delivered 
to  the  plaintiff  at  the  defendant's  house,  it  was  incumbent  on  the 
plaintiff  to  prove  a  tender  within  the  time,  or  that  he  attended 
at  the  defendant's  house  on  the  last  day  ready  to  pay,  and  that 
the  defendant  was  not  there.  If  no  place  was  understood  be- 
tween the  parties,  the  plaintiff  should  have  used  reasonable  dili- 
gence and  endeavors  to  find  the  defendant  and  tender  him  the 
money,  on  or  before  the  last  day. 


Phillips  et  al.  v.  Lowndes. 

When  an  execution  is  countermanded  at  the  request  of  the  defendant  and  for  his 
accommodation,  the  plaintiff  may  have  a  new  execution,  after  the  year  and  day^ 
without  scire  facias. 

The  plaintiffs  had  obtained  judgment  against  the  defendant  at 
July  term,  1804.  A  ca.  sa.  was  issued,  November  8, 1804,  which 
was  countermanded  by  the  plaintiffs,  and  a  Jieri  facias  issued  on 
the  21st  November,  1804,  which  was  also  countermanded.  On 
the  29th  of  December,  1805,  Mr.  Swanrif  for  the  plaintiffs,  ap- 
plied to  the  clerk  for  a  new  execution,  Avhich  the  clerk  declined 
to  issue,  as  the  year  and  day  had  elapsed  since  the  issuing  of  the 
last. 

Mr.  Swann  now  moved  the  Court  to  instruct  the  clerk  to  issue 
a  new  execution,  and  in  support  of  the  motion  filed  an  affidavit 
that  the  delay  was  at  the  defendant's  request,  and  for  his  accora- 


284  WASHINGTON. 


United  States  v.  Johns. 


modation,  and  cited  the  case  of  Michell  v.  Cue  et  ux.  2  Burr 
660. 

Upon  the  authority  of  which  case,  the  Court  permitted  the 
plaintiff  to  take  out  his  execution,  leaving  it  open  to  a  motion  to 
quash,  at  its  return.  The  Court  also  examined  the  following 
authorities :  2  Show.  235 ;  Carth.  283 ;  Comb.  232 ;  2  Just.  471 ; 
Co.  Lit.  290  (b.) ;  2  Leon.  77,  78,  87 ;  3  Leon.  259 ;  4  Leon.  44 ; 
1  Sid.  59  ;  1  Keb.  159  ;  6  Mod.  288. 


United  States  v.  R.  Johns. 

In  actions  upon  duty-bonds,  the  United  States  are  entitled  to  judgment  at  the  return 

term. 

Debt  on  a  duty-bond,  returnable  to  this  term  ;  special  bail. 
The  defendant  appeared  in  proper  person. 

Mr.  Jones,  Attorney  for  the  United  States,  on  the  last  day  of 
the  sitting  of  the  Court,  moved  for,  and  obtained  a  rule  on  the 
defendant  to  plead  instanter. 

The  defendant  being  called,  and  not  appearing,  judgment  was 
entered  by  default,  for  the  penalty  to  be  released  on  payment  of 
the  sum  mentioned  in  the  condition,  with  interest  and  costs.  See 
the  Act  of  Congress,  March  2d,  1799,  <§>  65,  [1  Stat,  at  Large,  676.] 
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MARCH,  1806,  ADJOURNED  SESSION  :i  NOVEMBER  TERM,  1805, 
AT  ALEXANDRIA. 


McCuLLocH  V.  Debutts. 

When  the  writ  of  inquiry  is  set  aside  by  the  defendant,  the  plaintiff  may  liave  the 
cause  continued  at  the  defendant's  costs. 

Mr.  Youngs^  for  the  defendant,  set  aside  the  ofEiee  judgment, 
and  pleaded  not  guilty. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  elected  a  continuance,  and  said 
it  was  the  practice  in  such  cases  that  the  continuance  should  be 
at  the  costs  of  the  defendant,  although  the  defendant  offered 
ready. 

The  Court  inquired  of  the  clerk,  who  said  such  was  the 
practice. 

Continued,  at  the  costs  of  the  defendant. 


Manning  v.  Jamesson  &  Young. 

Counter-affidavits  cannot  be  read  on  a  motion  for  a  continuance  of  the  cause. 

Mr.  Taylor,  made  an  affidavit  for  a  continuance.  A  counter- 
affidavit  was  read,  but  the  Court  said  they  would  not  consider 
the  reading  of  it  as  a  precedent. 


Haden  v.  Perry. 

Judgment  cannot  be  confessed  before  the  return  term  of  tlie  writ. 

The  defendant  was  arrested  on  a  writ  returnable  to  the  next 
term. 

1  William  Kilty,  C.  J.,  having  been  appointed  Chancellor  of  Maryland,  William 
Cranch,  Assistant  Judge,  was,  by  the  President  of  the  United  States,  appointed  Chief 
Judge  in  his  place ;  and  Allen  Bowie  Duckett  appointed  Assistant  Judge. 
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Governor  of  Virginia  v.  Turner's  Sureties. 


Mr.  Tat/lor,  for  the  defendants,  moved  for  a  habeas  corpus,  to 
bring  up  the  defendant  to  confess  judgment  at  this  term,  and 
cited  the  Act  of  Assembly  of  Virginia  of  19th  December,  1792, 
§  43,  p.  113,  that  a  confession  of  judgment  is  equal  to  a  release  of 
errors. 

But  the  Court  overruled  the  motion.  See  McNeil  v.  Cannon, 
June  term,  1803,  [ante,  127,]  and  Smith  v.  McCue,  or  Askeio  v. 
S/?w7^,  March  adjourned  term,  1804,  [ante,  159.] 


Debutts  v.  McCulloch. 

It  is  not  necessary  that  the  notice  of  taking  a  deposition  under  the  Act  of  Congress 
should  state  the  reason  for  taking  it. 

Mr.  E.  J.  Lee  objected  to  the  deposition  of  Joseph  Grant, 
taken  under  the  Act  of  Congress,  that  the  notice  did  not  state  the 
reason  of  taking  it. 

The  Court  overruled  the  objection  to  the  deposition,  and  suf- 
fered it  to  be  read. 

4 

The  Governor  of  Virginia  v.  Turner's  Sureties. 

The  sureties  of  a  sheriff  in  Virginia  are  not  liable  for  officers'  fees,  unless  the  account 
of  the  same  shall  have  been  delivered  to  the  sheriff  for  collection  before  the  first  of 
March,  according  to  the  Act  of  Assembly  of  19  December,  1792,  §  11,  p.  219. 

Debt  on  sheriff's  bond ;  plea,  conditions  performed ;  replica- 
tion, that  on  the  5th  of  May,  1800,  one  Bedinger,  clerk  of  Berk- 
ley county,  put  into  Turner's  hands,  to  be  collected  and  accounted 
for  according  to  law,  tickets  of  fees  due  to  Bedinger  as  clerk 
amouniing  to  ^175  and  32  cents,  for  which  fees  Turner  was 
bound  to  have  accounted  before  the  first  of  September  ensu- 
ing, and  to  have  paid  over  to  Bedinger,  which  he  did  not  do. 
To  this  replication  there  was  a  general  rejoinder  and  issue,  and 
verdict  for  the  plaintiff. 

FiTZHUGH,  J.,  delivered  the  following  opinion  of  the  Court. 

By  the  Virginia  Laws,  p.  217,  §  7,  no  fees  are  payable  until 
there  shall  be  produced  to  the  person  chargeable,  an  account  in 
writing,  &c. ;  by  §  11,  the  clerks  shall  annually,  before  the  first 
of  March,  deliver  to  the  sheriff  their  accounts  of  fees,  &c. ;  by 
§  12,  the  sherifiis  to  receive  such  accounts  and  collect,  &c.,  from 
the  persons  chargeable,  and  if  such  persons,  after  the  said  fees 
shall  be  demanded,  shall  refuse  or  delay  to  pay  till  after  April 
10th,  in  every  year,  the  sheriff  may  distrain  ;  by  §  13,  the  sheriffs 
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shall,  "  on  or  before  the  last  of  May"  (afterwards  1st  September) 
"  annually,  account  with  the  clerks  for  fees  put  into  their  hands  to 
collect  pursuant  to  this  act." 

The  law  then  obliges  the  sheriff  to  account,  on  or  before  1st 
September,  for  fees  put  into  his  hands  before  1st  March,  but  these 
fees  were  not  put  in  before  the  1st  March.  Therefore,  by  that 
law,  he  was  not  bound  to  collect  or  account  for  them  before  the 
1st  September,  the  not  doing  which,  is  the  breach  assigned. 

The  replication,  indeed,  charges  that  he  never  accounted,  but 
the  condition  of  the  bond  is,  that  he  shall  account  at  such  times 
as  are  limited  by  law  ;  if  no  time  is  limited,  there  can  be  no 
breach  of  that  part  of  the  condition.  The  fees  not  being  put  into 
his  hands  before  1st  March,  he  was  not  bound  to  receive  the  list, 
or  if  he  did,  he  was  not  bound  (because  he  had  no  power)  to  col- 
lect. If  collected,  it  was  by  him  as  a  private  person,  and  not  in 
his  official  character ;  and  if,  after  collecting,  he  had  refused  to 
pay,  it  was  no  breach  of  his  official  duty  so  as  to  charge  his 
sureties.  The  replication,  therefore,  does  not  assign  a  breach  of 
the  condition  of  the  bond ;  the  issue  Avas  immaterial,  and  the  judg- 
ment must  be  arrested. 


Davis  and  Wife  v.  Sherron  and  Wife. 

Words  spoken  of  one  of  the  plaintiffs  cannot  be  given  in  evidence  to  support  an  aver- 
ment of  words  spoken  of  both  plaintiffs  ;  nor  can  words  spoken  by  each  defendant 
separately,  and  out  of  the  presence  of  each  other,  be  given  in  evidence  to  support 
an  averment  of  words  spoken  jointly  by  the  defendants. 

An  attachment  cannot  bo  served  in  court. 

Slander.  The  declaration  charges,  that  the  defendants  jointly- 
said  the  plaintiffs  were  robbers,  or  thieves. 

The  Court  instructed  the  jury,  that  words  spoken  of  one  of 
the  plaintiffs  only,  cannot  be  given  in  evidence  to  support  the 
declaration.  And  that  words  spoken  by  each  of  the  defendants 
separately,  and  not  in  the  presence  of  each  other,  cannot  be  given 
in  evidence  upon  this  declaration,  which  charges  a  joint  speaking. 

Nonsuit.     Motion  to  reinstate,  refused. 

Robert  McMunn  was  attached  as  a  witness.  The  attachment 
was  served  in  the  gallery  of  the  court-room.  The  Court  said 
that  the  service  was  not  good,  being  in  court. 
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Riddle  v.  Potter. 

A  plea  of  the  pendency  of  a  former  suit  in  another  court,  must  offer  to  produce  the 

record  of  such  suit. 

Plea  in  abatement  —  pendency  of  a  former  suit  in  Fairfax 
county,  Virginia.  Demurrer,  special;  because,  1.  A  suit  in  Fair- 
fax is  no  bar  to  a  suit  here.  2.  A  suit  in  chancery  is  no  bar  to 
a  suit  at  law,  3.  There  is  no  profert  of  a  record  of  the  case  in 
Fairfax. 

The  Court  overruled  the  plea,  and  gave  judgment  of  respond- 
eas  ouster^  principally  on  the  ground  that  the  plea  did  not  slate 
any  matter  of  record  ;  and  that  the  pendency  of  a  former  suit  is 
no  bar,  unless  the  proceedings  in  that  suit  are  matter  of  record. 

After  the  opinion  was  given,  Mr.  Swann  prayed  leave  to  amend 
in  that  respect ;  but  the  Court  being  informed,  and  the  fact  being 
agreed  by  the  parties,  that  the  suit  in  chancery  had  been  dis- 
missed, refused  leave  to  amend. 

The  Court  gave  no  opinion  on  the  two  first  causes  assigned, 
but  said  it  had  been  decided  in  this  Court,  that  a  judgment  of  a 
court  of  record  in  one  of  the  United  States,  was  not  a  foreign 
judgment  in  any  of  the  other  States. 

Mr.  E.  J.  Lee,  for  the  plaintiff.  Mr.  Swajin,  for  the  defend- 
ant. 


Assignees  of  Harmon  &  Davis  v.  Jamesson. 

Under  the  bankrupt  law,  an  attaching  creditor  was  entitled  to  only  a  ratable  part 
of  Ills  debt,  -with  the  other  creditors;  and  that  part  was  to  be  ascertained  by  the 
assignees,  under  the  direction  of  commissioners. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  Sacket, 
Doolittle,  Allison,  and  others,  creditors  of  Harmon  &  Davis, 
attached  the  money  of  the  bankrupts,  before  their  bankruptcy,  in 
the  hands  of  Jamesson.  During  the  pendency  of  these  attach- 
ments, Harmon  &  Davis  became  bankrupts,  and  a  commission 
issued,  u])on  which  they  have  been  discharged,  and  a  dividend  of 
10  per  cent,  has  been  made. 

The  defendant,  Jamesson,  by  his  answer,  admitted  $867  of  the 
effects  of  Harmon  &  Davis  to  be  in  his  hands,  ready  to  be  paid 
as  the  Court  should  order.  This  money  has  been  brought  into 
court,  and  the  question  is,  whether  it  shall  be  decreed  to  be  paid 
over  to  the  assignees  of  Harmon  &  Davis,  to  be  distributed 
according  to  the  bankrupt  law,  or  whether  this  court  will  decree 
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to  each  of  the  attaching  creditors,  "  a  ratable  part  of  his  debt, 
with  the  other  creditors  of  the  bankrupt,"  who  have  proved  their 
debts  under  the  commission,  and  received  their  dividend  of  10  per 
cent.  This  question  depends  upon  the  construction  of  the  31st 
section  of  the  Bankrupt  Law,  [2  Stat,  at  Large,  30]  which  is  in 
these  words : 

"  That  in  the  distribution  of  the  bankrupt's  effects,  there  shall 
be  paid  to  every  of  the  creditors,  a  portion-rate,  according  to  the 
amount  of  their  respective  debts,  so  that  every  creditor  having 
security  for  his  debt  by  judgment,  statute,  recognizance,  or  spe- 
cialty, or  having  an  attachment  under  any  of  the  laws  of  the  indi- 
vidual States,  or  of  the  United  States,  on  the  estate  of  such  bank- 
rupt, (provided  there  be  no  execution  executed  upon  any  of  the 
real  or  personal  estate  of  such  bankrupt,  before  the  time  he  or 
she  became  bankrupt,)  shall  not  be  relieved  upon  any  such  judg- 
ment, statute,  recognizance,  specialty,  or  attachment  for  more 
than  a  ratable  part  of  his  debt,  with  the  other  creditors  of  the 
bankrupt." 

By  this  section,  then,  a  creditor  "  having  an  attachment," 
"shall  not,"  "  in  the  distribution  of  the  bankrupt's  efTecls,"  "  be 
relieved "  "  upon  such  attachment,  for  more  than  a  ratable 
part  of  his  debt,  with  the  other  creditors  of  the  bankrupt."  But 
this,  it  is  said,  implies  that  he  shall  be  relieved  upon  such  attach- 
ment for  a  ratable  part,  and  therefore  this  court  cannot  decree 
the  whole  to  be  paid  over  to  the  assignees.  But  he  is  only  to  be 
relieved  for  his  ratable  part,  in  the  distribution  of  the  bankrupt's 
effects.  What  then  is  a  distribution  of  the  bankrupt's  effects? 
By  going  back  to  the  29th  section,  we  shall  find  an  answer.  It  is 
a  distribution  among  such  of  the  bankrupt's  creditors  as  have 
duly  proved  their  debts  under  the  commission,  and  is  to  be  made 
by  the  commissioners  and  assignees.  By  the  30th  section,  a 
second,  or  any  subsequent  dividend,  is  to  be  made  "  by  like  order 
of  the  commissioners,"  "  amongst  such  of  the  bankrupt's  credit- 
ors as  shall  have  made  due  proof  of  their  debts."  The  word 
distribution,  has  a  technical  meaning,  prescribed  by  the  statute. 
The  Court  understands  the  31st  section  to  mean,  that  in  the  dis- 
tribution of  the  bankrupt's  effects  by  the  assignees  under  the  order 
of  the  commissioners,  an  attaching  creditor,  who  has  duly  proved 
his  debt  under  the  commission,  shall  not  be  relieved  upon  the 
attachment  for  more  than  a  ratable  part  of  his  debt.  If  this 
negative  proposition  implies  an  affirmative,  the  affirmative  propo- 
sition must  be  correspondent  to  the  negative.  This  affirmative 
proposition  can  only  be,  that  in  the  distribution  of  the  effects  by 
the  assignees  under  the  order  of  the  commissioners,  the  altach- 
hig  creditor,  who  has  duly  proved  his  debt  under  the  commis- 
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sion,  shall  be  relieved  upon  his  attachment  for  a  ratable  part 
of  his  debt. 

This  construction  seems  to  arise  so  obviously,  upon  an  attentive 
reading  of  the  Act  of  Congress,  that  the  Court  cannot  deem  it 
necessary  to  go  into  a  detail  of  the  arguments  which  support  it. 
It  may,  however,  be  observed,  that,  by  the  Act,  the  commissioners 
are  constituted  the  sole  tribunal  competent  to  receive  proof  of 
debts  against  the  bankrupt's  estate.  They  are  also  the  only  com- 
petent tribunal  to  make  the  order  for  a  dividend,  and  to  ascertain 
its  amount.  There  can  be  no  distribution,  but  by  their  order.  A 
debt,  proved  before  this  Court,  is  not  a  debt  duly  proved  under 
the  commission  ;  and  a  distribution  made  by  this  Court,  is  not  a 
distribution  within  the  meaning  of  the  Act. 

The  general  object  of  the  Bankrupt  Law,  was  to  distribute  the 
effects  of  the  bankrupt,  equally  among  his  creditors,  and  to  pre- 
vent priorities  and  preferences.  Hence  it  avoids  all  assignments 
and  transfers  of  properly  made  on  the  eve,  or  in  contemplation  of 
bankruptcy.  This  wise  provision  of  the  law,  might,  however,  be 
completely  defeated,  by  permitting  attaching  creditors  to  gain  a 
priority.  Hence  it  provides,  that  no  such  creditor  shall  be  relieved 
on  such  attachment,  for  more  than  a  ratable  part  of  his  debt,  with 
the  other  creditors.  Of  what  use,  then,  could  it  be  to  say,  that 
the  attachment  should  be  a  lien  for  such  ratable  part,  when  the 
creditor  would  be  equally  entitled  to  his  ratable  part  without  such 
a  lien  ?  The  law  could  not  presume  that  the  commissioners  or 
the  assignees  (the  very  persons  intrusted  and  commanded  by  the 
law  to  distribute  the  effects)  would  not  do  their  duty,  and  faith- 
fully execute  the  command  of  the  law. 

The  opinion  of  the  Court,  therefore,  is,  that  this  Court  cannot 
decree  any  part  of  the  money  to  the  attaching  creditors,  but  that 
the  whole  must  be  paid  over  to  the  assignees,  to  be  distributed 
according  to  law. 


Koones  v.  Thome e. 

The  Act  of  Assembly  of  Virginia,  of  December  26th,  1792,  ^13,  which  prevents  a 
tavern-keeper  from  recovering  more  than  $5,  for  liquors  sold  in  one  year  to  one  per- 
son, to  be  drank  in  the  place  where  the  tavern  is  kept,  applies  as  vJ^ell  to  boarders, 
as  to  others  residing  within  twenty  miles  of  the  tavern. 

In  an  action  of  assumpsit,  for  boarding,  lodging,  and  liquors, 
brought  by  the  plaintiff,  who  was  a  tavern-keeper, 

3Ir.  Sivann,  for  the  defendant,  moved  the  Court  to  instruct  the 
jury,  that  the  plaintiff  cannot  recover  more  than  ^5  a  year  for 
Lquors  sold  to  be  drank  in  the  house.     The  words  of  the  Act  of 
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Assembly,  of  December  26,  1792,  §  13,  p.  204,  are,  «  No  keeper 
of  a  tavern  shall  recover  more  than  $5  for  liquors  sold  within  the 
space  of  a  year,  to  one  person  residing  less  than  twenty  miles 
from  such  tavern,  and  drank  or  sold  to  be  drank  in  the  place 
where  it  is  kept." 

3Tr.  E.  J.  Lee  contended  that  the  law  did  not  apply  to  boarders. 

The  Court  instructed  the  jury,  that  if  they  should  be  satisfied, 
by  the  evidence,  that  the  plaintiff  was  a  tavern-keeper,  and  that 
the  defendant  resided  in  the  plaintiff's  tavern,  at  the  time  the 
liquors  were  furnished  to  be  drank  in  the  house,  the  plaintiff  was 
not  entitled  to  recover  more  than  $5  a  year  for  liquors  sold  ;  but 
if  the  jury  should  be  satisfied  that  the  plaintiff  has  a  family  or 
domicil  more  than  twenty  miles  from  the  place  where  the  liquor 
was  sold,  this  law  did  not  apply. 

Verdict  for  the  full  claim ;  and  the  Court,  after  argument, 
refused  to  grant  a  new  trial,  which  the  plaintiff  prayed  for  on  the 
ground  that  the  verdict  was  against  evidence  and  law. 


Croudson  &  others  v.  Leonard. 

The  Court  is  not  bound  to  give  an  opinion  instanter,  on  the  trial  of  a  cause,  but  may 

direct  the  point  to  be  saved  by  a  special  verdict. 
A  sentence  of  condemnation  in  a  foreign  court,  is  not  conclusive. 

Assumpsit,  on  a  policy  of  insurance  on  the  cargo  of  the  brig 
Fame,  from  Alexandria,  to,  at,  and  from  Barbadoes,  and  four  other 
ports  in  the  West  Indies,  and  back  to  Alexandria ;  captured  by 
the  British  ship  Centaur,  and  condemned  at  Barbadoes,  by  a  Bri- 
tish vice-admiralty  court,  for  attempting  to  break  the  blockade 
of  Martinique. 

Mr.  C.  Lee,  for  the  plaintiffs,  after  stating  that  the  law  was  not 
yet  conclusively  settled  in  the  courts  of  the  United  States,  upon 
the  question  whether  the  sentence  of  a  foreign  court  of  admiralty 
was  conclusive  evidence  of  the  fact  of  violation  of  the  neutral 
character  of  the  captured  vessel,  in  an  action  upon  a  policy  of  in- 
surance, moved  the  Court  to  instruct  the  jury  to  find  a  special 
verdict,  and  cited  the  following  authorities:  Vin.  Ab.  490,  tit. 
Trial,  B  ;  Reg-ina  v.  Bewdley,  1  P.  Wms.  213 ;  Ridgeway,  34 ; 
Harg.  Co.  Lit.  155,  (b)  note  5;  2  Morgan's  Es?says,  44;  3 
Tuck.  Bl.  376 ;  Wilson  v.  Rucker,  1  Call,  500 ;  Watson  v.  Alexan- 
der, 1  Wash.  354 ;  2  Wash.  274  ;  Picket  v.  Morris,  2  Wash.  274 ; 
Syme  v.  Butler,  1  Call,  105,  112,  114. 

Mr.  Simms,  for  the  defendant,  contra.  The  question  has  been 
long  settled,  and  there  is  nothing  in  the  case  which  requires  an 
extraordinary  proceeding.     The  plaintiffs,  if  they  please,  may  ask 


292  ALEXANDRIA. 


Fairfax  v.  Fairfax's  Executor. 


the  instruction  of  the  Court,  and  take  their  bill  of  exception,  if  the 
opinion  of  the  Court  should  be  against  them,  or  if  the  Court  should 
refuse  to  instruct  the  jury. 

The  Court  stopped  3Tr.  Lee,  in  reply,  and  said  :  The  right  of 
the  parly  who  requests  the  opinion  of  the  Court  is  not  to  have  an 
opinion  inslanter.  If  the  point  is  saved  in  any  manner,  it  is  all  he 
has  a  right  to  require.  If  the  Court  refuse  to  instruct  the  jury, 
but  direct  them  to  find  a  special  verdict,  by  which  the  point  of 
law  will  be  saved,  the  Court  will  be  excused ;  and  their  refusal  to 
give  an  opinion  inslanter  will  not  be  error.  The  Court  and  bar 
must  know  that  the  question  intended  to  be  saved  is  not  settled  in 
this  country.  It  has  been  decided  differently  by  different  courts. 
In  Virginia  it  has  been  decided  in  one  way,  in  New  York  in  ano- 
ther. We  think  the  fairest  mode  of  saving  the  point  is  by  a 
special  verdict.  It  is  least  expensive  and  most  expeditious,  as  the 
whole  facts  will  be  before  the  Supreme  Court,  and  the  judgment 
will  be  final.    Doivman^s  case,  9  Co.  11  (b),  13  (a)  and  14  (a). 

The  Court  directed  the  jury  to  find  a  special  verdict. 

The  plaintiffs  then  offered  evidence  to  disprove  the  ground  of 
condemnation  alleged  in  the  sentence  of  the  Vice  Court  of  Admi- 
ralty at  Barbadoes,  to  which  the  defendant  objected ;  but  the 
Court  overruled  the  objection,  and  the  defendant  took  a  bill  of  ex- 
ceptions. 

The  jury,  not  being  able  to  agree,  were  discharged,  by  consent 
of  the  parties,  and  the  cause  was  continued  over  to  the  next  term. 
A  special  verdict  was  found  at  a  subsequent  term,  upon  which 
judgment  was  rendered  for  the  plaintiff,  which  was  reversed  by 
the  Supreme  Court  of  the  United  Slates.     4  Cranch,  434. 


Ann  Fairfax  v.  Fairfax's  Executor. 

If  the  jury  find  for  the  plaintiff  on  the  issue  of  plene  administrarit,  the  plaintiff  shall 
have  judgment  de  bonis  testatoris,  for  his  whole  debt. 

No7i  assumpsit  ei  plena  adminisiravit,  general  replication  and 
issue. 

Verdict.  We  of  the  jury  find  the#issues  for  the  plaintiff,  and 
assess  her  damages  at  ^SSOxVa- 

Mr.  Sivann,  for  the  defendant,  moved,  in  arrest  of  judgment, 
that  the  jury  ought  to  have  found  specially  that  the  defendant 
had  in  his  hands  goods  unadministered  sufficient  to  satisfy  the 
debt ;  and  relied  on  the  case  of  Booth  v.  Armstrong",  2  Wash.  301. 

The  Court  (Cranch,  C.  J.,  and  Fitzhugh,  J.)  were  of  opinion 
that  the  finding  was  suflScient  to  support  the  judgment,  and  said  : 
If  a  particular  sum  of  assets  less  than  the  debt  claimed  by  the 
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plaintiff  had  been  found  it  would  not  have  altered  the  judgment. 
It  would  still  have  been  to  recover  the  whole  debt,  de  bonis  ies- 
tatoris.  But  the  jury  have  in  substance  found  that  the  defendant 
had  assets  sufficient  to  pay  the  debt,  out  of  which  the  debt  might 
have  been  made.  They  have  found  the  issue  for  the  plaintiff. 
The  issue  taken  by  the  plaintiff,  in  her  replication,  is,  that  the  de- 
fendant had  at  the  time,  &c.,  in  his  hands,  goods  and  chattels  of 
the  testator  to  be  administered  more  than  sufficient  to  pay,  &c., 
and  out  of  which  he  might  have  paid,  &c.,  and  this  she  prays 
may  be  inquired  of  by  the  country ;  and  the  defendant  likewise. 
There  is  no  more  necessity  of  the  special  finding  on  this  issue  than 
on  the  issue  of  non  assumpsit.  Mary  Shiple7/^s  case,  8  Rep.  134  ; 
Waierhouse  v.  Woodstreet,  Cro.  Eliz.  592 ;  Gaudy  v.  Ingham,  Styles, 
88.  See  Oxenden  v.  Hobdy,  Freem.  351 ;  Br.  Executor,  pi.  34, 
pi.  82 ;  Netuman  8f  Babbiugton^s  case,  Godbolt,  178  ;  Dorchester  v. 
Webb,  Cro.  Car.  373 ;  Lex.  test.  414. 
Reversed  in  Supreme  Court.     5  Cranch,  19. 


Ladd  v.  Wilson. 

A  clause  in  a  charter-party,  that  "  during  obstruction  of  the  navigation  by  ice  the  lay 
days  are  not  to  be  counted,"  applies  to  such  obstruction  as  prevents  the  lading  of 
the  vessel,  as  well  as  to  such  as  prevents  her  going  to  sea. 

Parol  evidence  cannot  be  admitted  to  vary  or  explain  an  unambiguous  written  agree- 
ment. 

Covenant,  on  a  charter-party,  for  non-payment  of  demurrage. 

The  plaintiff  agreed  to  allow  twenty  working  lay  days  for  the 
loading  at  Alexandria.  The  cargo  was  to  be  wheat.  At  the  bot- 
tom of  the  charter-party  were  these  words,  which  were  inserted 
before  signing:  "It  is,  however,  understood  that  during  obstruc- 
tion of  the  navigation  by  ice,  the  lay  days  are  not  to  be  counted." 

Mr.  Swann,  for  the  plaintiff,  prayed  the  Court  to  instruct  the 
jury  that  the  obstruction  of  the  navigation  by  ice,  meant  the  ob- 
struction to  the  sailing  of  the  vessel  from  Alexandria  out  to  sea, 
and  not  any  obstruction  above  or  in  the  creeks  and  branches  of  the 
Potomac ;  which  instruction  the  Court  refused  to  give,  but  in- 
structed them  that  no  day  in  which  the  plaintiflF  was  obstructed  by 
the  ice  in  loading  the  vessel,  was  to  be  counted  one  of  the  twenty 
working  lay  days. 

Mr.  E.  J.  Lee,  for  the  defendant,  offered  a  witness,  Alexander 
Henderson,  to  prove  that  the  usage  of  trade  was,  that  demurrage 
was  payable  where  the  freight  was  payable,  viz.,  that  the  demur- 
rage in  this  case  was  to  be  paid  in  Spain  although  it  accrued  in 
Alexandria. 

25* 
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The  Court  said  there  was  no  doubt  as  to  the  construction  of 
the  instrument,  which  must  speak  for  itself.  It  cannot  be  varied 
by  any  such  usage  if  proved.  If  it  is  matter  of  law  the  Court  are 
to  decide  it.  If  matter  of  fact  it  cannot  be  admitted  to  explain  an 
instrument  in  itself  not  ambiguous. 


Mayor,  &,c.,  of  Alexandria,  for  the  Use  of  Ladd,  v.  Patten 

AND  Sureties. 

The  plaintiff,  upon  a  plea  of  tender,  cannot  take  out  the  money  and  proceed  for  more. 

Plea  of  tender,  &c.     Before  trial  of  the  issue, 

Mr.  Sivaun,  for  the  plaintiff,  moved  the  Court  for  leave  to  take 
out  the  money  and  go  on  for  the  balance  of  his  claim.  Esp.  N.  P. 
161. 

The  Court  thought  the  plaintiff  could  not  take  the  money  out 
and  then  proceed  for  more. 


Prime  v.  Robert  McRea's  Executors  and  Heirs. 

By  the  laws  of  Virginia,  in  1801,  a  court  of  equity  could  decree  a  sale  of  one  moiety 
of  the  fee-simple  of  the  debtor's  lauds  in  the  hands  of  the  heir  at  law. 

The  bill  states  that  the  plaintiff  recovered  judgment  in  Vir- 
ginia, against  McRea  and  Mease,  for  dollars,  and  received 
part  from  the  estate  of  Mease.  That  McRea  left  certain  real 
estate,  which  he  prays  may  be  sold  to  pay  the  balance  of  the  debt. 
Upon  consideration  of  the  cases  oi Robinson  v.  Tonge,  3  P.  Wms. 
398,  and  Slileman  v.  Ashdoivn,  2  Alk.  608,  the  Court  decreed 
that  half  the  rents  and  half  the  real  estate  should  be  sold. 


Allen  v.  Thomas. 

Cause  may  be  shown  against  a  decree  nt'si,  at  any  time  during  the  term,  and  before 
any  other  order  is  made. 

Bill  to  forclose  a  mortgage.  Decree  at  March,  1805,  to  be 
final  unless  cause  should  be  shown  to  the  contrary  by  first  day  of 
June  term,  1805.  An  answer  was  offered  on  the  13lh  day  of  the 
term.  The  plaintiff's  counsel  objected  that  the  decree  had  be- 
come final,  no  cause  having  been  shown  by  the  first  day  of  the 
term. 
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But  the  Court  said  that  if  a  decree  is  to  be  final  by  a  certain 
day  in  the  next  term,  unless,  &c.,  and  cause  be  shown  afler  the 
day  during  the  term  and  before  any  other  order  is  made,  it  is 
well.  The,  answer,  however,  not  being  sufficient,  the  decree  was 
made  final. 


Ex  parte  Negro  Anthony. 

A  justice  of  the  peace  in  Alexandria  cannot  commit  a  person  as  a  runaway,  unless 
according  to  the  form  of  the  Act  of  Assembly  of  Virginia,  of  2Cth  December,  1792, 
p.  246. 

Habeas  corpus.  On  return  it  appeared  that  the  prisoner  was 
committed  by  a  warrant  under  the  hand  of  Mr.  Justice  Faw,  in 
these  words :  "Alexandria  County,  ss.  You  are  hereby  required 
to  receive  into  your  custody  negro  Anthony,  who  was  brought 
before  me  by  Joseph  Simpson,  as  a  runaway,  said  to  be  a  slave, 
the  property  of  Mr.  Richard  West,  of  Prince  George's  county, 
Maryland,  and  him  safely  keep  until  he  be  thence  discharged  ac- 
cording to  law.  Given  under  my  hand,  this  19th  day  of  April, 
1806.     A.  Faw.     Capt.  James  Campbell,  Jailer." 

The  prisoner  was  discharged,  on  consideration  of  the  Acts  of 
Assembly,  of  26  December,  1792,  p.  246  ;  10  December,  1793 ; 
pp.  315,  316  ;  and  21  January,  1801,  p.  412. 


Thompson  &  Veitch  v.  R.  B.  Jamesson. 

A  court  of  equity  -will  not  decree  the  execution  of  a  verbal  agreement  to  pay  the  debt 
of  another,  although  confessed  in  the  answer,  if  the  Statute  of  Frauds  be  pleaded  and 
insisted  upon  in  the  answer. 

Bill  to  charge  the  defendant  for  goods  furnished  to  Samuel 
M.  Brown,  at  the  request  of  defendant.  The  plaintifTs  sold  the 
goods  to  Brown  on  the  credit  of  the  defendant.  Brown  is  dead, 
insolvent;  and  the  defendant  or  his  agent  administered  on  his 
estate.  Plaintiffs  heretofore  filed  a  bill  in  equity  to  offset  this 
demand  against  a  judgment  of  Mandeville  &  Jamesson,  and 
Jamesson's  answer  and  plea  are  exhibited. 

Mr.  ^wann,  for  the  plaintiffs.  If  a  verbal  promise  to  pay  for 
the  debt  of  another  be  not  in  writing,  yet  if  the  defendant  admits 
it  by  his  answer  it  will  be  decreed  to  be  executed.  If  the  plea 
stood  alone,  it  would  be  good,  but  if  the  answer  admits  the 
parol   agreement,  the  plea  shall  be  overruled.      Cottington  v. 
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Fletcher,  2  Atk.  155.  A  letter  acknowledging  a  former  verbal 
promise  is  sufficient.  Montacue  v.  Maxwell^  1  Str.  237.  A  fortiori 
an  answer  on  oath  to  a  former  bill. 

Mr.  Youngs,  contra.  The  statute  is  of  no  use  if  you  compel 
the  defendant  to  answer,  and  to  admit  the  parol  agreement. 
Jamesson's  answer  to  the  former  bill  cannot  be  produced  in  evi- 
dence. The  warranty  must  be  entered  into  at  the  time  of  the 
original  contract.  The  answer,  although  it  acknowledges  the 
promise,  relies  on  the  Statute  of  Frauds  to  defeat  it.  The  defend- 
ant was  compelled  to  answer.  The  bill  alleges  that  the  goods 
were  sold  to  Jamesson,  but  at  his  request  were  delivered  to 
Brown.  The  bill  demands  a  discovery  how  the  defendant  be- 
came bound  and  on  what  terms,  and  therefore  the  defendant  was 
bound  to  answer  as  to  the  parol  agreement.  The  answer  does 
not  waive  the  plea  but  relies  thereon.  By  the  statute  the  promise 
was  void,  not  voidable.  It  can  never  be  set  up.  An  acknow- 
ledgment that  such  a  void  promise  was  made,  will  not  make  it  a 
binding  promise,  when  at  the  same  time  that  he  makes  this  ac- 
knowledgment he  says  he  was  never  bound  by  it.  The  Court 
cannot  dispense  with  the  express  words  of  the  act.  The  Court 
are  not  left  to  say  whether  there  is  in  fact  any  fraud,  or  any  dan- 
ger of  perjury. 

Mr.  C.  Lee,  on  the  same  side.  If  the  defendant  pleads  the 
statute,  it  is  a  bar  in  equity  ;  so  if  he  insists  upon  it  in  his  answer. 
Whitchurch  v.  Bevis,  2  Bro.  Ch.  Rep.  565.  A  court  cannot  dis- 
pense with  the  law,  which  is  positive  ;  but  if  the  defendant  will 
admit  the  parol  agreement,  and  not  insist  on  the  statute,  the  Court 
will  enforce  the  agreement.     1  Fonbl.  168. 

Mr.  Sivann,  in  reply.  There  are  cases  within  the  words  of  the 
act,  which  are  yet  out  of  its  purview  and  spirit ;  as  a  parol  agree- 
ment, prevented  by  defendant  from  being  put  in  writing  ;  a  parol 
agreement  in  part  executed ;  a  parol  agreement  confessed  and 
the  statute  not  insisted  on.  What  right  has  the  Court  to  decree 
the  execution  of  these  ?  Because  there  is  no  danger  of  perjury  or 
fraud.  1  Powell  on  Contracts,  291,  309;  Lacon  v.  Mertins,  3 
Atk.  1,  3,  S.  C. ;  Whitchurch  v.  Bevis,  1  Harrison's  Ch.  Pr.  371, 
372.  The  justice  of  this  case  is  with  plaintiffs,  and  ought  to  pre- 
vail unless  stern  law  be  against  them.  The  weight  of  authorities 
is  in  their  favor. 

Cranch,  C.  J,,  delivered  the  opinion  of  the  Court. 

This  cause  came  on  to  be  heard  on  the  bill,  answer,  plea,  and 
replication.  The  only  facts  on  which  a  decree  can  be  founded 
are  those  confessed  by  the  answer  to  this  bill  or  by  the  answer  to 
a  former  bill,  which  is  made  an  exhibit  in  the  present  bill.  By  the 
answer  of  the  present  defendant  to  a  former  bill  of  the  complain- 
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ants  against  Mandeville  &  Jamesson,  the  defendant  "  admits  that 
he  gave  a  verbal  promise  to  the  complainants  to  pay  them  the 
amount  of  the  goods  if  Brown  should  be  unable  to  pay  for  them," 
but  relies  and  insists  on  the  Statute  of  Frauds  in  the  same  manner 
as  if  he  had  pleaded  it.  To  the  present  bill  the  defendant  pleads 
the  statute,  and  then  "  not  waiving  his  said  plea  but  wholly  relying 
and  insisting  thereon,  says,  he  believes  it  may  be  true  that  the 
complainants  sold  the  goods  to  Brown,  and  that  the  defendant 
verbally  promised  to  pay  for  them  if  Brown  should  be  unable  ;  " 
and  denies  that  he  made  any  other  promise;  and  denies  that  the 
goods  were  sold  to  himself,  &c.  And  then  says,  "  And  this  de- 
fendant again  relying  upon  the  statute  to  prevent  frauds  and  per- 
juries, as  aforesaid  pleaded,  to  bar  the  complainants'  demand 
against  him  for  the  supposed  undertaking  aforesaid,  prays  to  be 
hence  dismissed,  &c."  To  this  plea  and  answer  there  was  a 
general  replication  and  issue. 

On  the  part  of  the  complainants  it  is  contended  that  if  the  parol 
agreement  to  pay  the  debt  of  another  be  confessed  by  the  answer, 
although  it  relies  on  the  Statute  of  Frauds,  or  although  the  statute 
be  pleaded,  yet  the  Court  ought  to  decree  a  performance  of  the 
agreement,  because  there  can  be  no  danger  of  fraud  or  perjury, 
the  prevention  of  which  is  the  sole  object  and  interest  of  the  sta- 
tute. It  is  also  said  that  if  a  man  confess  in  writing  that  he  did 
make  such  a  parol  agreement,  although  at  the  time  of  such  con- 
fession he  insist  that  the  parol  agreement  imposed  no  obligation 
on  him,  because  the  statute  makes  all  such  agreements  void,  yet 
the  Court  ought  to  decree  its  performance,  because  such  confes- 
sion takes  the  case  out  of  the  evil  of  the  statute.  The  first  case 
cited  in  support  of  these  principles  is  Cotlington  v.  Fletcher^  2 
Atk.  155,  where  the  plaintiff  charged  the  defendant  with  holding 
a  term  as  trustee  for  the  plaintiff.  The  defendant  pleaded  the 
Statute  of  Fraud  and  Perjuries,  alleging  that  there  was  no  declara- 
tion of  the  trust  in  writing,  but  by  his  answer  admitted  the  trust. 
Lord  Chancellor  Hardvvicke  was  of  opinion  that  the  plea  ought  to 
be  overruled,  and  said  that  if  the  plea  stood  by  itself  it  might  have 
been  a  sufficient  plea,  but  coupled  with  the  answer,  which  is  a 
full  admission  of  the  facts,  it  must  overrule  the  plea.  In  that  case 
it  does  not  appear  that  the  defendant,  in  his  answer,  still  insisted 
on  his  plea,  and  the  benefit  of  the  statute.  His  answer  therefore 
might  be  considered  as  a  waiver  of  his  plea.  But  in  the  present 
case  the  defendant,  conceiving  himself  obliged  to  answer,  still 
takes  the  utmost  care  to  guard  against  the  confession  being  con- 
sidered as  a  waiver  of  his  plea  or  defence.  If  the  defendant  is 
obliged  to  answer  and  confess  a  parol  agreement,  there  is  no  pos- 
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sible  case  in  which  a  parol  agreement  can  be  vacated  by  that  sta- 
tute;  unless  the  defendant  will  commit  perjury  by  denying  it. 
Instead  therefore  of  preventing  frauds  and  perjuries,  the  statute 
would  tend  to  increase  them  ;  for  by  preventing  the  plaintiff  from 
proving  a  parol  agreement  by  any  other  evidence  than  the  de- 
fendant's own  oath,  it  holds  out  to  the  defendant  the  strongest 
temptation  to  perjury,  and  at  the  same  time  gives  him  a  perfect 
security  against  detection.  If  the  defendant  is  bound  to  confess 
the  parol  agreement  it  must  be  because  when  confessed  he  could 
not  avail  himself  of  the  statute.  But  it  is  settled  that  he  may 
avail  himself  of  the  statute.  Hence  it  seems  to  follow  that  he  is 
not  boimd  to  confess ;  for  this  would  be  to  compel  him  to  confess 
an  immaterial  fact.  The  question  then  occurs  whether,  if  the  de- 
fendant voluntarily  confess  the  parol  agreement,  he  can  insist  on 
the  statute  ? 

It  is  said  in  Mitford,  114,  that  if  a  plea  is  coupled  with  an 
answer  to  any  part  of  the  bill  covered  by  the  plea,  the  plea  will, 
upon  argument,  be  overruled  ;  and  he  cites  the  case  of  Coilington 
V.  Fletcher,  2  Atk.  155 ;  and  in  page  124  Mitford  says  an  answer 
will  overrule  a  plea.  But  cannot  the  defendant  guard  his  answer 
so  as  to  prevent  it  from  having  that  effect  ?  In  the  present  case, 
if  the  answer  overrules  the  plea,  yet  the  answer  itself  sets  up  and 
insists  on  the  same  defence.  And  in  Fonblanque,  vol.  1,  p.  171, 
note  (d),  it  is  said  that  it  seems  to  be  immaterial  whether  the  de- 
fendant set  up  the  defence  in  the  shape  of  a  plea  or  of  an  answer ; 
the  statute  not  having  prescribed  any  mode  in  particular  by  which 
a  defendant  must  avail  himself  of  such  defence.  And  he  refers 
to  the  case  of  Staoard  v.  Careless ,  cited  in  Whitchurch  v.  Bevis, 
2  Bro.  Ch.  Hep.  566.  The  question  then  occurs,  whether  the 
statute  is  in  equity,  to  be  considered  as  a  bar  to  the  relief,  or  a 
bar  to  the  discovery  only.  The  words  of  the  statute  are  "  that 
no  action  shall  be  brought  whereby  to  charge  the  defendant,"  &c. 
"  unless  the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  shall  be  in  writing,"  &c.  The  act  refers  evidently  to 
the  relief,  and  is  at  least  as  strongly  expressed  as  if  it  had  said 
that  no  action  shall  be  maintained  upon  a  parol  promise,  even  if 
proved  in  any  manner  whatever.  The  confession  therefore  of  a 
parol  promise  is  not  a  confession  of  any  cause  of  action  either  at 
law  or  in  equity.  A  court  of  equity  cannot,  more  than  a  court  of 
law,  dispense  with  the  positive  and  clear  prohibition  of  a  statute. 

There  is  no  case,  in  which  a  court  of  equity  has  enforced  such 
a  parol  agreement,  when  the  confession  was  accompanied  with  a 
claim  of  indemnity  under  the  statute.  In  Cottington  v.  Fletcher, 
the  plea  was  considered  as  superseded  by  the  answer,  which  did 
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not  insist  on  the  statute.  It  was  therefore  the  case  of  an  admis- 
sion of  the  agreement  without  claiming  the  benefit  of  the  statute. 

The  case  of  Lacon  v.  Merlins,  3  Atk.  3,  has  been  cited,  but 
the  opinion  of  Lord  Ch.  Hardwicke,  which  is  reHed  on,  is  only  a 
dictum  in  a  supposed  case.  He  says,  "  If  the  bill  had  been 
brought  by  Mrs.  Hayes,  in  her  lifetime,  and  the  defendant,  Mer- 
tins,  had  admitted  the  agreement,  though  he  had  insisted  on  not 
performing  it,  the  court  would  have  decreed  it,  because  the 
admission  takes  it  out  of  the  Statute  of  Fraud  and  Perjuries."  He 
does  not  say,  though  he  had  insisted  on  the  statute ;  but  on  not 
performing  it,  which  is  a  different  thing;  and  that  he  did  not 
mean  to  say  on  the  statute,  is  evident  from  the  case  which  was 
then  before  him,  in  which  the  defendant  confessed  the  agreement, 
and  "  offered  to  perform  it." 

The  case  of  Montacue  v.  Maxiuell,  1  Stra.  236,  has  also  been 
cited,  to  prove  that  a  parol  promise,  acknowledged  afterwards  in 
"writing,  is  sufficient  to  take  the  case  out  of  the  statute.  But  the 
point  does  not  appear  in  the  case.  The  writing  relied  on,  was 
not  an  acknowledgment  of  the  parol  promise  simply,  but  a  new 
promise  in  writing,  to  perform  the  parol  promise,  and  this  is  evi- 
dently the  ground  on  which  the  Chancellor  overruled  the  plea, 
and  ordered  it  to  stand  for  an  answer.  The  statute  was  not 
insisted  on. 

The  opinion  of  Powell  (Contracts,  vol.  1,  p.  291,)  has  also 
been  cited.  But  that  opinion  is  founded  only  upon  authorities,  in 
which  the  statute  was  not  insisted  upon  ;  and  in  one  of  the  cases 
which  he  cites,  {Croyston  v.  Baines,  Prec.  Ch.  208,)  the  distinc- 
tion is  expressly  taken  between  the  case  where  a  parol  agreement 
is  confessed,  without  insisting  upon  the  statute,  and  a  confession 
accompanied  by  a  reliance  on  the  statute. 

There  being,  therefore,  no  case  in  which  such  a  parol  agree- 
ment, confessed,  has  been  carried  into  execution,  when  the 
defendant  has  insisted  on  the  statute,  this  Court  will  not  say  that 
it  is  not  bound  to  obey  the  positive  injunction  of  the  statute,  which 
forbids  any  action  to  be  brought  upon  such  an  agreement.  The 
bill  must  be  dismissed  with  costs. 


Wiggins  v.  Wiggins. 

A  deposition,  taken  more  than  six  months  after  replication,  in  a  chancery  suit,  cannot 
be  read  at  the  hearing,  unless  taken  by  consent,  or  by  order  of  the  Court,  or  out  of 
the  district. 

Bill,  answer,  replication,  and  dedimus  awarded  in  October, 
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1804.    The  cause  was  set  for  hearing  in  October,  1805.    A  depo- 
sition was  taken  in  July,  1805. 

Mr.  Taylor  objected,  that  the  deposition  being  taken  more  than 
six  months  after  the  replication,  could  not  be  read  as  evidence  on 
the  hearing.  See  the  Act  of  Assembly  of  Virginia,  November 
29,  1792,  §  46,  p.  67. 

Mr.  Sioann,  contra  contended,  that  the  Act  of  Assembly  means 
six  months  after  the  cause  is  set  for  hearing. 

Mr.  C.  Lee  and  Mr.  Simms  stated  the  practice  to  be  as  stated  by 
Mr.  Swann. 

But  the  Court  said,  that  the  words  of  the  Act  of  Assembly, 
were  too  clear  and  positive  to  admit  of  a  doubt,  and  this  Court 
cannot  say,  that  a  practice,  not  sanctioned  by  any  judicial  deci- 
sion, and  in  opposition  to  the  express  words  of  the  act,  is  a  cor- 
rect practice. 

♦ 

M.  &  B.  Redfern  v.  Rumney  et  al. 

A  chancery  attachment  will  not  lie  in  Virginia,  to  charge  the  effects  of  a  deceased  for- 
eign debtor  in  the  hands  of  a  resident  defendant. 

The  bill  in  this  case  sets  forth  —  1.  That  one,  Joseph  Hodg- 
son, late  of  White  Haven,  in  Great  Britain,  deceased,  on  the  29th 
of  October,  1798,  pretending  to  be  in  partnership  with  W.  I.  Hall, 
of  Alexandria,  purchased,  for  the  partnership,  goods  to  the  amount 
of  £500.  75.  Od.  sterling,  and  gave  to  the  complainants  a  promissory 
note,  dated  at  White  Haven,  on  that  day,  for  that  amount,  signed 
Hodgson  &  Hall.  After  the  note  was  given,  the  complainants 
understood  that  Hodgson  became  a  bankrupt  in  England,  and 
afterwards  died  intestate,  and  no  administration  was  taken  out 
upon  his  estate.  Hodgson  resided  in  England,  and  Hall  in  Alex- 
andria, and  as  the  plaintiffs  understood,  carried  on  business  on 
their  joint  account  and  profit :  That  the  goods  were  purchased 
and  shipped  by  Hodgson  to  Hall,  and  sold  in  Alexandria  ;  many 
of  the  goods  remained  unsold  at  the  time  of  Hodgson's  death : 
That  Hall  denied  the  partnership :  That  after  the  bankruptcy  of 
Hodgson,  and  before  his  death,  some  arrangement  was  made 
respecting  his  property,  by  which  the  defendant,  Rumney,  was 
authorized  to  settle  his  business  in  America,  and  to  receive  any 
debts,  or  effects  which  might  belong  to  him  there,  and  that  in 
consequence  of  that  authority,  he  collected  and  received  effects 
and  debts  of  Hodgson,  which  remained  in  Rumney's  hands,  in 
Alexandria,  in  the  District  of  Columbia,  at  the  lime  of  the  insti- 
tution of  this  suit,  and  were  received  principally  from  Hall,  for 
the  purpose  of  paying  debts  due  from  Hodgson :     That  Rumney 
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did  not  think  himself  authorized,  and  refused  to  pay  the  com- 
plainants' claim,  and  they  are  apprehensive  that  he  will  remit  the 
effects  to  Great  Britain,  and  defeat  the  complainants  of  their 
remedy.  It  then  prays  discovery  from  Rumney,  whether  he  did 
not  receive  from  Hall,  effects  greatly  beyond  the  complainants' 
claim,  for  the  purpose  of  paying  the  debts  of  Hodgson  ;  and  what 
was  the  amount  of  those  effects,  and  whether  they  were  in  his 
possession,  or  subject  to  his  power  and  direction,  at  the  time  of 
the  institution  of  this  suit.  The  relief  prayed,  is,  that  complain- 
ants' claim  may  be  decreed  to  be  paid  out  of  those  effects,  and 
such  other  decree  as  may  be  consistent  with  equity. 

Rumney's  answer,  does  not  expressly  admit  the  debt  to  be  due 
from  Hodgson  to  the  complainants,  but  says  he  thinks  it  probable. 
It  states  the  complainants  to  have  been  always  British  subjects ; 
that  Hodgson  was  born  a  British  subject,  and  resided  in  Great 
Britain  at  the  time  of  contracting  the  debt  to  the  complainants, 
and  was  declared  a  bankrupt,  according  to  the  British  statutes; 
that  Williamson  &  Birkett,  of  White  Haven,  were  duly  chosen 
and  appointed  assignees  of  the  estate  of  Hodgson,  and  undertook 
the  trust,  and  appointed  the  defendant  their  agent  and  attorney  to 
settle  and  adjust  the  accounts  and  claims  which  existed  in  the 
United  States,  between  persons  resident  therein  and  Hodgson, 
and  to  collect  and  receive  what  might  be  due  to  him,  and  to  remit 
to  the  assignees  what  he  should  receive ;  that  he  has  now  in  his 
hands  $617  collected  from  debts  due  to  Hodgson,  which  he  has 
been  restrained  by  this  suit  from  paying  over  to  the  assignees,  but 
contends  that  as  the  complainants  and  Hodgson  were  British  sub- 
jects at  the  time,  &c.,  and  the  debt  contracted  in  Great  Britain, 
the  complainants  ought  to  be  referred  to  assignees,  and  cannot 
avail  themselves  of  the  laws  of  this  country,  to  gain  an  unequal 
share  of  the  bankrupt's  effects. 

Upon  this  bill  and  answer,  the  cause  was  set  for  hearing,  and 
was  argued  by  Mr.  Sivann,  for  the  plaintiffs,  and  Mr.  C.  Lee,  for 
the  defendants. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  It  has  been 
argued  as  if  the  complainants  had  fully  established  their  claim 
against  Hodgson,  and  the  Court  will  so  consider  it,  although  if  it 
were  questioned,  it  is  doubtful  whether  that  fact  is  sufficiently  proved. 
The  counsel  for  the  complainants  relies  on  the  Act  of  Assembly  of 
the  26ih  of  December,  1792,  (P.  P.  114)  "directing  the  method 
of  proceeding  in  courts  of  equity  against  absent  debtors,  or  other 
absent  defendants,  and  for  settling  the  proceedings  on  attach- 
ments against  absconding  debtors."  But  the  complainants'  bill  is 
neither  founded  upon,  nor  supported  by  that  act.  It  slates  no 
absent  debtor,  or  absent  defendant,  but  expressly  stales  their 
VOL.  I.  26 
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debtor,  Hodgson,  to  have  departed  this  life  before  the  institution 
of  this  suit.  Hodgson  was  no  longer  their  debtor.  Their  debtor 
was  either  the  assignee  under  the  bankrupt  laws,  or  the  executor 
or  administrator  of  Hodgson. 

There  is,  however,  one  ground  of  equity  against  Rumney, 
stated  in  the  bill,  and  that  is,  thai  he  received  from  Hall  effects  in 
trust  to  pay  the  debts  of  Hodgson ;  but  this  ground  is  denied  by 
Rumney's  answer,  which  states  that  what  he  received,  he  received 
as  agent  for  the  assignees,  and  to  be  remitted  to  them.  This  the 
complainants  have  admitted  to  be  a  sufficient  answer,  by  not 
excepting  to  it  for  insufficiency ;  but  if  it  is  not,  then  the  aver- 
ment in  the  bill  stands  unanswered  by  the  defendant,  and  not 
proved  by  complainants ;  it  cannot,  therefore,  be  the  foundation 
of  a  decree.  If  it  should  be  said  that  Rumney  should  be  charged 
as  executor  in  his  own  wrong,  the  answer  is,  that  that  is  a  ground 
of  relief  at  law,  and  not  in  equity,  and  there  is  no  allegation  in 
the  bill  to  charge  him  as  such. 

There  being,  therefore,  no  ground  of  equity  admitted  or  proved, 
it  becomes  unnecessary  to  decide  the  point  on  which  the  cause 
was  argued.  The  question  argued  at  the  bar  was,  "  whether  the 
effects  of  an  English  bankrupt  in  this  country  are  transferred  by 
the  assignment ;  or  whether  the  Act  of  Assembly  prevents  the 
operation  of  that  assignment  in  this  country."  The  authorities 
cited  on  that  point,  were,  Chevalier  v.  Lynch,  Doug.  170 ;  Hunter 
V.  Potts,  4  T.  R.  182 ;  Sill  v.  Wornuick,  1  H.  Bl.  665  ;  Phillips 
V.  Hunter,  2  H.  Bl.  402 ;  Cooper's  Bankrupt  Law,  328  ;  Harris  v. 
Mandeville,  2  Dallas,  256.  It  is  sufficient  as  to  that  point  to  say, 
that  the  counsel  for  the  complainants  rested  his  whole  claim  upon 
an  Act  of  Assembly,  which  does  not  in  any  manner  apply  to  their 
case. 

The  bill,  therefore,  must  be  dismissed  with  costs. 


Chapman  &  Wise  v.  Scott. 

The  absence  of  a  witness  at  the  trial  at  law,  is  no  ground  of  equity  to  obtain  an 
injunction  to  stay  proceedings  at  law  on  the  judgment. 

Injunction  to  stay  a  judgment  at  law. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  The  simple 
and  only  ground  of  equity  stated  in  the  bill  is,  that  the  complain- 
ant had  a  good  defence  at  law,  and  duly  summoned  his  father  as 
a  witness  to  prove  it,  ("  which  will  appear  from  the  annexed  sum- 
mons.")   But  that  when  the  cause  came  on  to  trial,  the  complain- 
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ant's  father  was  so  much  indisposed,  that  he  could  not,  in  time, 
attend  as  a  witness  for  the  complainant,  and  judgment  was 
obtained  at  law  against  him.  The  summons  was  served  not  by 
a  marshal  or  other  officer,  but  by  the  son  of  the  witness.  The 
answer  denies  the  ground  of  defence  at  law,  but  does  not  say 
any  thing  of  the  absence  of  the  witness  at  the  trial.  If,  there- 
fore, the  equity  of  the  bill  is  sufficient  to  warrant  an  injunction,  it 
cannot  be  dissolved.  The  mere  fact  of  the  absence  of  a  material 
witness  at  the  time  of  trial,  is  not  of  itself  a  sufficient  ground  for 
an  injunction,  because  the  court  of  law  who  tried  the  cause,  was 
fully  competent  to  give  relief,  by  a  continuance  or  a  new  trial. 
The  bill  does  not  even  aver  that  an  application  was  made  to  the 
court  of  law  for  that  relief;  and  if  it  had,  and  the  court  had 
erroneously  refused  it,  or  had  improperly  exercised  its  discretion 
in  refusing  it,  it  is  not  competent  for  a  court  of  equity  to  revise 
and  correct  the  errors  of  a  court  of  law  in  a  case  in  which  the 
latter  had  complete  jurisdiction,  equitable  as  well  as  legal. 

There  being  therefore,  no  ground  of  equity  in  the  bill,  the 
injunction  must  be  dissolved. 


"Wright  v.  "West's  Executrix. 

A  devise  of  lands,  "  after  payment  of  debts,"  subjects  the  land  to  the  payment  of  the 

debts. 
Where  a  clerk  certifies  the  mayor,  it  is  not  necessary  that  the  mayor  should  certify 

the  clerk. 

Bill  in  equity  for  the  sale  of  real  estate  to  pay  debts.  The 
words  of  the  will  were,  "  I  give  the  whole  of  what  I  may  be  pos- 
sessed of,  at  my  decease,  and  after  my  debts  are  paid,  to  Mrs. 
West." 

The  plaintifPs  claim  was  for  a  balance  due  for  work  and  labor. 

Mr.  E.  J.  Lee,  for  the  defendant,  demurred  to  the  bill,  because 
it  did  not  state  that  the  plaintiff  could  not  establish  his  debt  at 
law,  nor  that  he  could  not  prove  the  amount  of  assets  at  law.  If 
the  will  makes  the  real  estate  assets,  the  executrix  is  bound  to 
return  them  in  the  inventory. 

Demurrer  overruled. 

The  defendant  then  offered  an  answer,  sworn  before  an  alder- 
man of  Richmond,  who  was  ex  officio  a  justice  of  the  peace. 
Rev.  Code,  72.  The  alderman  was  certified  by  the  Mayor  of 
Richmond,  who  was  certified  by  the  clerk  of  the  Court  of  Hust- 
ings. 
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Mr.  Taylor,  for  the  plaintiff,  objected  to  the  answer,  because 
the  mayor  had  not  certified  the  clerk  of  the  Court  of  Hustings. 

But  the  Court  overruled  the  objection,  upon  consideration  of 
the  case  of  Foils  v.  GhequierCy  in  this  Court  in  March,  1805,  not 

reported. 

♦ 

McCuLLOCH  V,  McLain's  Executors. 

The  words,  "I  will,  in  the  first  place,  that  my  just  debts  be  paid,"  charge  the  real 
estate  with  the  payment  of  the  debts. 

Bill  in  equity  to  charge  real  estate  with  the  payment  of  debts. 
The  words  of  the  will  were,  "  I  will,  in  the  first  place,  that  my 
just  debts  be  paid  by  my  executors."  The  testator  then  devises 
all  his  estate,  real  and  personal,  to  trustees,  and  makes  them 
executors.  The  authorities  cited  for  the  complainant  were  :  1  Eq. 
Ca.  Ab.  198  ;  2  Id.  371,  372  ;  and  Trott  et  al.  v.  Vernon,  2Yem. 
708. 

The  Court  decreed  a  sale  of  the  real  estate. 


Wilson,  Executor,  v.  Bastable. 

Eqnity  will  not  relieve  against  a  judgment  at  law,  upon  plene  administravit,  on  the 
ground  that  the  defendant  at  law  could  not  produce  vouchers  to  support  his  plea, 
unless  there  be  in  the  bill  an  allegation  of  fraud,  mistake,  surprise,  or  accident. 

Motion  to  dissolve  an  injunction,  to  stay  proceedings  at  law 
upon  a  judgment  rendered  on  the  issue  of  pleiie  administravit. 
The  only  equity  stated  in  the  bill  was,  that  the  defendant  at  law 
could  not  support  his  plea  for  want  of  vouchers.  No  fraud,  mis- 
take, accident,  or  surprise,  was  alleged. 

Mr.  E.  J.  Lee  cited  the  case  of  Wilson  v.  Bell,  2  Call,  104 ; 
Dunlop  V.  Shelton,  before  Chief  Justice  Marshall ;  Robinson  v. 
Bell,  2  Vern.  146  ;  and  Stephenson  v.  Wilson,  2  Vern.  325. 

Mr.  Swann,  for  the  defendant,  cited  White  v.  Bannisler^s  Ex- 
ecuiors,  1  Wash.  168. 

Injunction  dissolved. 

♦ 

Patrick  Ramsay  v.  Wilson  et  al. 

Notice  of  motion  to  dissolve  an  injunction,  given  on  the  first  day  of  the  term,  is  notice 
of  a  motion  to  be  made  at  the  next  term. 

Bill  for  injunction.     Injunction  granted  out  of  court. 
The  defendant's  answer  was  filed  on  the  first  day  of  this  term, 
(25lh  November,  1805,)  and  indorsed  "  notice  to  dissolve." 
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Mr.  E.  J.  Lee,  for  the  defendants,  now  (May,  10,  1806,  being 
November  term  adjourned,)  moved  to  dissolve. 

The  Court  stopped  him,  and  said  the  notice  was  not  to  this, 
but  to  the  next  terra,  and  refused  to  hear  it  now. 


Ladd  v.  Wilson. 

The  Court  will  not,  in  general,  suffer  the  affidavits  of  jurymen  to  be  read,  upon  a 
motion  for  new  trial,  on  the  ground  of  mistake,  miscalculation,  or  misconduct  of  the 
jury. 

Verdict  for  the  plaintiff. 

Motion  by  the  defendant  for  a  new  trial,  grounded  on  the  affi- 
davits of  three  or  four  of  the  jurymen,  that  a  mistake  was  made 
by  the  foreman  in  calculating  upon  the  principles  agreed  on  by 
the  jury  ;  some  of  the  others,  particularly  the  foreman,  believed 
there  was  no  mistake. 

Mr.  Swann,  for  the  plaintiff,  cited  Vasie  v.  Delaval,  1  T.  R.  11, 
and  Cochran  v.  Street,  1  Wash.  79. 

The  Court  were  of  opinion,  that  it  was  dangerous  to  take  the 
affidavits  of  jurors  as  to  mistakes  of  calculations,  &c. ;  but  on 
reading  the  affidavits,  there  did  not  appear  to  have  been  an  error 
in  the  foreman's  calculation,  and  a  new  trial  was  refused.  The 
Court,  however,  wished  it  not  to  be  considered  as  giving  a  sanc- 
tion to  the  practice  of  taking  such  affidavits  of  jurymen. 


Roberdeau  v.  Roberdeau. 

The  testator  having  bequeathed  a  certain  annual  allowance  to  his  three  younger  child- 
ren, to  be  paid  out  of  the  rents  of  his  real  estate,  and  having  by  his  will  disposed  of  all 
his  property  except  the  reversion  of  certain  land,  directs  his  executors,  in  case  the 
rents  should  not  be  sufficient  to  pay  the  allowance,  to  adopt  some  mode  for  raising 
the  deficiency  out  of  the  other  parts  of  the  estate  not  devised  to  his  wife  :  Held,  that 
the  executors  had,  thereby,  power  to  sell  the  reversion  of  the  lands. 

The  widow  is  to  bear  her  proportion  of  the  executors'  commissions. 

The  opinion  of  the  Court  was  delivered  by  Cranch,  C.  J. 

The  questions  submitted  to  the  Court  in  this  case,  and  upon 
■which  it  is  necessary  to  decide,  before  a  final  decree  can  be  made 
■with  propriety,  are,  1.  Is  the  real  estate  of  the  testator  liable  to 
the  payment  of  the  annuities  given  by  the  will  to  the  three 
younger  children  ?  2.  Whether  the  executors'  commissions  are 
to  be  a  charge  against  the  general  estate,  so  as  eventually  to  form 
a  charge  against  the  residuum  after  payment  of  the  debts,  specific 
26* 
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legacies,  and  Ihe  widow's  dower  and  thirds,  or  whether  the 
specific  legacies  and  dower  are  to  bear  their  proportion  of  that 
expense. 

1.  Whether  the  real  estate  is  liable  for  the  annuities  to  the 
younger  children.  This  question  depends  upon  the  construction 
of  the  will.  The  testator  first  directs  his  debts  to  be  paid,  and  for 
that  purpose  empowers  his  executors  to  sell  Pennsylvania  lands  on 
the  waters  of  the  Ohio,  his  shares  in  the  Potomac  Company,  and 
his  unimproved  ground  below  the  bank,  in  the  town  of  Alexandria. 

He  then  bequeathes  to  his  wife  his  household  and  kitchen  furni- 
ture, and  devises  to  her,  for  life,  his  dwelling-house  and  lot,  and 
by  a  codicil,  a  child's  share  in  fee-simple  in  the  residuum  of  his 
real  estate.     The  will  then  proceeds  in  these  words  :  — 

"  Item.  I  do  order  and  direct,  that  my  executors  do,  out  of 
the  rents  of  my  estate,  allot  and  appropriate  the  sum  of  £70, 
annually,  to  each  of  my  three  younger  children,  namely,  Jane, 
James,  and  Harriet,  for  their  education  and  maintenance,  which 
sums  are  to  be  respectively  paid  unto  Jane  and  Harriet,  until  they 
arrive  to  the  age  of  eighteen,  and  unto  James  until  he  arrives  at 
the  age  of  twenty-one  years ;  and  as  my  said  children  severally 
attain  the  age  aforesaid,  I  direct  that  the  aforesaid  annual  allow- 
ance of  £70  shall  cease. 

"  And  I  do  further  direct,  that  if  the  rent  at  present  arising 
from  my  estate,  shall  not,  from  any  accident,  be  sufficient  to 
answer  the  aforesaid  allowance  to  my  three  children  before  men- 
tioned, that  my  executors  do  adopt  some  mode  for  raising  any 
deficiency,  out  of  the  other  parts  of  my  estate  not  hereby  devised 
to  my  said  wife. 

"  Item.  I  give  and  devise  all  the  rest  of  my  real  estate,  not 
hereby  in  any  manner  before  appropriated,  unto  my  several  child- 
ren, Isaac,  Ann,  Mary,  Selena,  Jane,  James,  and  Harriet,  and  to 
their  heirs  and  assigns,  to  be  equally  divided  among  them." 

The  testator  then  devises  the  reversion  of  the  house  and  lot 
before  devised  to  his  wife  for  life,  to  his  children,  in  fee,  to  be 
equally  divided,  &c. 

"  Iiem.  I  give  and  devise  to  my  said  children,  and  to  their 
heirs  and  assigns  forever,  to  be  equally  divided  between  them, 
those  parts  of  my  said  estate  which  have  been  hereby  appropri- 
ated for  raising  the  sums  of  money  hereby  directed  to  be  appro- 
priated for  the  education  and  support  of  my  three  younger 
children,  namely,  Jane,  James,  and  Harriet,  the  said  division  to 
be  made  as  those  sums  shall  respectively  cease  to  be  paid." 

He  then  authorizes  his  executors  to  lease  out  the  property 
devised  to  his  wife,  during  her  life,  and  pay  the  rents  to  her ;  and 
also  to  grant  on  ground-rent  forever,  during  the  minority  of  Jane, 
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James,  and  Harriet,  such  part  of  his  unimproved  grounds  as, 
upon  a  division  of  his  estate,  should  be  allotted  to  them,  reserving 
the  rent  to  the  child  whose  ground  should  be  so  granted.  He 
then  appoints  his  wife  guardian  of  his  three  younger  children,  and 
nominates  her  and  Colonel  Simms  his  executors. 

By  a  codicil,  reciting  that  the  rents  of  his  lands  granted  to  John 
Fitzgerald,  and  of  a  warehouse  demised  to  Abraham  Morehouse 
&  Co.,  would  amount  to  a  greater  annual  sum  than  that  which 
by  his  will  he  had  appropriated  to  the  education  and  maintenance 
of  his  younger  children,  he  directs  the  surplus  of  those  rents  to 
be  appropriated  to  the  payment  of  his  debts,  and  nominates  Alex- 
ander Smith,  executor,  with  the  two  others.  Mr.  Smith  alone 
qualified  as  executor,  and  the  widow  renounced  her  right  under 
the  w^ill,  and  betook  herself  to  her  dower  and  thirds. 

The  testator  seems  to  have  been  persuaded  that  the  rents  of  a 
part  of  his  real  estate  would  have  been  sufficient  to  raise  the 
annuities  as  they  should  become  payable  ;  and  in  that  case,  and 
under  that  impression,  he  directed  his  executors  to  allot  and  ap- 
propriate a  certain  part  of  the  rents  for  that  purpose,  intending 
thereby,  as  appears  from  the  subsequent  expressions  of  the  will, 
that  his  executors  should  designate  what  part  of  his  estate  should 
stand  specifically  charged  with  those  annuities,  and  that  the  resi- 
due of  his  estate  (except  what  he  had  devised  for  payment  of  his 
debts,  and  also  except  what  he  had  devised  to  his  wife,)  should 
be  immediately  divided,  during  the  minority  of  his  yoimger  child- 
ren. And  that  those  parts  of  his  estate  which  should  have  been 
allotted  and  appropriated  by  his  executors  to  ariswer  the  annui- 
ties should  be  divided  as  the  annuities  respectively  ceased.  The 
whole  of  this  arrangement  depended  upon  the  event  that  a  part 
only  of  the  rents  of  his  real  estate  would  have  been  suflBcient  to 
raise  the  annuities. 

But  he  also  contemplated  and  provided  against  the  possibility 
of  a  different  state  of  things,  viz.,  that  the  rents  of  all  his  real 
estate  (not  devised  to  his  wife  and  not  devised  for  the  payment 
of  his  debts)  might  not  be  sufficient  to  raise  the  annuities  for  the 
younger  children.  In  this  event  he  declared  his  will  to  be  that 
his  executors  should  adopt  some  mode  for  raising  any  deficiency 
out  of  the  other  parts  of  his  estate  not  devised  to  his  wife,  giving 
them  thereby  an  unlimited  authority,  and  demonstrating  his  inten- 
tion to  be,  that  the  annuities  should  be  paid  at  all  events,  and  that 
the  deficiency  should  be  raised  out  of  the  other  parts  of  his 
estate  not  devised  to  his  wife.  Words  cannot  be  stronger  to  show 
an  intention  to  charge  such  other  parts  of  his  estate  with  the  pay- 
ment of  such  deficiency.  The  question  arises,  what  other  parts  ? 
Other  than  what  ?    Other  than  the  rents  of  his  estate  not  devised 
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to  his  wife ;  for  the  case  contemplated  all  those  rents  to  be  ex- 
hausted. These  other  parts  could  not* be  the  household  and 
kitchen  furniture,  for  they  were  specifically  bequeathed  to  his 
wife,  and  he  has  excepted  them  from  the  burden  of  the  annuities. 
It  could  not  mean  the  personal  estate,  because  that  was  the  proper 
fund  for  the  payment  of  his  debts,  and  was  contemplated  by  him 
as  insufficient  for  that  purpose,  as  appears  by  his  devising  certain 
parts  of  his  real  estate  for  the  payment  of  debts,  in  aid  of  his 
personal  estate.  The  parts  of  his  estate,  other  than  the  rents  of 
his  estate,  must  therefore  have  been  the  land  itself,  the  fee-simple, 
the  reversion.  A  power  to  raise  the  deficiency  out  of  the  land 
itself  or  out  of  the  fee-simple,  or  out  of  the  reversion,  must  have 
been  a  power  to  mortgage,  or  to  sell. 

It  does  not  appear  in  this  cause,  that  at  any  time  since  the  tes- 
tator's death,  the  rents  of  his  estate,  clear  of  his  wife's  prior 
claim,  have  been  sufficient  to  answer  the  annuities.  If  the  fact  is 
that  they  have  not  been  sufficient,  then  all  those  provisions  of  the 
will  which  were  predicated  upon  their  sufficiency,  failed  of  effect; 
and  the  olher  provisions  of  the  will,  which  were  predicated  upon 
the  insufficiency  of  the  rents,  came  into  operation. 

It  appears,  by  the  account  taken  by  the  commissioners  under 
the  order  of  this  Court,  that  the  rents  of  the  estate,  (clear  of  the 
widow's  claim,)  received  by  the  executors,  have  proved  insuffi- 
cient to  answer  the  annuities ;  and  there  is  no  fraud  or  negligence 
charged  upon  the  executor.  Fraud  or  negligence  are  not  to  be 
presumed  without  evidence.  If  the  insufficiency  happened  neither 
by  fraud  nor  negligence,  it  must  have  been  by  accident. 

The  Court,  therefore,  must  consider  the  case  to  be  that  the 
rents  of  the  testator's  estate  were,  by  accident,  not  sufficient  to 
answer  the  annuities,  in  which  case,  as  has  been  before  stated,  the 
executors  had  the  power  to  raise  the  deficiency,  by  sale  or  mort- 
gage of  the  reversion  of  the  estate  or  of  some  part  of  it.  They 
have  not  done  so,  and  the  residuary  legatees  among  whom  the 
division  has  been  made,  derive  the  whole  benefit  of  the  estate, 
•which  the  executors  might  have  sold  or  mortgaged.  They  have 
gained,  therefore,  what  the  younger  children  (the  specific  lega- 
tees) have  lost;  contrary  to  the  maxim  in  equity,  Nemo  debet 
locuptelari  aliena  jactura. 

The  true  construction  of  the  will  is,  that,  in  the  first  place,  the 
rents  of  the  estate,  clear  of  the  widow's  claim,  were  to  be  applied 
to  the  discharge  of  the  annuities,  and  if  the  rents  should  not  be 
sufficient,  the  reversion  was  liable. 

The  order  of  priority  of  the  several  parties  having  claims 
upon  the  testator's  real  estate  under  the  will,  is  this:  1.  First,  the 
widow,  who  could  not  be  deprived  of  her  dower  without  her  con- 
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sent.  2.  The  creditors,  so  far  as  the  real  estate  is,  by  the  will, 
subjected  to  the  payment  of  debts.  3.  The  specific  legatees  (the 
annuitants.)     4.  The  residuary  legatees  (the  seven  children.) 

There  is  no  foundation  for  the  idea  that  the  annuity  of  either  of 
the  younger  children  is  to  cease  upon  a  division  of  the  estate  during 
their  minority.  They  are  not  bound  to  divide  upon  such  terms ; 
perhaps  no  division,  during  their  minority,  can  absolutely  bind 
ihem ;  but  at  all  events  the  Court  is  bound  to  see  that  such  divi- 
sion shall  not  prejudice  their  rights.  The  division  can  only  go  to 
the  satisfaction  of  so  much  of  their  annuities  as  is  chargeable  upon 
that  portion  of  the  estate  which  is  allotted  to  them  upon  the  divi- 
sion. 

Upon  the  whole,  therefore,  the  Court  is  clearly  of  opinion  that 
the  deficiency,  after  applying  the  rents  of  the  estate  (clear  of  the 
widow's  claim)  towards  the  discharge  of  the  annuities,  is  a  charge 
upon  the  real  estate,  the  land  itself,  and  must  be  accounted  for  in 
equal  proportions  by  the  seven  children,  among  whom  that  estate 
has  been  divided. 

On  the  second  point  the  Court  is  of  opinion,  that  the  widow 
ought  to  pay  her  proportion  of  the  executors'  commissions. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


JUNE  TERM,  1806,  AT  WASHINGTON.! 


United  States  v.  Samuel  Myers. 

It  is  an  assault  to  double  the  fist  and  run  it  at  another,  saying,  "  If  you  say  so  again  I 
will  knock  you  down." 

Presentment,  for  an  assault  on  Jane  McGrath.  The  evidence 
was  that  the  defendant  doubled  his  fist  and  ran  it  towards  the 
"witness,  saying,  "  If  you  say  so  again  I  will  knock  you  down." 

Mr.  Key,  for  the  defendant,  contended  that  it  was  not  an  assault. 
The  words  explain  the  act,  and  show  the  intention  not  to  be  to  com- 
mit a  battery.  It  was  like  the  case  of  the  man  putting  his  hand  on 
his  sword,  and  saying,  if  it  were  not  term  time  or  assizes,  I  would 
kill  you,  &c. ;  and  he  moved  the  Court  to  instruct  the  jury  that  it 
was  no  assault. 

Mr.  Jones,  Attorney  for  the  United  States,  contra. 

The  Court,  (nem.  con.)  refused  to  give  the  instruction. 

Verdict,  guilty.     Fined  five  dollars. 


United  States  v.  Richard  Pignel. 
It  is  not  necessary  that  a  peace-oflScer  should  have  a  warrant  to  suppress  an  affray. 

Presentment,  for  opposing  Clement  Venable,  a  constable,  in 
the  execution  of  his  duty  ;  it  having  been  proved  that  Venable  had 
a  warrant  against  the  defendant. 

Mr.  Law,  for  the  defendant,  moved  that  the  warrant  should  be 
produced,  and  to  instruct  the  jury  to  that  effect. 

1  Time  of  session  of  the  Court  changed.  See  Act  of  Congress  of  April  21,  1806, 
chapter  36,    [2  Stat,  at  Large,  390.] 
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Mr.  Jones,  contra.  It  is  not  necessary  to  produce  the  warrant. 
Venable  took  the  man  in  an  affray,  and  had  a  right  to  do  so  as  a 
peace-officer. 

The  Court,  {nem.  con.)  instructed  the  jury  that  if  they  should  be 
of  opinion,  from  the  evidence,  that  Venable,  the  constable,  was  in 
the  general  execution  of  his  office  as  a  conservator  of  the  peace, 
and  as  such  endeavoring  to  suppress  the  affi*ay,  then  it  is  not  ne- 
cessary to  produce  the  warrant  spoken  of  by  the  witness.  But  if 
the  jury  should  be  of  opinion  that  he  was  only  endeavoring  to  exe- 
cute the  warrant,  then  the  warrant  must  be  produced,  or  its  non- 
production  satisfactorily  accounted  for. 


R.  Peter  v.  John  Suter. 

Upon  surrender  of  the  debtor  upon  a  ca.  sa.  the  Court  will  not,  without  motion,  order 
him  to  be  committed  in  execution. 

Judgment,  at  December,  1804.  Ca.  sa.  issued  and  sent  to 
D.  Peter,  returnable  to  this  term.  The  principal  surrendered  in 
discharge  of  hi^  bail. 

Mr.  Mason,  for  the  plaintiff,  was  absent ;  no  notice  had  been 
given. 

The  Court  received  the  surrender  of  the  debtor,  and  refused 
to  order  him  into  commitment,  the  plaintiff  not  having  prayed  it. 

Mr.  Caldwell  then  appeared  for  plaintiff,  and  prayed  him  in 
commitment,  and  he  was  committed. 


Smith  et  al.  v.  Joiin  F.  Watson. 

An  affidavit  to  hold  to  bail  must  be  positive. 

Motion  by  Mr.  Caldwell,  for  the  defendant  to  appear  without 
bail.  The  cause  of  action  was  an  account  and  affidavit  by  one  of 
the  plaintiffs,  that  the  above  account,  as  staled,  is  "  true  and  cor- 
rect, according  to  the  best  of  his  knowledge  and  belief."  1  Sel. 
Prac.  112. 

Per  Curiam.  The  affidavit  is  not  sufficient  to  hold  to  bail.  It 
is  not  such  as  would  support  a  prosecution  for  perjury.  In  gene- 
ral the  Court  will  rule  bail  upon  the  production  of  any  written 
instrument  purporting  to  be  signed  or  sealed  by  the  defendant, 
whereby  he  promises  or  obliges  himself  to  pay  a  certain  sum  of 
money  or  quantity  of  tobacco,  without  an  affidavit.  In  other 
general  cases  they  will  require  an  affidavit  stating  a  certain  sum 
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due  for  the  debt  or  damages,  or  that  damages  have  been  sustained 
to  some  certain  amount ;  and  if  the  cause  of  action  arise  upon  an 
open  account,  the  affidavit  ought  to  be  at  least  as  certain  and  posi- 
tive as  that  which  the  Act  of  Assembly  of  Maryland,  1729,  c.  20, 
§  9,  requires  to  make  the  account  evidence  in  cases  where  the 
dealings  do  not  exceed  £10  in  one  year.     See  Grayham,  v.  Kon- 

kapot,  [post,  313.] 

^ 

United  States  v.  M.  Kennedy. 

An  indictment  will  not  lie  for  forestalling  the  Georgetown  market  contrary  to  the 

by-law. 

Indictment  for  forestalling  Georgetown  market  contrary  to  by- 
law of  Georgetown. 

Verdict,  guilty. 

By  the  by-law,  the  penalty  is  ten  dollars  and  to  "  be  recovera- 
ble as  in  cases  of  small  debts  by  warrant,  one  half  to  the  clerk  of 
the  market,  the  other  to  the  use  of  the  corporation." 

Judgment  arrested.     Fitziiugh,  J.,  absent. 


United  States  v.  William  Lambell. 
Parol  evidence  may  be  given  of  the  contents  of  a  lost  warrant. 

Indictment  for  opposing  Clement  Venable,  in  the  execution  of 
his  duty  as  a  constable. 

Mr.  F.  S,  Key,  objected  to  parol  testimony  of  the  warrant  being 
given,  because  it  is  matter  of  record.     Peake's  L.  E.  19. 

The  Court  permitted  the  contents  of  the  warrant  to  be  proved 
by  parol,  after  the  magistrate  had  sworn  that  he  had  searched 
every  part  of  his  house  where  it  was  probable  to  find  it  and  could 
not ;  and  that  he  believed  it  was  lost  or  destroyed ;  that  he  had 
not  seen  it  since  the  officer  returned  it  to  him. 

Verdict,  guilty ;  fined  thirty  dollars. 


United  States  v.  William  Wary. 

Parol  evidence  of  the  contents  of  a  warrant  cannot  be  given  unless  the  loss  of  the  war- 
rant be  proved. 

Indictment  for  resisting  Clement  Venable  in  the  execution  of 
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his  duty  as  a  constable;  in  serving  a  warrant  from  Sannnel  N. 
Small  wood,  a  justice  of  the  peace.  The  justice  swore  that  he 
had  searched  the  papers  among  which  it  was  probable  that  the 
warrant  would  be  filed,  but  if  he  had  had  more  time  to  search  he 
thought  it  probable  it  could  be  found. 

The  Court  thought  this  not  sufficient  to  admit  parol  evidence  of 
its  contents,  and  refused  to  wait  while  the  witness  should  make 
further  search,  it  being  Saturday,  half  past  two  o'clock,  P.  M.,  and 
the  witness'  office  being  more  than  a  mile  distant. 

Verdict,  not  guilty. 

♦ 

William  P.  Tibbs  and  Thomas  Blanc  v.  Parrott. 

In  an  action  for  goods  sold  by  Tibbs  &  Company,  the  plaintiffs  must  prove  them- 
selves to  DC  the  firm  of  Tibbs  &  Company. 

Assumpsit  for  goods  sold  and  delivered.  On  the  trial  of  he 
issue  of  non  assumpsit,  Mr.  Mason,  for  the  defendant,  moved  the 
Court  to  instruct  the  jury  that  they  must  be  satisfied  that  the  con- 
tract was  made  with  the  plaintiffs,  William  P.  Tibbs  and  Thomas 
Blanc.  The  deposition  of  the  only  witness  on  the  part  of  the 
plaintiffs,  says  the  goods  were  sold  for  and  on  account  of  William 
P.  Tibbs  and  Company. 

Mr.  Jones,  for  the  plaintiffs,  contended  that  it  is  not  necessary 
for  the  plaintiffs  to  prove  themselves  to  be  partners,  unless  upon 
a  plea  in  abatement. 

The  Court  stopped  Mr.  Mason  in  reply,  and  said  the  law  is 
too  plain  to  require  further  argument.  The  plaintiffs  must  sat- 
isfy the  jury  that  the  contract  was  made  between  the  plaintiffs 
and  defendants.  The  deposition  having  only  stated  that  the 
goods  were  sold  by  William  P.  Tibbs  &  Company,  the  jury  must 
be  satisfied  by  evidence  that  the  house  of  William  P.  Tibbs  & 
Company,  consists  of  the  plaintiffs,  William  P.  Tibbs  and  Thomas 
Blanc.     The  plaintiffs  took  a  bill  of  exceptions. 

Verdict  for  defendant.  New  trial  granted,  on  the  ground  of 
surprise,  that  the  Court  should  require  such  evidence.  See  the 
case  of  Woodward  Sf  Co.  v.  Sutton  Sf  Mandeville,  at  Alexandria, 
November  term,  1806. 


Grayham  v.  Konkapot. 

An  affidavit  in  the  form  of  that  required  by  the  Act  of  Maryland,  of  1729,  is  sufficient 
to  hold  the  defendant  to  bail. 

Mr.  Jones,  for  the  defendant,  moved  to  reconsider  the  order  for 
VOL.  I.  27 
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ruling  him  to  bail.  The  words  of  the  affidavit  are  the  same  as 
those  required  by  the  Act  of  1729,  and  therefore  within  the  rule 
of  the  Court.  The  Court  were  also  moved  to  reconsider  the 
case  of  Smith  et  al.  v.  Watson,  [ante,  311,]  which  they  did,  and 
unanimously  affirmed  the  former  decision. 


United  States  v.  Caspar  Wagner. 

It  is  not  felony  to  steal  rails  fixed  into  posts  inserted  in  the  ground,  if  the  severance 
of  the  rails  from  the  posts  and  the  taking  and  carrying  away  were  one  continued  act. 

Indictment  for  stealing  three  fence-rails,  the  property  of  some 
person  or  persons  to  the  jury  unknown. 

Mr.  Law,  for  the  prisoner,  contended  that  the  fence  was  part 
of  the  freehold,  and  therefore  the  defendant  was  only  guilty  of  a 
trespass. 

Per  Curiam.  If  the  jury  should  be  satisfied,  from  the  evidence, 
that  the  rails  were  fixed  in  the  posts  for  the  purpose  of  making  a 
fence,  and  the  posts  were  fixed  in  the  ground,  and  that  the 
prisoner  severed  them  from  the  posts  and  took  them  away  at  the 
same  time  as  one  continued  act,  the  prisoner  was  not  guilty  of 
felony  but  only  of  a  simple  trespass. 

Verdict,  not  guilty. 


Tenny  v.  Densley  &  Burford. 

An  insolvent  debtor  will  be  discharged  from  arrest  for  costs  accrued  partly  before  and 
partly  after  his  discharge  under  the  act. 

Ca.  sa.  for  costs  on  verdict  at  December  term,  1805,  for  defend- 
ant, Tenny.  On  the  30th  of  September,  1805,  Densley  had  been 
discharged  under  the  Insolvent  Law  of  1803,  [2  Stat,  at  Large, 
237,]  by  the  10th  section  of  which,  he  is  to  be  discharged  if  taken 
on  any  process  or  any  judgment  for  any  debt,  damages,  or  costs 
contracted,  owing  or  growing  due  before  his  discharge.  Part  of 
these  costs  were  growing  due  or  were  contracted  before  his  dis- 
charge. The  defendant,  Densley,  was  discharged  by  the  Court 
on  that  ground.    (Duckett,  J.,  absent.) 
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United  States  v.  Elizabeth  Shorter. 

The  wife  of  him  whose  goods  are  stolen  is  not  a  competent  witness  for  the  prosecution 
unless  the  husband  has  released  to  the  United  States  his  share  of  the  fine. 

Indictment  for  stealing  a  gold  ring  and  a  pair  of  shoes,  the 
property  of  Samuel  Long.  Phoebe  Long,  his  wife,  was  called  as 
a  witness  on  the  part  of  the  United  Slates. 

Mr.  Caldwell,  for  the  prisoner,  objected  to  her  being  sworn, 
because  of  the  interest  of  her  husband  in  the  one  half  of  the  fine. 

The  Court  (Duckett,  J.,  absent,)  said  she  was  not  a  compe- 
lent  witness,  without  a  release  by  her  husband,  of  his  right  to  the 
fine.    Verdict,  guilty. 

» 

Negro  Moses  v.  Patrick  Dunnaho. 

A  petitioner  for  freedom  has  not  a  right  to  go  in  search  of  his  witnesses. 

Petition  for  freedom. 

Mr.  Caldwell,  for  the  petitioner,  moved  the  Court  for  leave  to 
the  petitioner  to  go  in  search  of  evidence  in  support  of  his  peti- 
tion. 

Refused.  The  Court  said  they  knew  no  law  which  authorized 
them  to  give  such  leave.  The  usual  recognizance  is  to  permit  the 
petitioner  to  attend  court  from  time  to  time. 


Wilson  v.  Harbaugh. 

In  case  of  the  death  of  a  plaintiff,  the  filing  of  letters  of  administration  by  his  admi- 
nistrator is  such  a  proceeding  in  the  case  before  the  tenth  day  of  the  second  court,  as 
will  justify  the  Court  in  retaining  cognizance  of  the  cause,  under  the  Act  of  1785, 
c.  80,  §  1. 

The  plaintiff's  death  was  suggested,  July,  1805. 

Mr.  Morsell,  for  the  defendant,  then  objected  that  the  appear- 
ance of  the  executor  was  not  entered  within  the  first  ten  days  of 
this  term,  and  relied  on  the  Acts  of  Assembly,  1785,  c.  80,  "^  1, 
and  1787,  c.  9,  ^  7.  The  Act  of  1785,  says,  if  there  be  no  ap- 
pearance or  other  proceeding  before  the  tenth  day  of  the  second 
court,  &c.,  the  action  shall  be  struck  off. 

Mr.  Van  Horne.  The  plaintiff's  letters  of  administration  were 
filed  on  the  7th  day  of  this  term.  This  is  a  "  proceeding."  The 
words  of  the  Act  of  1787,  "  where  new  parties  are  to  be  made," 
gives  a  further  time/    The  Act  of  1785,  meant  to  give  a  year. 
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Mr.  Morsell,  in  reply.  The  word  "  proceeding,"  in  the  Act  of 
1785,  applies  only  to  the  case  of  the  death  of  the  defendant.  The 
words  "  to  be  made  "  in  the  Act  of  1787,  are  only  applicable  to 
cases  happening  after  the  passage  of  that  act. 

The  Court  was  of  opinion  that  the  filing  of  the  letters  of  ad- 
ministration was  such  a  proceeding  in  the  case  before  the  tenth 
day  of  the  second  court,  as  justified  the  Court  in  retaining  cogni- 
zance of  the  cause. 


Negro  William  Foster  v.  "William  Simmons. 

An  importation  of  a  slave  from  the  county  of  Alexandria,  into  the  county  of  Wash- 
ington, is  an  importation  into  the  State  of  Maryland,  within  the  meaning  of  the  Act 
of  1796,  c.  G7,  as  adopted  by  Congress  on  the  twenty-seventh  of  February,  1801. 

Petition  for  freedom  on  the  ground  that  the  petitioner  was 
born  and  on  the  27th  of  February,  1801,  resided  in  that  part  of 
the  District  of  Columbia,  which  was  ceded  by  Virginia  to  the 
United  States,  with  Mr.  Chapman,  his  owner,  who  sold  him  to 
Mr.  Payne,  who  sold  him  to  the  defendant  in  Washington  county, 
in  this  district,  and  sent  him  to  the  defendant,  from  the  county  of 
Alexandria,  into  this  county.  By  the  Act  of  Congress  of  the  27th  of 
February,  1801,  [2  Stat,  at  Large,  103,]  it  is  enacted  that  the  laws 
of  Maryland,  as  they  then  existed,  should  continue  in  force  in 
that  part  of  the  district  which  was  ceded  by  that  State.  And  the 
Act  of  Maryland,  1796,  c.  67,  was  then  in  force,  by  which  it  is 
enacted  "  that  it  shall  not  be  lawful  to  import  or  bring  into  this 
State,  by  land  or  water  any  negro,  mulatto,  or  other  slave  for  sale 
or  to  reside  in  this  State ;  and  any  person  brought  into  this  State 
as  a  slave  contrary  to  this  act,  if  a  slave  before,  shall  thereupon 
cease  to  be  the  property  of  the  person  so  importing,  &c.,  and 
shall  be  free." 

Mr.  Caldioell.  for  the  defendant,  moved  the  Court  to  instruct 
the  jury,  that  if  they  should  find  that  on  the  twenty-seventh  of 
February,  eighteen  hundred  and  one,  the  petitioner  resided  with, 
or  under  the  authority  of  his  master  in  Alexandria,  his  master  had 
a  right  to  send  him  into  the  county  of  Washington,  and  the  peti- 
tioner did  not  thereby  gain  his  freedom. 

Mr.  Mason,  on  the  same  side,  contended  that  all  locality  as 
States  ceased  as  to  the  two  parts  of  the  district  at  the  time  of  the 
transfer  of  jurisdiction  by  the  two  States  to  the  United  States. 
That  a  law  for  the  forfeiture  of  property  ought  to  be  construed 
strictly  in  favor  of  the  property  in  the  master.  That  neither  the 
letter  nor  spirit  of  the  Act  of  Maryland  has  been  violated.  That 
the  defendant  has  not  brought  a  slave  into  the  State  of  Maryland. 
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Mi'.  Jones  and  Mr.  Hiort,  for  the  petitioner,  contended,  that  as 
the  law  in  Washington  county  was  to  continue  as  it  was  before 
the  twenty-seventh  of  February,  eighteen  hundred  and  one,  and 
as  the  law  before  that  day,  in  the  county  of  Washington,  was, 
that  no  slave  could  be  lawfully  imported  into  that  county,  the  law 
is  the  same  yet,  and  that  a  bringing  from  Alexandria  county  to 
Washington  is  the  same  as  from  Virginia  to  Maryland.  If  this 
adopted  law  is  to  be  construed  so  strictly,  there  is  no  limitation  to 
importation  of  slaves,  even  directly  from  Africa.  The  Act  of 
Congress  of  the  third  of  May,  1802,  c.  52,  ^  7,  [2  Stat,  at  Large, 
193,]  only  authorizes  slaves  to  be  brought  from  Virginia  and 
Maryland  into  the  district  as  they  might  before  the  twenty-seventh 
of  February,  1801.  That  is,  Virginia  slaves  may  be  brought  into 
Alexandria  county,  and  Maryland  slaves  into  Washington  county, 
but  it  does  not  authorize  the  bringing  of  slaves  from  Virginia  into 
Maryland,  nor  from  Maryland  into  Virginia.  Lacy  carried  Lee's 
slaves  from  Alexandria  to  Georgetown,  and  the  Court  decided 
it  was  a  carrying  out  of  the  State  of  Virginia,  within  the  meaning 
of  the  Act  of  Assembly  of  Virginia  of  the  25lh  of  January,  1798, 
«§,  6  and  7,  p.  374. 

The  Court  {nem.  con.)  refused  the  instruction,  saying  that  they 
must  take  the  whole  act,  or  no  part  of  it.  If  this  construction 
be  not  given  to  the  statute,  there  is  no  law  to  prevent  the  import- 
ation of  slaves  into  the  District  of  Columbia.  It  was  the  intention 
of  Congress  to  continue  in  force  in  this  part  of  the  district  all  the 
laws  as  they  then  existed. 


United  States  v.  Frederick  Hunter. 

A  confession  made  under  the  impulse  of  threats  or  of  promises  of  favor,  is  not  evi- 
dence.    But  facts  discovered  in  consequence  of  such  confession  are  evidence. 

Satisfaction  to  the  owner  of  the  goods  stolen,  is  admissible,  but  if  made  merely  to 
avoid  the  inconvenience  of  imprisonment,  and  not  under  a  consciousness  of  guilt, 
it  is  not  evidence  against  the  prisoner. 

Indictment  for  larceny. 

Mr.  W.  H.  Dorsei/,  for  the  prisoner,  prayed  the  Court  to  in- 
struct the  jury,  thai  if  the  prisoner's  confession  was  made  after 
threats,  &c.,  or  promises  of  favor,  then  neither  the  confession,  nor 
the  making  satisfaction  to  the  owner,  is  competent  evidence  against 
the  prisoner  in  this  prosecution. 

Mr.  Jones,  Attorney  for  the  United  States,  contended,  that  if 
the  confession  be  corroborated  by  any  facts  discovered  in  conse- 
quence of  the  confession,  the  confession  itself  may  go  in  evidence. 

The  Court  gave  the  following  instruction,  namely :  If  the  jury 
27* 
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should  be  satisfied,  by  the  evidence,  that  the  confession  of  the 
prisoner  was  made  under  the  impulse  of  threats  or  of  promises  of 
favor,  such  confession  is  not  evidence.  But  that  any  facts  dis- 
covered in  consequence  of  such  confession,  which  facts  would  in 
themselves  be  evidence  against  the  prisoner,  are  still  good  evi- 
dence, notwithstanding  they  were  discovered  by  means  of  the 
confession.  That  the  fact  of  payment,  or  satisfaction  to  the 
owner  of  the  things  stolen,  is  a  fact  admissible  in  evidence  to  the 
jury ;  but  if  the  jury  should  believe  the  payment  or  satisfaction 
was  made  merely  to  avoid  the  inconvenience  of  imprisonment  or 
of  a  trial,  and  not  under  a  consciousness  of  having  committed  the 
offence,  it  is  not  evidence  against  the  prisoner. 

Verdict,  guilty,  and  sentenced  to  be  fined  ten  dollars,  and 
whipped  ten  stripes. 


United  States  v.  Negress  Terry,  a  Free  Woman. 

Slaves  are  competent  witnesses  for  free  negroes  indicted  for  assault  and  battery. 

Indictment  for  assault  and  battery  on  Mr.  Foxon.  A  slave  was 
offered  as  witness  for  the  traverser. 

Mr.  Jones,  Attorney  for  United  States,  objected.  By  the 
Maryland  law  of  1717,  c.  13,  §  2,  "  no  slave  shall  be  received  as 
evidence  in  any  cause  wherein  any  christian  white  person  is  con- 
cerned." > 

The  Court  permitted  the  slave  to  be  sworn. 

Verdict,  not  guilty. 


The  Mayor  and  Council  of  the  City  of  Washington  v. 

Wheaton. 

The  corporation  ofWashington  had  authority  under  the  charter  of  1802,  §  7,  to  pass  a 
by-law  to  regulate  and  license  hackney-coaches. 

Appeal  from  the  judgment  of  William  Thornton,  a  justice  of 
the  peace,  in  an  action  of  debt  for  penalty  of  the  by-law,  for 
running  hacks  without  license,  contrary  to  the  by-law,  c.  9. 

The  Court  instructed  the  jury  that  the  corporation  had  a  right 
and  power  under  their  charter  of  3d  May,  1802,  <§>  7,  [2  Stat,  at 
Large,  197,]  to  make  such  a  by-law,  and  that  it  was  necessary  for 
the  defendant  to  show  an  actual  license. 
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Stephenson  v.  Giberson. 

Upon  an  attachment  under  the  Act  of  1795,  c.  56,  the  plaintiff  must  prove  his  deht 

before  he  can  obtain  judgment  of  condemnation. 
Quare,  whether  attachment  lies  for  unliquidated  damages. 

Attachment  under  the  Act  of  Maryland  of  1795,  c.  56. 

The  plaintiff  made  affidavit  and  annexed  articles  of  agreement 
by  which  the  defendant  had  agreed  to  do  bricklaying  work  for  the 
plaintiff. 

The  Court  refused  to  condemn  the  attached  effects  without 
proof  of  the  debt,  and  doubted  whether  a  claim  of  unliquidated 
damages  can  be  the  ground  of  an  attachment  under  the  Act  of 
1795. 


Birch  &  Small  v.  Butler. 

In  order  to  obtain  an  attachment  under  the  Act  of  Maryland  of  1795,  c.  56,  it  is  not 
necessary  that  all  the  plaintiffs  should  make  the  affidavit,  nor  that  it  should  appear 
that  they  were  citizens  of  the  United  States. 

The  writ  of  attachment  and  the  capias  may  be  amended  by  inserting  the  christian 
names  of  the  plaintiffs,  by  the  leave  of  the  Court,  before  condemnation. 

Attacfiment  under  the  Act  of  Maryland  of  1795,  c.  56. 

Mr.  Morsell  and  Mr.  Dorsey,  1.  Objected  that  the  oath  was 
made  by  Small  only.  2.  That  the  christian  names  of  Birch  & 
Small  are  not  mentioned,  either  in  the  writ  of  capias,  or  of  attach- 
ment, nor  in  the  affidavit.  3.  That  it  must  appear  on  the  papers 
that  the  plaintiffs  were  citizens  of  the  United  States.  The  act 
was  made  for  a  certain  class  of  people,  for  citizens  of  the  United 
States  only.  If  an  insolvent  law  applies  only  to  citizens  of  Mary- 
land, it  must  be  shown  that  they  are  citizens. 

The  Court  stopped  Mr.  F.  S.  Key  as  to  the  1st  objection. 

Mr.  F.  S.  Key.  As  to  2d,  the  omission  of  the  christian  name 
does  notafiect  the  merits.  This  objection  would  not  prevail  on  a 
motion  in  arrest  of  judgment.  It  could  only  be  taken  advantage  of 
by  a  special  demurrer.  The  Court  refused  to  quash  the  attachment 
and  suffered  the  plaintiff  to  amend  the  capias  and  attachment,  by 
inserting  the  christian  names.  They  did  not  think  it  necessary 
that  the  plaintiffs  should  aver  themselves  to  be  citizens  of  the 
United  States. 
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Ambler  v.  McMechen. 

It  is  not  necessary  that  a  forthcoming  bond  should  recite  the  return  of  the  execution, 
nor  the  certificate  of  the  service,  nor  the  name  of  the  person  by  whom  it  was  served ; 
but  it  must  state  that  the  execution  was  served. 

A  mistake  in  calculating  the  marshal's  fees  may  be  cured  by  a  release  ;  and  judgment 
may  be  rendered  for  the  true  sum. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  This  is  a 
motion  for  an  execution  on  a  forthcoming  bond,  dated  November 
18th,  1799,  which  recites  the  amount  of  the  execution  on  the 
judgment  to  be  four  hundred  and  sixteen  dollars  and  sixty  cents, 
including  all  legal  costs  attending  the  execution.  The  defendant 
opposes  the  award  of  execution  on  this  bond.  1.  Because  it  does 
not  recite  the  service  of  the  former  execution,  and,  2.  Because  it 
does  not  recite  the  amount  due  thereon. 

The  words  of  the  Act  of  Assembly  (p.  298,  <§.  13,)  are  "  a  bond 
from  such  debtor  and  securities,  payable  to  the  creditor,  reciting 
the  service  of  such  execution,  and  the  amount  of  the  money  or 
tobacco  due  thereon,  and  with  condition  to  have  the  goods  and 
chattels  forthcoming  at  the  day  of  sale  appointed  by  such  sheriff 
or  officer."  And  such  a  bond,  when  returned,  is  to  have  the 
force  of  a  judgment ;  and  thereupon  the  Court,  on  motion,  may 
award  execution  for  the  money  and  tobacco  therein  mentioned, 
with  interest  from  the  date  of  the  bond,  and  costs. 

The  defendant  produces  the  execution  upon  which  the  bond 
was  taken,  which  appears  to  be  for  f  372.05 


Costs,        I 


18.06 
20 


398.51 


Marshal's  corn's  5  per  cent,  on  ^300.00     $15.00 

2  per  cent,  on       98.51         1.97         16.97 
Service,  63 

$416.11 
The  error  of  49  cents,  is  the  difference  between  2  and  2^  per 
cent,  on  98.51.     The  bond  recites  the  service  of  the  execution  to 
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have  been  made  by  James  Campbell,  deputy  town-sergeant, 
whereas  the  execution  appears  to  have  been  returned  by  C. 
Turner,  the  town-sergeant  himself.  In  consequence  of  this  vari- 
ance, it  is  contended  by  the  defendant's  counsel,  that  the  service 
of  the  execution  is  not  recited  in  the  bond.  Upon  this  point,  the 
Court  is  of  opinion,  that  the  return  by  the  principal  sergeant  is 
not  conclusive  evidence  that  the  service  was  not  made  by  Camp- 
bell, his  deputy,  as  alleged  in  the  bond. 

The  Act  of  Assembly  which  has  been  cited,  (p.  123,  §  26,)  and 
■which  requires  the  deputy  to  indorse  his  name  as  well  as  that  of 
his  principal,  on  the  writ  which  he  has  served,  does  not  make  void 
the  service  if  the  deputy  should  fail  to  indorse  his  name  on  the 
writ.  It  only  subjects  him  to  a  penalty  ;  and  the  object  of  the  law 
was  to  prevent  disputes  between  sheriffs  and  their  deputies. 

The  act  respecting  the  forthcoming  bond,  does  not  require  that 
it  should  recite  the  return  of  the  execution,  nor  the  certificate  of 
the  service,  nor  the  name  of  the  person  by  whom  the  service  was 
made ;  but  it  must  recite  the  service  of  the  executidn  ;  that  is,  as 
the  Court  understands  it,  the  bond  shall  aver  that  the  execution 
has  been  served.  This  has  been  done,  and  therefore  the  Court 
thinks  the  bond  has  satisfied  the  words  and  spirit  of  the  act  in 
this  respect. 

As  to  the  other  objection,  that  the  amount  due  on  the  execu- 
tion is  not  recited,  because  the  sum  stated  in  the  bond  includes 
the  marshal's  commissions,  which  are  miscalculated,  and  are  stated 
to  be  forty-nine  cents  too  much,  the  Court,  at  a  former  argu- 
ment of  the  case,  intimated  to  the  counsel  for  the  defendant,  that 
the  point  was  probably  settled  in  the  cases  of  Scott  v.  Hormbi/, 
1  Call,  41,  and  the  three  following :  Bell  v.  Marr,  1  Call,  47 ; 
Worsham  v.  Egleston,  1  Call,  48,  and  Wilkinson  v.  McLochlin, 
1  Call,  49;  and  that,  unless  a  distinction  could  be  taken  between 
this  case  and  the  principle  on  which  those  cases  were  decided, 
their  authority  was  decisive.  An  attempt  has  been  made  to  point 
out  a  difference.  It  is  said  that  in  the  cases  in  Call's  Reports,  the 
amount  due  upon  the  execution  was  in  every  instance  truly 
stated,  but  the  bond  contained  an  additional  sum  separate  from 
the  amount  due  on  the  execution ;  that  the  error  existed  in  this 
separate  sum;  and  that  the  bond  contained  in  itself  the  data  by 
which  the  amount  really  due  upon  the  execution  might  be  ascer- 
tained and  the  bond  itself  corrected.  But  upon  an  examination 
of  those  cases  the  Court  does  not  find  the  fact  to  be  so. 

In  the  case  of  Scott  v.  Hornsby,  the  sheriff"  took  the  bond,  includ- 
ing his  commissions.  It  does  not  appear  that  the  amount  of  the 
commissions  was  stated  in  the  bond.  It  rather  seems,  from  the 
report  of  the  case,  that  the  principal,  costs,  and  commissions  were 
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Stated  in  an  aggregate  sum.  Yet,  the  plaintiff  having  released 
those  commissions,  the  court  awarded  execution  for  the  residue. 

In  the  case  of  Bell  v.  Marr,  1  Call,  47,  the  forthcoming  bond 
exceeded  the  amount  of  the  execution  by  the  sum  of  X23.  6s.  l^d. 
Execution  was  awarded  on  the  bond  for  the  whole  sum,  and  three 
days  afterwards  the  plaintiff  released  the  excess  on  record,  and 
the  judgment  was  affirmed  on  writ  of  error.  Here  it  is  not  stated 
whether  the  d£23.  65.  l^d,  was  part  of  a  whole  sum,  or  whether 
it  formed  a  separate  item  in  the  execution  ;  but  the  former  seems 
the  most  probable  conjecture. 

In  Worsham  v.  Egleston,  1  Call,  48,  the  bond  recited  the  amount 
of  the  execution  to  be  7342  pounds  of  tobacco,  including  interest, 
costs,  and  the  sheriff's  commissions.  The  execution  was  only  for 
6940  lbs.  tobacco.  The  Court  of  Appeals,  reversed  the  judgment 
on  account  of  the  commissions  being  included,  but  gave  judgment 
in  favor  of  the  plaintiff  for  the  residue.  Here  the  sum  clearly  was 
aggregate,  and  the  commissions  not  specially  stated  in  the  bond. 
It  was  exactly  the  present  case  in  that  respect. 

So  in  Wilidnson  v.  McLochlin  Sf  Co.,  1  Call,  49,  the  bond 
recited  that  the  execution  amounted  to  £195.  125.  6c?.,  including 
interest,  sheriff's  commissions,  and  all  legal  costs.  But  the  execu- 
tion was  only  for  £187.  135.  Id.  The  same  judgment  was  enter- 
ed by  the  Court  of  Appeals  as  in  the  last  case,  and  yet  there 
was  nothing  in  the  bond  itself  by  which  the  error  could  be  cor- 
rected. 

These  two  last  cases  are  exactly  in  principle  the  same  as  that 
now  before  us,  and  are  decisive  that  the  plaintiff  is  entitled  to 
his  execution  for  the  whole  amount  of  the  condition  of  the  bond, 
excepting  the  49  cents  error  in  calculating  the  commissions. 

The  plaintiff  had  better  release  the  49  cents  before  the  award 
of  execution  is  entered.     Execution  to  be  awarded. 

Mr.  Swann,  for  the  plaintiff. 

Mr.  Youngs,  for  the  defendant. 

Note.  The  Hon.  Allen  Bowie  Duckett  took  his  seat  on  the 
Alexandria  Bench,  July  3d,  1806. 


United  States  v.  G.  N.  Lyles. 

A  mere  honorary  obligation  to  indemnify  a  prosecutor,  who  is  liable  for  costs,  is  not  a 
sufficient  interest  to  exclude  the  testimony  of  the  witness. 

Indictment,  for  assault  and  battery  on  Joshua  Riddle.     John 
Johnston's  name,  as  prosecutor,  was  indorsed  on  the  indictment. 
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Joshua  Kiddle  was  examined  as  a  witness  on  the  part  of  the 
prosecution,  and  on  cross-examination  said  he  felt  himself  bound 
in  honor  to  indemnify  Johnston,  in  case  he  should  be  obliged  to 
pay  costs  ;  but  he  had  made  no  engagement ;  that  Mr.  Taylor, 
his  counsel,  had  managed  the  business,  and  that  he  had  no  conver- 
sation himself  with  Johnston.  See  Peake's  L.  E.  93,  104,  105 ; 
1  Sir.  129. 

Mr.  Youngs,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  Riddle  was  not  a  competent  witness,  being  disqualified 
by  his  interest. 

The  Court  (after  considerable  deliberation  and  doubt)  refused 
to  give  the  direction.  (Duckett,  J.,  absent.)  The  general  prin- 
ciple seemed  to  be  that  it  must  be  a  direct  interest,  and  not  ideal 
or  imaginary.  Here  was  no  promise,  no  direct-  engagement,  no 
legal  obligation. 


Mum  V.  Geiger. 

A  receipt  of  a  bond  of  a  third  pei"son  "  in  part  pay  "  of  a  precedent  debt  is  conclu- 
sive evidence  of  payment  to  that  extent,  although  the  obligor  was  insolvent  at  the 
time  of  the  receipt  given. 

Indebitatus  assumpsit,  for  a  desk  and  bookcase  sold  and  deli- 
vered. The  defendant  produced  a  receipt  from  the  plaintiff,  for 
a  bond  of  one  Allison,  for  £16.  145.  10 ac?.,  "  in  part  pay  on  a  desk 
and  bookcase." 

The  Court  (Duckett,  J.,  absent,)  said  it  was  conclusive  evi- 
dence that  the  bond  was  received  in  part  payment,  although  the 
bond  might  have  been  unproductive,  and  Allison  insolvent  at  the 
time. 


United  States  v.  Sandford. 

It  is  no  ground  for  general  demurrer  to  an  indictment,  for  a  misdemeanor  under  the 
laws  of  Virginia  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not  written  at 
the  foot  of  the  indictment. 

Indictment,  for  assault  and  battery.  General  demurrer,  be- 
cause the  name  of  a  prosecutor  was  not  indorsed  according  to  the 
Act  of  Assembly. 

Mr.  E.  J.  Lee,  for  the  traverser,  cited  the  law  of  Virginia,  of  13 
November,  1792,  and  read  the  title  of  the  act  to  show  the  intent 
to  prevent  vexatious  and  malicious  prosecutions.  The  24th  section 
(p.  105)  requires  that  "  the  name  and  surname  of  the  prosecutor, 
and  the  town  or  county  in  which  he  shall  reside,  with  his  title  or 
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profession  shall  be  written  at  the  foot  of  every  bill  of  indictment 
for  any  trespass  or  misdemeanor  before  it  be  presented  to  the 
grand  jury."  By  the  25th  section  the  prosecutor  is  to  answer  for 
costs,  and  by  the  28th  section  may  be  compelled  to  give  security 
for  costs.  There  must  be  a  prosecutor  to  every  indictment  for  a 
misdemeanor. 

The  Act  of  1802,  p.  431,  by  excepting  cases  where  the  indict- 
ment is  sent  up  by  order  of  Court,  or  found  on  the  knowledge  of 
two  of  the  grand  jury,  shows  this  to  be  the  true  construction  ;  so 
also  the  Act  of  1795,  p.  346,  which  requires  that  the  names  of  the 
grand  jurymen  upon  whose  knowledge  an  indictment  is  found, 
and  of  the  witnesses  who  have  been  called  upon  by  the  court  or 
the  grand  jury,  shall  be  indorsed  on  the  indictment,  declares  that 
they  shall  not  be  liable  for  costs,  implying  thereby  that  if  not 
called  upon  by  the  court  or  the  grand  jury  they  would  be  liable 
for  costs. 

In  the  cases  of  United  States  v.  Jamesson,  [ante,  62,]  and  United 
States  v.  Singleton,  [ante,  237,]  the  objection  was  taken  in  arrest 
of  judgment,  which  was  supposed  to  come  too  late. 

Mr.  Jones,  for  the  United  States.  The  law  did  not  mean  that 
misdemeanors  could  not  be  prosecuted  without  a  prosecutor.  It 
did  not  mean  to  include  those  of  a  public  nature,  such  as  perjury, 
conspiracy,  forgery,  &c.,  but  contemplated  only  such  as  result 
from  an  injury  to  a  single  individual.  The  construction  depends 
upon  the  subject-matter  upon  which  the  legislature  were  legislat- 
ing. The  defendant  relies  upon  a  negative  pregnant,  viz.,  that 
no  indictment  shall  be  sent  to  the  grand  jury  without  a  prosecutor. 
But  the  true  construction  is  that  where  there  is  a  prosecutor  his 
name  shall  be  indorsed ;  but  where  there  is  no  prosecutor  his 
name  cannot  be  indorsed.  The  prosecutor  means  a  person  who 
prosecutes  in  the  name  of  the  United  States,  or  in  the  name  of 
the  United  States  and  himself.  The  civil  law  calls  him  delator. 
The  prosecutor  is  not  bound  to  pay  the  costs  of  the  United  States ; 
he  is  only  liable  for  the  defendant's  costs.  The  only  penalty  for 
not  giving  security  for  costs  is,  that  the  indictment  shall  be  dis- 
missed with  costs,  that  is,  costs  against  the  commonwealth.  Pro- 
secutor means  one  who  shares  the  penalty.  Cowell,  in  his  Inter- 
preter, (tit.  Prosecutor,)  defines  him  as  one  that  follows  a  cause 
in  another's  name.  He  calls  them  promoters — promotores,  who 
prosecute  in  their  own  name  and  the  king's.  The  oath  of  a  grand 
juror  is,  that  he  shall  present  things  that  otherwise  come  to  his 
knowledge.  The  practice  in  Virginia  is  variable.  It  has  never 
been  settled  by  the  Court  of  Appeals.  The  construction,  contend- 
ed for  by  the  defendant,  would  submit  the  whole  penal  code  to 
the  mercy  of  an  individual. 
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Mr.  E.  J.  Lee,  in  reply.  It  does  not  put  the  penal  code  in  the 
power  of  an  individual.  It  is  not  necessary  that  any  one  should 
take  upon  himself  the  odium  of  prosecuting.  The  grand  jury  or 
the  court  may  call  upon  witnesses.  The  Attorney-General,  ex 
officio,  may  file  an  information.  The  Court  may  order  a  bill  of 
indictment.  If  the  grand  jury  do  not  call  on  the  witness,  nor  the 
Court,  nor  the  Attorney-General,  and  the  witness  goes  volunta- 
rily to  the  grand  jury,  the  legislature  meant  that  there  should  be 
a  prosecutor  liable  for  the  defendant's  costs.  As  to  the  25ih  sec- 
tion, if  the  prosecutor  fails  to  give  security  for  costs,  the  indict- 
ment is  dismissed  with  costs  against  the  prosecutor,  not  against 
the  commonwealth.  Affirmative  statutes,  giving  a  remedy,  are  to 
be  construed  as  implying  a  negative  of  other  remedies. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  This  is  an 
indictment  for  an  assault  and  battery,  to  which  there  is  a  general 
demurrer,  on  the  ground  that  the  name  of  a  prosecutor,  &c.,  was 
not  written  at  the  foot  of  the  indictment  before  it  was  presented 
to  the  grand  jury.  The  words  of  the  24th  section  of  the  law  are  : 
"And  the  name  and  surname  of  the  prosecutor,  and  the  town  or 
county  in  which  he  shall  reside,  with  his  title  or  profession,  shall 
be  written  at  the  foot  of  every  bill  of  indictment  for  any  trespass 
or  misdemeanor,  before  it  be  presented  to  the  grand  jury."  But 
the  act  does  not  say  what  shall  be  the  consequence  of  an  omission 
to  comply  with  the  command.  It  does  not  say  that  the  indictment 
shall  be  quashed  or  dismissed,  nor  impose  any  penalty,  or  create 
any  disability  in  the  indictment ;  it  does  not  say  that  such  omission 
shall  vitiate  the  indictment  or  render  it  void.  But  if  it  is  made  a 
necessary  part  of  an  indictment,  perhaps  the  want  of  the  name 
may  be  taken  advantage  of  on  general  demurrer. 

The  question,  then,  will  be,  whether  it  be  a  necessary  part  of 
every  indictment  for  a  trespass  or  misdemeanor,  that  the  name  of 
the  prosecutor,  &c.,  should  be  written  at  its  foot.  If  the  words  of 
this  section  are  construed  strictly,  and  if  the  omission  to  write  the 
name  of  the  prosecutor  vitiates  and  renders  void  the  indictment, 
then  it  is  not  in  the  power  of  government,  nor  of  the  grand  jury, 
to  prosecute  an  offender  who  has  been  guilty  of  the  grossest  mis- 
demeanor, unless  some  individual  person  will  become  prosecutor, 
and  make  himself  responsible  for  costs.  For  the  words  of  the 
law  are,  "  every  bill  of  indictment  for  a  trespass  or  misdemeanor." 
The  grand  jury  could  not  find  a  bill  even  on  their  own  knowledge, 
although  bound  to  do  so  by  their  oath.  The  Court  could  not 
order  a  bill  to  be  sent  to  the  grand  jury  even  for  the  most  aggra- 
vated trespass  or  misdemeanor.  It  would  be,  as  has  been  justly 
observed  in  the  argument,  to  subject  the  whole  authority  of 
government  as  to  the  whole  penal  code,  (excepting  the  case  of 
VOL.  I.  28 
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felony,)  to  the  will  of  an  individual.  The  38th  section  speaks  of 
the  prosecutor  in  all  offences,  not  capital,  and  authorizes  the  Court 
to  compel  the  prosecutor  to  find  security  for  costs.  There  seems, 
therefore,  not  more  reason  for  supposing  that  the  legislature  meant 
to  require  a  prosecutor  in  all  cases  not  capital,  than  in  those  of 
trespass  and  misdemeanor  only.  The  phraseology,  also,  of  the 
Act  of  1795,  (p.  346,  §  2,)  countenances  the  suggestion,  that  the 
legislature  did  not  mean  to  require  a  prosecutor  to  every  indict- 
ment for  a  trespass  or  misdemeanor.  It  supposes  the  case  that 
such  an  indictment  may  be  found  by  a  grand  jury,  upon  the 
knowledge  of  two  of  their  own  body,  or  upon  the  testimony  of  a 
witness  called  upon  by  them,  or  by  the  Court,  and  then  goes  on 
to  enact  that  the  names  of  such  witnesses  shall  be  indorsed  on  the 
indictment,  but  provides  that  they  shall  not  thereby  be  subjected 
to  costs. 

This  shows,  that  by  the  first  act,  a  prosecutor  was  not  always 
necessary,  and  even  if  he  was,  yet  by  the  Act  of  1795,  there 
were  three  cases  in  which  no  prosecutor  was  required.  If,  then, 
it  be  not  necessary  that  the  name  of  a  prosecutor  should  be 
indorsed  on  everi/  indictment  for  a  trespass  or  misdemeanor,  the 
mere  want  of  such  indorsement  is  not  a  good  ground  of  general 
demurrer.  Besides,  it  does  not  appear  that  the  witnesses,  whose 
names  are  indorsed  on  the  indictment,  were  not  called  upon  by 
the  grand  jury,  or  the  Court.  By  their  names  being  indorsed,  it 
is  to  be  presumed  that  they  were  so  called  upon,  because  it  is  not 
necessary  that  in  any  other  case  their  names  should  be  indorsed. 
If  they  were  thus  called  upon,  it  seems  to  be  a  fair  inference,  from 
the  Act  of  1795,  that  no  prosecutor  was  required. 

But  it  is  said  that  the  Act  of  January  28,  1802,  (p.  431,)  con- 
tains evidence  of  a  legislative  construction  of  the  Act  of  1792, 
(pp.  102,  105,)  and  that  such  construction  is  to  be  respected, 
although  the  Act  of  1802  itself  is  not  in  force  in  the  District  of 
Columbia. 

The  answer  to  this  is,  that  it  is  the  province  of  the  judiciary, 
and  not  of  the  legislature,  to  declare  what  the  law  is  or  has  been. 
The  legislature  can  only  say  what  it  shall  be.  A  subsequent 
declaration  by  a  legislature  of  the  meaning  of  a  prior  law,  cannot 
alter  that  law  as  to  past  cases.  It  cannot  give  to  the  law  any 
other  construction  than  that  which  would  have  been  fairly  given 
by  the  judicial  department.  But  the  preamble  of  the  Act  of 
1792,  says  only,  that  there  have  been  doubts  as  to  the  construc- 
tion, for  the  removing-  ivhereof,  &c.,  which  must  mean,  for  the 
future.  If  it  was  intended  as  an  ex  post  facto,  or  rather  a  retro- 
spective law,  it  cannot  operate  here,  because  subsequent  to  our 
separation  from  Virginia  ;  if  it  is  only  evidence  of  a  legislative 
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construction,  it  is  not  more  binding  on  the  judiciary,  than  if  it 
had  been  an  executive  construction.  It  is  not,  in  fact,  evidence 
of  any  legislative  construction  ;  it  is  only  evidence  of  the  exist- 
ence of  doubts  in  the  mind  of  some  person  or  persons;  and  even 
those  doubts  cannot  be  supposed  to  extend  farther  than  the 
remedy  which  the  legislature  applied,  which  was  only  to  the  case 
of  an  indictment  founded  upon  a  presentment  made  on  the  know- 
ledge of  the  grand  jury,  or  of  two  of  their  members.  Nothing, 
therefore,  can  be  inferred  from  the  Act  of  1802. 

The  words  of  the  Act  of  1792,  are  not  that  the  name  of  "  a 
prosecutor,"  but,  the  name  of  "  the  prosecutor."  By  thus  using 
the  definite  article,  the  legislature  must  be  presumed  to  speak  of 
some  particular  prosecutor.  The  question  which  naturally  occurs 
upon  the  words  "  the  prosecutor,"  is,  what  prosecutor  ?  The 
answer  must  be,  the  person  who  voluntarily  goes  before  the  grand 
jury  with  his  complaint.  Before,  therefore,  you  can  require  that 
the  name  of  such  a  prosecutor  should  be  written  at  the  foot  of 
the  indictment,  you  must  show  his  existence.  You  must  show 
that  there  was  some  person  who  voluntarily  complained  to  the 
grand  jury.  Even  then  it  seems  doubtful  whether  a  general 
demurrer  would  be  the  mode  of  taking  advantage  of  the  omis- 
sion. 

A  general  demurrer  admits  the  fact,  that  the  traverser  did 
assault  and  beat  the  person  named  in  the  indictment.  The 
offence  is  legally,  substantially,  and  technically  set  forth.  The 
facts  stated  in  the  indictment  are  all  well  pleaded,  and  therefore 
are  all  admitted  by  the  demurrer.  It  would  be  a  strange  con- 
struction of  the  act,  which  would  suppose  that  the  legislature 
intended  that  the  traverser,  after  confessing  himself  guilty, 
should  avail  himself  of  a  provision  which  was  only  to  enure  to 
his  benefit  in  case  of  his  innocence.  It  seems  to  the  Court,  that 
the  only  mode  of  taking  advantage  of  the  omission,  in  the  case 
where  the  advantage  could  be  taken,  would  be  by  a  motion  to 
quash  the  indictment,  grounded  upon  the  fact  apparent  upon  the 
record,  or  supported  by  affidavit,  that  some  person  (naming  him) 
did  voluntarily  complain  to  the  grand  jury  of  the  offence  slated 
in  the  indictment. 


Norwood  v.  Sutton. 

Sapplemental  affidavits  will  not  be  received  upon  a  motion  for  the  continuance  of  a 
cause. 

To  support  a  plea  in  abatement,  for  not  naming  all  the  joint  promisors,  it  is  not  neces- 
sary for  the  defendant  to  prove  that  the  plaintiff  knew  he  was  dealing  with  a  copart- 
nership. 

Assumpsit  for  freight  of  goods.     Plea  in  abatement,  that  the 
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promise,  if  any,  was  made  by  the  defendant  jointly  with  one  John 
Mandeville. 

Mr.  Jones,  for  the  defendant,  moved  for  a  continuance  of  the 
cause  on  affidavit. 

The  Court  thought  the  affidavit  not  sufficient,  and  refused  to 
receive  a  supplemental  affidavit,  on  the  ground  that  it  is  a  prac- 
tice leading  to  perjury.  The  Court  referred  to  the  case  of 
Datvson  v.  Boi/d,  at  Washington,  on  a  habeas  corpus  from  Alex- 
andria. 

Mr.  Jones  prayed  the  Court  to  instruct  the  jury,  that  it  is  not 
necessary  for  the  defendant  to  prove  that  the  plaintiff  knew  of 
the  partnership.  Rice  v.  Shuie,  5  Burr.  2611,  and  Abbott  v. 
Smith,  2  W.  Black.  947  ;  Watson  on  Partnership,  240. 

Mr.  Youngs,  contra.  The  plaintiff  is  not  bound  to  know  the 
partners,  but  if  the  plaintiff  knew  he  was  dealing  with  a  com- 
pany, then  the  defendant  may  plead  partnership.  The  defendant 
must  show  that  the  plaintiff  knew  that  the  defendant  was  in  part- 
nership with  somebody.     Watson  on  Partnership,  235. 

The  Court,  (nem.  con.)  instructed  the  jury,  that  upon  this  issue 
on  a  plea  in  abatement,  it  is  not  necessary  for  the  defendant  to 
prove  that  the  plaintiff  knew  of  a  partnership  between  the  defend- 
ant and  any  other  person,  nor  that  Mandeville  was  his  partner  at 
the  time  of  the  contract,  that  fact  not  being  in  issue. 


Frazier  v.  Lomax. 

Upon  executing  a  writ  of  inquiry  upon  a  judgment  by  default,  the  jury  must  find  at 
least  one  mill  in  damages. 

Upon  the  execution  of  a  writ  of  inquiry. 

Mr.  Youngs,  for  the  plaintiff,  said  the  practice  was  to  find  a 
cent,  without  any  evidence,  the  default  having  admitted  something 
to  be  due. 

The  Court  instructed  the  jury  that  they  might  and  ought  to 
find  the  smallest  possible  sum  due,  which  was  one  mill,  being  the 
smallest  money  of  account  known  in  the  United  States.  Verdict 
accordingly. 


Ex  parte  Negro  Letty. 

A  petitioner  for  freedom,  in  custody,  will  not  be  discharged  upon  the  request  of  the 
master,  unless  upon  security  given  by  him  to  have  the  petitioner  forthcoming,  &c., 
to  prosecute  a  claim  for  freedom. 

Habeas  corpus  upon  the  petition  of  a  man  claiming  to  be  the 
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master  of  the  negro  Lelty,  committed  to  jail  by  a  magistrate, 
upon  a  complaint  made  that  she  was  entitled  to  her  freedom 
under  the  law  of  Virginia,  December  25,  1795,  (P.  P.  346.) 

Mr.  Young's,  for  her  master,  contended  that  the  justice  had  not 
stated  that  the  master  failed  or  refused  to  give  bond.  That  her 
title  to  freedom  must  be  proved,  by  legal  evidence,  before  she  can 
be  detained  against  the  will  of  the  master.  The  negro  had  been 
confined  in  jail  in  Washington,  and,  while  in  jail  there,  was  sold 
by  B.  G.  Orr  to  Henry  Dawes,  of  Georgetown,  by  him  brought  to 
Alexandria,  and  sold  to  Dozier,  of  South  Carolina.  She  had 
petitioned  for  her  freedom  in  Washington  county,  where  the  peti- 
tion was  still  pending. 

Mr.  Hiort,  for  the  prisoner,  filed  a  petition  praying  that  she 
may  be  protected  from  being  removed  out  of  the  district,  until 
her  petition  for  freedom  can  be  heard  in  Washington. 

The  Court,  after  consideration,  refused  to  suffer  the  master  to 
take  the  negro  away,  unless  upon  giving  security  not  to  take  her 
out  of  the  District  of  Columbia,  &c.  according  to  the  Maryland 
practice,  and  remanded  her. 


Gordon  v.  Riddle. 

If  bail  has  not  been  required  upon  the  capias  ad  respondendum,  it  will  not  be  required 
upon  setting  aside  the  office  judgment  without  affidavit. 

Assumpsit  against  the  drawer  of  a  check  ;  no  affidavit  to  hold 
to  bail. 

Mr.  E.  J.  Lee  moved  to  set  aside  the  office  judgment,  without 
giving  bail,  no  bail  being  originally  required. 

Mr.  C.  Lee,  contra,  produced  the  check,  but  no  affidavit. 

The  Court  permitted  the  defendant  to  appear,  and  set  aside 
the  office  judgment  without  special  bail. 


VowELL  V.  Lyles. 

To  set  aside  an  office  judgment,  the  coort  will  not  permit  the  defendant  to  plead 
specially,  matter  which  may  be  given  in  evidence  upon  the  general  issue. 

Assumpsit  against  indorser  of  a  promissory  note. 

Mr.  Youngs,  to  set  aside  the  office  judgment,  offered  to  plead, 
1.  Non  assumpsit.  2.  That  the  maker  had,  at  the  time  of  the 
institution  of  the  suit,  more  property  in  his  hands  than  would  have 
28* 
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discharged   the   debt.     3.   That  no   consideration   passed   from 
plaintiff  to  defendant. 

The  Court  refused  to  receive  the  two  last  pleas,  because  the 
facts,  if  they  amounted  to  a  defence,  may  be  given  in  evidence 
under  the  general  issue. 


United  States  v.  Brow^ning. 

In  all  cases  of  felony,  by  the  laws  of  Virginia,  the  prisoner  is  entitled  to  a  peremptory 
challenge  of  twenty  jurors. 

The  counsel  for  the  prisoner,  namely,  Messrs.  C.  Simms,  C.  Lee, 
E.  J.  Lee,  and  Hiort,  contended,  that  as  this  theft  was  charged  in 
the  indictment  to  have  been  done  feloniously,  the  prisoner  had  a 
right  to  a  peremptory  challenge  of  twenty  jurors,  under  the  Act 
of  Assembly  (Old  Rev.  Code,  109.)  See  U.  S.  v.  Michael  Car- 
rigo,  [ante,  49.] 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  This  is  an 
indictment  under  the  Act  of  Congress  of  1790,  [1  Stat,  at  Large, 
112,]  for  stealing  a  tub  of  butter.  The  indictment  states  that  the 
prisoner  feloniously  took,  and  carried  away,  &c.,  contrary  to  the 
form  of  the  statute  in  the  case  made,  &c.  The  question  for  the 
consideration  of  the  Court  is,  whether  the  prisoner  is  entitled  to  a 
peremptory  challenge. 

By  the  Act  of  Congress  of  March  3,  1801,  [2  Stat,  at  Large, 
115,]  it  is  enacted,  "  That  all  felonies,  committed  within  the 
county  of  Alexandria,  shall  be  punished  in  the  same  manner 
as  such  crimes  were  punishable  by  the  laws  of  Virginia,  as  they 
existed  prior  to  the  year  1796."  The  indictment  charges  a  felony, 
and  by  the  laws  of  Virginia,  as  they  existed  prior  to  1796,  its 
punishment  was  death,  with  the  benefit  of  clergy. 

The  Act  of  Assembly  of  Virginia  of  November  13,  1792, 
(p.  103,  Old  Rev.  Code,  110,  §  8,)  says,  "  No  person,  arraigned 
for  treason,  shall  be  admitted  to  a  peremptory  challenge  above 
the  number  of  twenty-four,  nor  shall  any  person,  arraigned  for 
murder  or  felony,  be  admitted  to  a  peremptory  challenge  above 
the  number  of  twenty^  And  the  18th  section  declares,  that  if 
the  prisoner  persists  in  challenging  more  than  the  law  allows,  he 
shall  be  considered  as  convicted,  and  judgment  shall  be  passed 
accordingly.  The  Act  of  December  26,  1792,  (p.  206,)  <^  3,  de- 
clares,  that  if  any  principal  offender  shall  be  convicted  of  any 
felony,  or  shall  challenge  peremptorily  more  than  twenty  of  the 
jurors,  it  shall  be  lawful  to  proceed  against  the  accessory  in  the 
same  manner  as  if  such  principal  felon  bad  been  attainted  thereof, 
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"  notwithstanding  such  principal  felon  shall  be  admitted  to  the 
benefit  of  his  clergy."  This  shows  clearly  the  understanding  of 
the  legislature,  that  in  clergyable  offences  the  prisoner  had  a 
right  of  peremptory  challenge.  Indeed,  it  is  a  common  law 
privilege  in  all  cases  of  felony,  which  has  not  been  taken  away 
by  an  Act  of  Assembly.  By  the  Act  of  15lh  December,  1796,  §  13, 
(p.  357,)  the  Penitentiary  Act  of  Virginia,  the  claim  of  benefit  of 
clergy  is  abolished.  But  by  the  26th  section  (p.  359)  the  privi- 
lege of  peremptory  challenge  is  retained  in  all  cases  where  it  was 
enjoyed  before  that  act.  By  the  Act  of  27th  November,  1789, 
(pp.  45,  46,)  the  benefit  of  clergy  is  to  be  allowed  in  all  cases 
where  it  is  not  expressly  taken  away  by  Act  of  Assembly. 

The  indictment  describes  the  common  law  offence  of  grand 
larceny,  and  by  striking  out  the  words,  "  contrary  to  the  form  of 
the  statute,  &c.,"  it  will  be  a  good  indictment  at  common  law. 
As  to  the  punishment  of  felonies,  the  Act  of  Congress  of  3d 
March,  1801,  [2  Stat,  at  Large,  115,]  is  positive,  and  so  far  re- 
peals the  Act  of  1790.  But  if  the  indictment  had  not  charged  the 
taking  to  be  felonious,  it  may  be  doubted  whether  it  would  not 
have  been  a  good  indictment  under  the  Act  of  1790,  and  whether 
the  Court  might  not  have  imposed  the  statutory  punishment,  and 
denied  the  claim  of  peremptory  challenge.  However,  inasmuch 
as  it  is  charged  as  a  felony,  and  the  laws  of  Virginia  give  a  right 
of  peremptory  challenge  in  all  cases  of  felony,  there  can  be  no 
question  that  the  prisoner  is  entitled  to  it. 


Voss  V,  Luke. 

This  Court  has  power  to  send  an  attachment  into  Virginia,  for  a  witness  in  a  civil 
cause,  who  resides  within  one  hundred  miles  of  the  place  of  trial ;  and  such  attach- 
ment is  to  be  directed  to,  and  served  and  returned  by,  the  marshal  of  Virginia. 

Mr.  Youngs,  for  the  defendant,  moved  for  an  attachment  against 
witnesses  who  reside  in  Virginia,  within  one  hundred  miles  of  this 
place,  and  who  have  been  summoned  and  failed  to  attend. 

Mr.  Jones,  contra.  The  process  of  attachment  is  of  a  criminal 
nature,  and  not  devised  merely  to  bring  a  witness  into  court. 
Hammond  v.  Steioari,  1  Str.  510  ;  Wi/all  v.  Winkworth,  2  Id. 
810 ;  Smnlt  v.  Whitmill,  Id.  1054 ;  Chapman  v.  Poynton,  Id. 
1150.  The  courts  of  the  United  States  are  of  limited  jurisdiction 
in  criminal  as  well  as  in  civil  actions.  The  power  to  issue  a  sum- 
mons does  not  imply  a  power  to  issue  an  attachment,  which  is  a 
mere  criminal  process,  and  effects  the  end  of  obtaining  the  attend- 
ance of  the  witness  only  collaterally.     Before  an  attachment  can 
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be  issued,  it  must  be  taken  for  granted  that  an  offence  has  been 
committed  ;  and  if  committed  in  this  case,  it  was  committed  in 
Virginia,  out  of  the  jurisdiction  of  this  Court.  Besides,  no  officer 
is  bound  to  execute  it,  or  can  execute  it.  The  marshal  has 
authority  only  within  his  district.  By  the  27lh  section  of  the 
Judiciary  Act  of  1789,  [1  Stat,  at  Large,  87,]  the  power  and  duly 
of  the  marshal  are  only  to  execute,  "  throughout  the  district,  all 
lawful  precepts  directed  to  him."  But  the  party  is  not  without 
remedy.  The  service  of  the  subpoena  raises  a  duty,  and  he  may 
have  an  action  against  the  witness  for  damages.  The  authority  of 
a  marshal  to  convey  a  prisoner  from  one  district  to  another  is  only 
given,  in  a  special  case,  by  the  33d  section  of  the  Judiciary  Act  of 
1789  ;  and  it  must  be  by  a  special  warrant  for  that  purpose.  If  a 
person  in  Virginia  has  committed  an  offence  here,  the  only  mode  of 
proceeding  is,  to  apply  to  a  judge  or  magistrate  in  Virginia  for  a 
warrant  of  arrest,  and  to  the  Judge  of  the  United  Slates  District 
Court  for  another  warrant  to  bring  him  here  for  the  trial.  The 
compulsory  process,  mentioned  in  the  8lh  amendment  of  the  Con- 
stitution, does  not  mean  an  attachment.  That  provision  gives  no 
right  to  punish  by  fine  and  imprisonment. 

Mr.  Youngs,  in  reply.  The  remedy  by  action  would  be  of  no 
avail.  It  would  be  uncertain  whether  any  damages  would  be 
given,  and  if  given,  whether  the  party  would  be  able  to  pay  them. 
The  marshal  is  bound  to  execute  all  lawful  precepts,  and,  when 
executed,  to  return  them.  If  he  can  begin  to  execute,  he  may 
finish. 

The  Court  took  time  to  consider,  and  at  November  term,  1806, 
Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  The  ques- 
tions, arising  in  this  case,  are,  1.  Can  the  Court  issue  an  attach- 
ment of  contempt,  in  any  case,  against  a  witness  in  a  civil  cause, 
for  not  attending  according  to  summons  ?  2.  If  so,  upon  what 
evidence  of  contempt  will  the  Court  issue  it  ?  3.  Can  the  Court 
issue  an  attachment  against  a  witness  in  a  civil  cause,  who  resides 
out  of  the  district,  but  within  one  hundred  miles  from  the  place 
of  trial  ?     4.  If  so,  to  what  officer  shall  it  be  directed  ? 

Ist.  There  seems  to  be  no  reason  to  doubt  the  power  of  the 
Court  to  grant  an  attachment  of  contempt  against  a  witness  for 
not  attending  according  to  summons.  The  disobedience  of  any 
lawful  command  of  a  court  of  record  is,  at  common  law,  a  con- 
tempt of  the  authority  of  the  court ;  and  for  all  such  contempts 
the  common  law  process  is  an  attachment.^  The  common  law 
being  part  of  the  law  of  Virginia,  became  part  of  the  laws  de- 
clared by  the  Act  of  Congress  of  the  27th  of  February,  1801, 

^  See  the  authorities  cited  in  the  note  at  the  end  of  this  case. 
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[2  Stat,  at  Large,  103,]  to  be  in  force  in  this  country.  Hence, 
whatever  powers  are,  by  the  common  law,  incident  to  a  court  of 
record,  may  be  exercised  by  this  Court,  unless  restrained  by 
statute  ;  but  so  far  from  being  restrained  by  statute,  the  power  of 
punishing  contempts,  and  particularly  that  of  a  witness  refusing 
to  attend  according  to  summons,  is  recognized  by  the  statutes  of 
Virginia  and  of  the  United  States.  By  the  Judiciary  Act  of 
1789,  [1  Stat,  at  Large,  73,J  it  is  enacted,  that  "  all  the  courts  of 
the  United  States  shall  have  power  to  punish,  by  fine  and  im- 
prisonment, at  the  discretion  of  the  said  courts,  all  contempts  of 
authority,  in  any  cause  or  hearing  before  the  same  ;  "  and  in  the 
14th  section  of  the  same  act,  (p.  81,)  the  power  is  given  to  issue 
all  writs  "  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law."  An 
attachment  is  a  writ  agreeable  to  the  principles  and  usages  of  law, 
and  is  necessary  for  the  exercise  of  their  jurisdiction  as  to  con- 
tempts. It  is  also  necessary  in  another  point  of  view.  The  court 
cannot  exercise  its  jurisdiction  in  common  cases  unless  the  testi- 
mony of  witnesses  can  be  had  either  by  deposition  or  viva  voce. 
If  the  witness  in  any  cause  is  within  one  hundred  miles  of  the 
place  of  trial,  he  cannot  be  compelled  to  give  his  deposition  ;  and 
his  deposition,  if  taken,  cannot  be  used  ;  and  if  his  personal 
attendance  cannot  be  had,  the  court  cannot  exercise  its  jurisdic- 
tion in  that  cause,  and  his  personal  attendance  cannot  be  had  but 
by  an  attachment.  An  attachment,  therefore,  is  a  writ  necessary 
for  the  exercise  of  the  jurisdiction  of  the  court  in  the  trial  of 
causes,  as  well  as  in  the  punishment  of  contempts.  By  the  Act 
of  Congress  of  the  13th  of  February,  1801,  [2  Stat,  at  Large, 
89,]  which  was  in  force  on  the  27th  of  February,  1801,  one 
judge  of  the  Circuit  Court  was  authorized  to  hold  a  court  for 
certain  purposes,  and  to  direct  subpoenas  for  witnesses  to  attend 
the  same,  and  the  requisite  process  on  the  non-attendance  of  wit- 
nesses and  jurors,  and  to  award  and  issue  process,  and  order 
commitment  for  contempts.  And  by  the  Act  of  February  27, 1801, 
this  Court  and  its  judges  have  the  same  powers  which  were  given 
to  the  circuit  courts  by  the  Act  of  February  13th,  1801. 

But  it  has  been  said,  in  argument,  that  the  Act  of  Virginia  of 
November  29,  1792,  §  4,  (p.  278,)  having  imposed  a  penalty  of 
16  dollars  upon  a  witness  failing  to  attend,  and  having  given  the 
party  injured  a  right  to  sue  the  witness  for  damages,  contains  an 
implied  prohibition  of  any  other  remedy  or  process  to  compel  his 
attendance.  But  the  7th  section  of  the  same  act  recognizes  a 
compulsory  process  different  from  a  subpoena.  The  words  are, 
"  any  subpoena  or  process  to  require  or  compel  the  attendance  of 
any  witness,  may  be  served  or  executed  in  the  district,  county,  or 
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corporation,  ^vhere  the  said  witness  shall  be  found."  This  clause, 
as  we  understand  it,  ought  to  be  construed  reddendo  singula  sin- 
gulis, so  as  to  read  thus  :  "  Any  subpoena  to  require,  or  process  to 
compel,  the  attendance  of  any  witness,  may  be  served  or  executed 
(that  is,  the  subpoena  to  require  may  be  served,  or  the  process  to 
compel  may  be  executed,)  in  the  district,  &c.,  where  the  witness 
may  be  found.  Here,  then,  is  a  direct  recognition,  by  the  law  of 
Virginia,  of  a  "  process"  "  to  compel"  the  attendance  of  a  wit- 
ness, and  which  is  to  be  "  executed  "  on  the  witness  wherever  he 
may  be  found.  The  Act  of  Virginia,  section  4,  is  evidently  in- 
tended to  be  a  copy,  substantially,  of  the  12th  section  of  the  Stat. 
of  5  Eliz.  c.  9,  which,  in  England,  has  never  been  construed  so  as 
to  deprive  the  courts  of  the  power  of  proceeding  against  a  witness 
by  attachment. 

Taking  it,  therefore,  as  established,  that  this  Court  has  power  to 
issue  an  attachment  of  contempt  against  a  witness  for  disobedi- 
ence to  a  summons,  it  is  to  be  considered,  2d.  Upon  what  evi- 
dence of  contempt  will  the  Court  issue  it  ?  It  is  laid  down  by 
Bacon,  (1  Ab.  180,)  that  it  may  be  awarded  upon  a  bare  sugges- 
tion ;  a  fortiori,  therefore,  it  may  be  issued  upon  the  return  of  a 
sworn  officer,  who  certifies  that  he  has  summoned  the  witness ; 
and  upon  the  record  of  the  court,  which  certifies  that,  being 
called,  the  witness  failed  to  attend  according  to  the  summons. 
And  this  is  the  usual  practice  of  the  courts  in  Maryland.  What 
the  practice  has  been  in  Virginia  we  are  not  informed.  In  New 
York  it  is  not  usual  to  grant  an  attachment  in  the  first  instance, 
Jackson  v.  Mason,  2  N.  Y.  T.  R.  92;  and  in  England,  it  seems 
that  the  court  has  usually  required  an  affidavit,  and  seldom  grants 
an  attachment  without  a  previous  rule  to  show  cause.  But  in 
England  the  motion  for  an  attachment  is  not  made  at  nisi  prius, 
but  in  the  Court  at  Westminster  Hall ;  and  the  object  is  not  to 
obtain  the  attendance  of  the  witness,  but  to  punish  him  for  his 
contempt.  In  this  country  it  is  used  as  the  means  of  compelling 
an  actual  attendance  on  the  trial,  so  as  to  prevent  a  continuance 
of  the  cause  to  a  subsequent  term.  If  the  witness,  when  brought 
in,  clears  the  contempt  on  oath,  he  is  discharged  without  fine. 
The  return  of  the  officer  and  the  non-attendance  of  the  witness, 
are  certainly  prima,  facie  evidence  of  a  contempt  of  the  process 
of  the  court ;  and  the  remedy  by  attachment  is  found  to  be  pro- 
ductive of  very  little  inconvenience,  and  that  is  far  overbalanced 
by  the  promptness  of  the  remedy.  The  affidavit  of  a  party  could 
be  very  little  more  satisfactory  to  the  Court  than  the  return  of  the 
subpoena.  We  are  therefore  of  opinion,  that  the  practice  hereto- 
fore adopted  by  the  Court  is  proper. 

But  the  great  question  is,  3dly,  can  the  Court  issue  an  attach- 
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ment,  in  a  civil  cause,  against  a  witness  who  resides  out  of  the 
district,  but  within  one  hundred  miles  of  the  place  of  trial  ?  The 
constitution  of  the  United  States  (eighth  amendment)  declares, 
that  in  criminal  prosecutions,  the  accused  shall  have  compulsori/ 
process  for  his  witnesses.  What  is  compulsory  process  ?  Not  a 
summons  alone.  No  other  compulsory  process  for  witnesses 
is,  or  has  been  known,  by  the  laws  of  England,  or  of  this 
country,  than  an  attachment  of  contempt.  It  is  true,  in  criminal 
prosecutions,  the  government  bind  their  witnesses  over  by  re- 
cognizance ;  and,  if  they  do  not  attend,  their  recognizances  are 
forfeited  ;  but  this  is  not  compulsory  process  ;  a  man  may  choose 
to  forfeit  his  recognizance  rather  than  attend.  On  criminal 
prosecution,  therefore,  we  take  it  for  granted  that  the  accused 
would  have  a  right  to  attachment  for  his  witnesses ;  and  as,  in 
such  cases,  depositions  cannot  be  used,  the  attachment  miist,  of 
course,  run  through  the  United  Slates,  because  the  constitution 
has  guaranteed  to  him  this  right. 

By  the  Act  of  Congress  of  March  2d,  1793,  [1  Stat,  at  Large, 
333,]  subpoenas  in  criminal  cases,  may  run  from  one  district  into 
any  other ;  and  in  civil  cases  also  to  the  extent  of  one  hundred 
miles  from  the  place  of  trial.  Why  should  Congress  give  the 
power  to  send  subpcenas  without  giving  the  power  of  enforcing 
them  ?  It  would  be  a  mere  waste  of  time,  and  a  means  of  bring- 
ing the  authority  of  the  Court  into  contempt.  Congress  seems  to 
have  taken  it  for  granted  that  it  w^as  sufficient  to  give  the  Court 
the  right  to  require  the  attendance  of  the  witness,  and  that  the 
usual  and  necessary  power  of  all  courts  to  compel  obedience  to 
their  lawful  orders,  by  attachment,  was  sufficient  to  enforce  the 
subpcena.  So  far  as  a  court  has  jurisdiction  lawfully  to  command, 
it  seems  to  follow  that  it  has  jurisdiction  to  cause  its  command  to 
be  respected.  As  it  regards  the  attendance  of  witnesses  in  cri- 
minal cases,  each  court  of  the  United  States  has  jurisdiction  over 
the  whole  United  States ;  and,  in  civil  cases,  to  the  extent  of  one 
hundred  miles.  That  such  was  the  understanding  of  the  legisla- 
ture is  evident  from  the  provisions  of  the  Acts  of  Congress.  The 
Judiciary  Act  of  1789,  [1  Stat,  at  Large,  73,]  authorizes  the  taking 
of  the  deposition  of  a  witness  who  lives  more  than  one  hundred 
miles  from  the  place  of  trial,  "  or  who  is  about  to  go  out  of  the 
district,  and  to  a  greater  distance  than  as  aforesaid."  Why  take 
his  deposition  if  he  lives  more  than  one  hundred  miles  from  the 
place  of  trial  ?  Because  you  cannot  compel  his  attendance. 
Why  not  take  his  deposition  if  he  is  within  one  hundred  miles  ? 
Because  you  may  compel  his  attendance  at  the  trial.  Why  not 
take  his  deposition  if  he  is  about  to  go  out  of  the  district,  but  not 
one  hundred  miles  from  the  place  of  trial  ?     Because  you  may 
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compel  his  attendance.  Why  permit  his  deposition  to  be  read  if 
he  has  gone  out  of  the  United  States,  but  not  one  hundred  miles 
from  the  place  of  trial  ?  Because  you  cannot  compel  his  attend- 
ance. The  same  act  declares  that  "  any  person  may  be  com- 
pelled to  appear  and  depose  as  aforesaid ; "  (that  is,  any  person 
who  lives  more  than  one  hundred  miles  from  the  place  of  trial ; 
or  is  about  to  go  out  of  the  district  and  more  than  one  hundred 
miles  from  the  place  of  trial,  may  be  compelled  to  appear  and 
depose.)  How  compelled  ?  "  In  the  same  manner,"  says  the 
act,  "  as  to  appear  and  testify  in  court ;  "  that  is,  as  the  same  per- 
sons might  be  compelled  to  appear  and  testify  in  court,  if  they 
were  Aviihin  one  hundred  miles  of  the  place  of  trial,  although  they 
should  be  out  of  the  district ;  for  you  cannot  take  the  deposition 
of  a  witness  who  is  about  to  go  out  of  the  district,  unless  he  is 
about  to  go  more  than  one  hundred  miles  from  the  place  of  trial ; 
and  if  you  do  take  his  deposition,  you  cannot  use  it,  says  the  same 
act,  unless  it  shall  appear  to  the  satisfaction  of  the  court  that  the 
witness  is  dead,  or  gone  out  of  (not  the  district,  but)  the  United 
States,  or  to  a  greater  distance  than  as  aforesaid  from  the  place 
where  the  court  is  sitting.  If  this  Act  of  Congress  neither  au- 
thorizes the  court  to  compel  the  attendance  of  a  witness  who  is 
out  of  the  district,  but  within  one  hundred  miles  of  the  place  of 
trial,  nor  allows  his  deposition  to  be  read  in  evidence,  the  testi- 
mony of  such  witness  may  be  entirely  lost.  But  by  not  allowing 
his  deposition  to  be  read  it  is  evident  that  Congress  intended  to 
give  the  court  power  to  compel  his  attendance-.  It  has  been  said, 
in  argument,  that  the  power  to  issue  a  summons  does  not  imply 
the  power  to  send  an  attachment. 

The  expressions  of  the  Act  of  Congress  are  that  "  subpoenas 
may  run  into  any  other  district,"  &c.  The  words  "  may  run  " 
will  perhaps  bear  a  more  comprehensive  meaning  than  words  con- 
taining a  simple  power  to  issue  a  summons  to  another  district. 
But  in  either  case,  we  think  the  authority  to  command  the  attend- 
ance of  a  witness  necessarily  implies  a  power  to  enforce  that  com- 
mand. The  means  of  enforcing  it  is  an  attachment,  which  is  a 
common  law  weapon  given  to  every  court  of  record,  and  without 
which  it  would  soon  sink  into  disgrace  and  contempt.  As  far  as 
the  authority  of  the  Court  extends,  so  far  is  that  authority  to  be 
protected  by  the  punishment  of  its  contempt.  It  has  been  said 
that  the  contempt  is  an  offence  committed  in  another  district,  and 
therefore  cannot  be  punished  in  this.  But  although  committed 
out  of  the  district,  it  was  still  within  the  jurisdiction  of  the  Court 
quoad  hoc.  As  to  the  commanding  and  compelling  the  attendance 
of  witnesses,  the  jurisdiction  of  the  Court  extends  to  the  distance 
of  one  hundred  miles  from  the  place  of  trial.     It  has  been  con- 
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tended,  also,  that  the  court  has  no  power  to  send  criminal  pro- 
cess out  of  the  district ;  and  in  support  of  this  proposition  the  first 
Judiciary  Act  of  the  United  States,  [1  Stat,  at  Large,  73,]  has  been 
cited  ;  which  provides  that,  if  an  offender  be  found  in  a  district, 
other  than  that  in  which  he  is  to  be  tried,  he  can  only  be  arrested 
by  a  warrant  issued  by  some  authority  within  the  district  where 
he  is  found  ;  and  that  the  judge  of  that  district  shall  issue,  and 
the  marshal  shall  execute,  a  warrant  for  the  removal  of  the  of- 
fender to  the  district  where  the  trial  is  to  be  had. 

This  objection  may  receive  the  same  answer  as  the  last, — 
namely,  that  in  the  one  case  the  court  has  jurisdiction,  and  in  the 
other  it  has  not.  In  the  case  of  a  criminal,  this  Court  is  not  au- 
thorized by  law  to  command  the  offender,  in  another  district,  to 
attend  the  court  in  this.     No  jurisdiction,  quoad  hoc,  is  given. 

It  has  also  been  objected  that  no  officer  is  bound  to  execute  it, 
because  the  marshal  of  the  District  of  Virginia  is  only  bound  to 
execute  process  within  his  district ;  and  the  marshal  of  the  District 
of  Columbia,  within  his  district  only  ;  so  that  neither  marshal  has 
power  fully  to  execute  it.  The  answer  to  this  objection  is,  that  if 
the  court  has  the  power  of  compelling  the  attendance  of  the  wit- 
ness, its  process  is  lawful.  The  Act  of  Congress,  it  is  true,  is 
peremptory  that  he  shall  execute  throughout  his  district,  &c.,  but 
it  does  not  forbid  him  to  finish  an  execution  out  of  it ;  and  his 
oath  binds  him  to  execute  and  return  all  lawful  precepts  to  him 
directed,  whether  in  or  out  of  his  district.  For  these  reasons  we 
have  no  doubt  that  this  Court  has  the  power  of  compelling,  by  at- 
tachment, the  attendance  of  witnesses  who  live  within  one  hun- 
dred miles  of  the  place  of  trial,  although  out  of  the  District  of  Co- 
lumbia. 

The  next  question  is  —  4th.  To  what  officer  shall  the  attach- 
ment be  directed  ?  Undoubtedly  to  the  marshal  of  the  district  in 
which  the  witness  lives.  It  is  declared  by  the  Judiciary  Act  of 
1789,  <§>  27,  [1  Stat,  at  Large,73,]  to  be  his  duty  <'  to  execute  through- 
out the  district,  all  lawful  precepts  directed  to  him,  and  issued  under 
the  authority  of  the  United  States,"  and  he  is  bound  by  his  oath 
not  only  to  execute  all  lawful  precepts  directed  to  him,  but  also 
to  make  true  returns ;  and  that,  without  any  restriction  as  to  the 
district  from  which  such  precepts  are  to  issue,  or  to  which  they 
are  to  be  returned.  If,  then,  it  is  lawful  for  this  Court  to  issue 
subpoena,  commanding  the  marshal  of  the  District  of  Virginia  to 
summon  a  witness  who  lives  in  that  district  to  attend  the  court  in 
this,  it  is  a  lawful  precept  to  him  directed,  under  the  authority  of 
the  United  States,  and  he  is  bound  to  execute  and  return  it.  So 
if  this  Court  has  the  power  of  compelling  the  attendance  of  such 
witness  by  attachment,  the  writ  of  attachment  is  equally  a  lawful 
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precept  to  him  directed,  under  the  authority  of  the  United  Slates, 
and  he  is  equally  bound  to  execute  and  return  it.  The  whole 
question  is  finally  resolved  into  that  of  the  power  of  the  court  to 
compel  the  attendance  of  the  witness  ;  for  if  the  court  has  that 
power  the  process  is  lawful ;  and  if  lawful,  the  marshal  is  bound 
to  execute  and  return  it. 

Upon  the  whole,  therefore,  we  are  satisfied  that  this  Court  has 
ihe  power  to  send  an  attachment  into  the  District  of  Virginia,  for 
the  purpose  of  compelling  the  attendance  of  a  witness,  provided 
it  appears  by  affidavit  that  the  witness  lives  within  one  hundred 
miles  of  the  place  of  trial ;  and  we  think  the  return  of  the  marshal 
upon  the  subpoena,  and  the  record  of  the  default  of  the  witness, 
and  the  affidavit  as  to  residence,  sufficient  prima  facie  evidence  of 
a  contempt,  upon  Avhich  to  issue  the  attachment.  See  also  the 
case  of  Wellford  v.  Miller^  in  Alexandria,  July  term,  1808,  [/?05^.] 


Note.  Attachment  for  contempt.  1  Bac.  Ab.  180.  It  issues 
at  the  discretion  of  the  judges  of  a  court  of  record  against  a  per- 
son for  some  contempt,  for  which  he  is  to  be  committed  ;  and 
may  be  awarded  by  them  upon  a  bare  suggestion,  or  on  their  own 
knowledge,  without  any  appeal,  indictment,  or  information  ;  and 
this  summary  method  of  proceeding  is  certainly  now  established 
as  part  of  the  law  of  the  land.  See,  also,  4  Bl.  Com.  284  ;  Ham- 
mond V.  Slavart,  1  Str.  510 ;  Wi/at  v.  Wingford,  2  Ld.  Raym. 
1528  ;  Chapman  v.  Pointon,  2  Str.  1150 ;  Bowles  v.  Johnson, 
1  W.  Bl.  36  ;  Pearson  v.  Ifes,  Doug.  560  ;  Rex  v,  Plunket,  3  Burr. 
1329 ;  Rex  v.  Ring,  8  T.  R.  585 ;  Tidd's  Pr.  K.  B.  256 ;  Respub. 
V.  Oswald,  1  Dal.  323 ;  Jackson  v.  Mann,  2  N.  Y.  T.  R.  92 ; 
Stretch  v.  Wheeler,  Barnes,  497. 


Alexander  v.  Patten. 

The  defendant  is  not,  of  course,  entitled  to  a  continuance,  upon  the  death  of  the 

plaintiff. 

The  plaintiff  died  since  the  last  term,  and  the  administrator 
appears  at  this  term.     The  issue  was  made  up  at  the  last  term. 

Mr.  Youngs,  for  the  defendant,  contended  that  he  was  of  right 
entitled  to  a  continuance.  By  the  Act  of  Assembly  of  Virginia, 
(P.  P.  110,  <§>  20,)  all  suits  abate  by  the  death  of  a  party,  unless 
there  has  been  a  verdict  or  interlocutory  judgment.   But  the  Judi- 


JULY  TERM,  1806.  339 


Bennett  v.  Scott. 


ciary  Act  of  1789,  [1  Stat,  at  Large,  73,]  provides  that  the  suit 
shall  not  abate,  but  that  the  defendant  shall  answer  thereto. 

The  Court  refused  a  continuance  as  a  matter  of  right  under 
the  Act  of  Congress,  which  was  admitted  by  all  the  bar  to  be  in 
force  in  such  a  case,  as  it  provides  for  a  case  different  from  that 
in  the  Virginia  Act.  The  Court  referred  to  the  case  of  Cod- 
man  V.  WilsoUf  in  the  Supreme  Court,  where  the  point  was 
decided. 


Jones  v,  Greenolds. 

The  return  of  non  est  upon  a  subpoena  issued  only  a  few  days  before  the  sitting  of  the 
Court,  is  not  a  sufficient  evidence  that  the  witness  is  "  unable  "  to  attend,  so  as  to 
enable  the  party  to  read  his  deposition  taken  de  bene  esse,  under  the  Act  of  Virginia. 

Assault  and  battery. 

Mr.  Young's,  for  the  plaintiff,  contended,  that  he  had  a  right  to 
read  the  deposition  of  Beckwilh  Green,  taken  de  bene  esse,  upon 
showing  that  a  Subpoena  had  been  issued  to  the  marshal  of  the 
District  of  Columbia,  and  returned  no7i  est.  It  was  issued  only  a 
few  days  before  the  silling  of  the  Court.  He  ciled  the  case  of 
Broadioell  v.  McClish  Sf  Wolves,  at  April  term,  1801,  [ante,  4.] 

But  the  Court  said,  that  under  the  Act  of  Assembly,  (P.  P.  279, 
§  12,)  the  party  who  would  use  such  a  deposition,  must  show  that 
the  witness  is  unable  to  attend,  and  that  the  return  of  the  subpoena 
is  not  satisfactory  evidence  to  the  Court  of  that  fact.  The  fact 
was  then  proved  by  affidavit,  and  the  deposition  was  read. 


Charles  Bennett  v.  James  S.  Scott. 

If  the  goods  sold  belonged  to  a  partnership  at  the  time  of  sale,  the  action  must  be 
brought  in  the  name  of  all  the  partners,  although  the  defendant  was  ignorant  of  the 
partnership. 

Mr.  E.  J.  Lee,  for  the  plaintiff. 

Mr.  Youngs,  for  the  defendant. 

The  Court  instructed  the  jury,  that  if  they  shall  be  of  opinion, 
from  the  evidence,  that  the  goods  sold  and  delivered  by  Charles 
Bennett  to  the  defendant,  were,  at  the  time  of  the  sale,  the  joint 
property  of  C.  Bennett  and  J.  Watts,  and  sold  for  their  joint 
benefit,  the  law  raises  a  promise  from  the  defendant  to  Bennett 
and  Watts  jointly,  and  not  to  Bennett  alone  ;  and  that  Bennett 
alone  cannot,  in  the  lifetime  of  Watts,  support  this  action,  although 
the  goods  may  have  been  sold  in  the  name  of  Bennett,  and  the 
defendant  was,  at  the  time  of  the  purchase,  ignorant  of  the  exist- 
ence of  the  partnership. 


340  ALEXANDRIA. 


Lindenberger  v.  Wilson. 


HiNES  AND  WIFE  V.  Craig,  Administrator  of  Mitchell. 

Outstanding  judgments  cannot  be  given  in  evidence,  on  plene  administravit,  but  must 
be  specially  pleaded. 

Assumpsit,  non  assumpsit,  limitations,  and  plene  adminislravit. 

M?'.  E.  J.  Lee,  for  the  defendant,  showed  prior  judgments  out- 
standing. 

Mr.  Sivann,  for  the  plaintiff,  objected  that,  unless  the  defend- 
ant shows  actual  payment  of  those  judgments,  they  cannot  be 
given  in  evidence  under  a  general  plea  oi plene  adminisiravit,  hut 
must  be  pleaded  specially. 

And  the  Court  so  decided. 


HuRLiKi's  Administrator  v.  Bacon  et  al. 

If  there  be  judgment  for  one  of  several  defendants,  upon  a  demurrer  to  his  separate 
pica  of  bankruptcy,  he  may  be  examined  as  a  witness  for  the  other  defendants,  upon 
executing  a  release  of  his  interest  in  his  estate. 

Parol  evidence  cannot  be  given  of  the  understanding  of  the  parties  as  to  the  obliga- 
tion of  a  written  contract. 

Assumpsit  on  an  agreement  in  writing.  James  Bacon,  one  of 
the  defendants,  having  pleaded  bankruptcy,  the  plaintiff  demurred 
generally. 

The  Court  overruled  the  demurrer,  and 

Mr.  Youngs,  for  the  defendants,  offered  Bacon  as  a  witness. 

The  Court  admitted  him  to  be  sworn,  upon  executing  a  release 
of  iill  right  to  a  surplus  and  commission,  &c. 

The  Court  (Fitzhugh,  J.,  absent,)  refused  to  permit  parol  evi- 
dence to  be  given  as  to  the  intention  and  understanding  of  the 
panics  as  to  the  obligation  of  the  contract,  and  that  the  defend- 
ants were  not  to  be  personally  liable,  and  were  only  to  pay  as 
thev  (  ollected  money  from  the  subscribers. 

Three  bills  of  exceptions  were  taken. 


Lindenberger  v.  Wilson. 

It  is  necessary  that  the  holder  of  a  foreign  bill,  protested  for  non-acceptance,  should 
give  notice  of  the  protest  as  soon  as  possible  under  all  the  circumstances,  according 
to  the  usual  course  of  communication. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  foreign 
bill  of  exchange,  drawn  by  Foreman  on  Rutcher  &  Westphalia, 
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at  Hamburg,  in  favor  of  the  defendant,  and  by  him  indorsed  to 
the  plaintiff. 

The  action  was  upon  the  non-acceptance  only,  and  the  Court 
instructed  the  jury,  that  the  plaintiff  was  bound  to  give  notice  to 
the  defendant  of  the  non-acceptance  of  the  bill,  as  soon  as  possi- 
ble under  all  the  circumstances,  according  to  the  usual  course  of 
communication,  whether  by  land  or  water ;  and  that  it  was  the 
duly  of  the  plaintiffs,  who  reside  at  Baltimore,  to  give  notice  to 
defendant  as  soon  as  possible,  according  to  the  course  of  the 
mail  between  Baltimore  and  Alexandria.  See  Chilly  on  Bills, 
93,98,139,140;  Kyd,  76. 


Moore  v.  Dulany. 

The  Court  will  not  compel  the  opposite  party  to  produce  depositions  taken  by  con- 
sent, nor  enforce  the  private  agreements  of  counsel,  but  will  see  that  parties  are  not 
entrapped  by  such  agreements. 

Assault  and  battery. 

Mr.  Young's,  for  the  defendant,  stated  to  the  Court  that  the 
plaintiff  had,  by  consent  of  defendant's  counsel,  taken  the  depo- 
sition of  Mrs.  Hodge  and  Mrs.  May,  and  he  now  called  upon  the 
plaintiff  to  produce  them,  and  prayed  the  Court  to  compel  the 
plaintiff  to  produce  them.  But  the  Court  refused,  there  being  no 
consent  entered  on  record,  and  the  Court  cannot  undertake  to 
enforce  the  private  agreements  of  counsel,  they  must  depend 
upon  the  honor  of  each  other.  The  Court  will  not  suffer  a  party 
to  be  entrapped  by  such  agreements. 

Verdict  for  the  plaintiff,  one  cent. 


Thomas  v.  Woodhouse. 

The  defendant  may,  at  the  trial-court,  give  notice  to  a  non-resident  plaintiff,  that  secu- 
rity for  costs  will  be  required,  and  the  cause  will  be  continued  if  the  plaintiff  is  not 
ready  to  give  the  security. 

The  Court  continued  this  cause  to  enable  the  defendant  to 
give  notice,  (according  to  law  of  Virginia,  P.  P.  Ill,)  that  secu- 
rity for  costs  will  be  required. 

Cranch,  C.  J.,  contra,  thought  that  the  law  did  not  intend  that 
the  plaintiff  should  be  defeated  of  his  trial,  unless  sixty  days' 
notice  had  already  been  given. 

Mr.  Swann  and  Mr.  E.  J.  Lee,  for  the  plaintiff. 

Mr,  Taylor  and  Mr.  Hiort,  for  the  defendant. 
29* 
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Young  &  Co.  v.  Bell  &  "Wray. 

Infancy  cannot  be  given  in  evidence  npon  the  plea  of  nil  debet  to  an  action  of  debt  on  a 
promissory  note  in  Virginia.  The  promissory  note  of  an  infant  is  voidable,  but  not 
void. 

Debt  on  a  promissory  note.  The  defendant  pleaded  nil  debet, 
and  offered  evidence  of  infancy  in  support  of  the  plea. 

Mr.  Youngs,  for  the  plaintiff*.  There  is  a  difference  between 
contracts  void  and  voidable.  This  note  was  not  void,  but  void- 
able. If  infancy  be  pleaded,  the  plaintiff"  may  reply  that  it  was 
given  for  necessaries.  The  plaintiff"  ought  to  have  notice  of  the 
defence,  that  he  may  be  prepared  to  rebut  it  by  evidence  of 
necessaries  furnished,  or  that  the  defendant  was  of  age,  or  that 
after  full  age,  he  acknowledged  the  debt.  If  not  pleaded,  notice 
ought  to  be  given,  as  in  cases  of  set-off".  It  is  not  a  defence  of 
which  the  plaintiff"  can  have  knowledge,  as  in  the  case  of  limit- 
ations, which  the  Court  has  decided  cannot  be  given  in  evidence 
on  nil  debet.  The  Act  of  Assembly,  (Revised  Code,  36,  <§>  3,)  has 
made  a  note  a  substantive  cause  of  action  of  debt. 

Mr.  F.  L.  Lee  and  Mr.  E.  J.  Lee,  contra.  The  plaintiff"  must 
prove  his  debt.  Whatever  shows  there  is  not  a  debt  is  good  evi- 
dence on  this  plea.  A  promise  of  an  infant  is  absolutely  void.  A 
contract  must  imply  an  assent,  but  he  cannot  assent.  Nil  debet  is 
a  good  plea  where  there  is  no  debt.  3  Com.  Dig.  165  ;  5  Com. 
Dig.  240.  Infancy  may  be  given  in  evidence  on  non  assumpsit, 
{Darby  v.  Boucher,  1  Salk.  279,)  although  it  is  otherwise  in  case 
of  a  deed.  Zouch  v.  Parsons,  3  Burr.  1805 ;  Whelpdale' s  case, 
5  Co.  119.  A  promise  of  an  infant  is  as  void  as  a  bond  of  afone 
covert.  It  is  clear  that  on  non  assumpsit  it  may  be  given  in  evi- 
dence. Gilb.  Law  of  Ev.  164,  (old  edition.)  There  is  a  diff"er- 
ence  between  non  est  factum  and  non  assumpsit.  On  the  latter 
plea  it  may  be  given  in  evidence.  Solemn  contracts,  which  require 
delivery,  are  voidable  only ;  but  simple  contracts  are  void.  If 
plaintiff"  can  show  that  the  note  was  given  for  necessaries,  he  may 
do  it  on  nil  debet.  The  general  principle  is,  that  infancy  may  be 
given  in  evidence  on  the  general  issue.  1  Salk.  278;  Buller, 
152 ;  Gilb.  Com.  Pleas.  64,  65 ;  Loft's  Gilb.  L.  E.  368,  369 ; 
4  Bac.  Ab.  61 ;  1  Sid.  51 ;  12  Vin.  76. 

Mr.  Noblet  Herbert,  in  reply.  In  cases  of  usury  and  coverture, 
the  instrument  is  absolutely  void.  But  in  case  of  infancy,  it  is 
only  voidable.  There  is  a  diff"erence  between  a  note  and  an 
account.   A  note  reduces  the  matter  to  a  certainty,  but  an  account 
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does  not.  The  Act  of  Virginia,  also,  which  gives  an  action  of 
debt  upon  a  promissory  note,  makes  a  difference,  and  puts  it  on 
the  ground  of  a  specialty.  The  authorities,  which  say  it  may  be 
given  in  evidence  on  the  general  issue,  mean  in  actions  of  assump- 
sit, not  in  actions  of  debt.  See  Trueman  v.  Hurst,  1  T.  R.  40 ; 
Crantz  v.  Gill,  2  Esp.  R.  472 ;  Clare  v.  E.  of  Bedford,  1  Str.  168 ; 
Vin.  536;  2  Sir.  liOl. 

The  Court,  having  taken  time  to  consider,  decided,  (nem.  con.) 
that  infancy  cannot  be  given  in  evidence,  on  the  plea  of  nil  debet 
to  an  action  of  debt  on  a  promissory  note,  being  of  opinion  that 
it  is  not  void,  but  voidable.  See  Hyer  v.  Hyatt,  at  Washington, 
December,  1827. 


Straas  v.  The  Marine  Insurance  Company  of  Alexandria. 

Upon  a  valued  policy,  a  misrepresentation  as  to  the  age  and  size  of  the  vessel  will  not 
avoid  the  policy.  If  there  be  no  warranty  of  neutrality,  the  policy  covers  belli- 
gerent risks. 

When  depositions  have  been  taken  by  one  party  without  notice  to  the  other,  the  cause 
may  be  continued. 

Covenant  on  a  policy  upon  the  brig  Hope,  whereby  the  de- 
fendant, in  consideration  of  a  premium  of  seventeen  and  an  half 
per  cent.  "  paid  by  W.  Hodgson  for  G.  F.  Straas  and  others  of 
Richmond,"  insured  eight  thousand  dollars  on  the  brig  Hope,  a 
prize  vessel,  at  and  from  her  last  port  of  lading  in  St.  Domingo, 
to  a  port  of  discharge  in  the  Chesapeake,  valued  at  ten  thousand 
dollars.  The  loss  was  stated  to  be  by  capture  by  British  vessels, 
and  condemned  in  Jamaica.  Issue  was  joined  on  the  1st,  2d,  3d, 
7th,  and  8th  pleas,  and  demurrer  to  the  4lh,  5th,  and  6th. 

The  4th  plea  was.  That  to  induce  the  defendants  to  sign  and 
seal  the  policy,  insuring  eight  thousand  dollars  on  the  vessel,  the 
plaintiff  represented  that  she  was  a  stout,  well-built  vessel  of  about 
250  tons  burden,  in  good  order  and  well  found,  &c.,  built  in 
Massachusetts,  and  from  six  to  seven  years  old ;  and  that  in  con- 
sequence of  such  representation,  and  placing  full  faith  and  credit 
therein,  they  signed,  sealed,  &c.,  and  they  aver  that  she  was  not 
about  250  tons  burden,  but  of  less  burden  than  165  tons,  namely, 
about  162  tons,  and  was  not  from  six  to  seven  years  old,  but  more 
than  eight  and  a  half  years  old,  and  that  she  was  not  worth  eight 
thousand  dollars,  and  was  built  in  the  province  of  Maine,  in  Mas- 
sachusetts, in  1790,  and  this  they  are  ready  to  verify,  &c. 

Mr.  Hiort  and  Mr.  Swann,  for  the  plaintiff,  contended  that  the 
plea  was  bad  because  it  does  not  aver  that  the  misrepresentation 
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was  fraudulent  or  material  to  the  risk,  and  because  there  is  always 
an  implied  warranty  of  seaworthiness  which  covers  the  objection 
as  to  the  age  and  tonnage  of  the  vessel;  and  the  value  is  fixed  by 
the  policy.  5  Bac.  Ab.  444,  (Guillim) ;  Marshal,  200,  252,  335, 
336  ;  Leivis  v.  Rucker,  2  Burr.  1171 ;  Trevian  v.  Lawrence,  Salk. 
277  ;  Marshall,  341 ;  Park,  207,  322,  397;  Barnewall  v.  Church, 
1  N.  Y.  T.  R.  217;  Crawford  v.  Hunter,  8  T.  R.  23 ;  Page  v. 
Fry,  2  B.  &  P.  243. 

Mr.  C.  Lee  and  Mr.  E.  J.  Lee,  for  the  defendants,  contended 
that  if  the  plea  alleges  facts  which  in  law  amount  to  fraud,  it  is 
not  necessary  to  aver  fraud.  The  misrepresentation  as  to  the  size 
and  age  of  ihe  vessel  went  to  support  the  false  allegation  that  it 
was  worth  eight  thousand  dollars,  when  in  fact  it  was  worth  only 
three  thousand.  1  Wooddeson,  207,  208  ;  Filles  v.  Bruiion,  Park, 
182,  204  ;  Marshall,  586 ;  DeGhelloff  v.  London  Ins.  Co.  4  Bro. 
Pari.  Cas.  436 ;  Marshall,  348  ;  Steioart  v.  Dunlap,  Park,  236  ; 
Marshall,  208,  350;  Haywood  v.  Rogers,  Smith's  Rep.  289; 
Marshall,  200,  201,  601 ;  Bright  v.  Ennon,  1  Burr.  396  ;  Mar- 
shall, 335,  339,  340  ;  Park,  195  ;  Sheily  v.  Wilkinson,  Doug.  306, 
in  note;  McDowall  v.  Eraser,  Doug.  260;  Marshall,  348; 
Millar,  46,  47,  52  ;  Park,  3  ;  2  Atk.  254  ;  Har.  Ch.  Pr.  21 ;  Burn 
on  Insurance,  20 ;  Shep.  Touch.  58,  59 ;  1  Burr.  474 ;  Wescot 
on  Insurance,  226;  2  Bl.  Com.  458;  Carter  v.  Boehm,  3  Burr. 
1909;  Chitty,  8,  9  ;  1  Fonb.  122,  230,  note,  ed.  1805;  Collins  v. 
Blanton,  2  Wils.  347. 

The  5th  plea  was,  that  the  vessel  was  captured  by  the  British, 
and  was  the  property  of  the  enemy  of  Great  Britain  ;  and  the  6th 
plea  was,  that  the  vessel  was  the  property  of  a  French  citizen, 
and  that  there  was  war  between  Great  Britain  and  France,  and 
that  the  vessel  was  captured  by  the  British,  &c. 

The  answer  to  these  pleas  was  that  the  policy  covered  war 
risks,  there  being  no  warranty  that  the  property  was  neutral. 

Mr.  Swann,  ibr  the  plaintiff,  cited  Christie  v.  Secretan,  8  T.  R. 
192 ;  Barnewall  v.  Church,  1  N.  Y.  T.  R.  217,  237. 

Mr.  E.  J.  Lee,  for  the  defendant,  cited  1  Rob.  11,  and  Anony- 
mous, Skinner,  327,  that  naming  the  insured  as  of  Richmond,  was 
an  implied  representation  that  the  property  was  neutral. 

The  Court  {nem.  con.)  decided  that  the  three  pleas  were  all 
bad ;  —  the  fifth  and  sixth  because  the  risks  and  persons  there 
stated  were  covered  by  the  policy.  The  Court  did  not  give  the 
reasons  of  their  opinion  on  the  4th  plea. 

On  motion  of  the  plaintiff's  counsel,  the  Court  continued  the 
cause  until  the  next  term,  because  the  defendants  had  taken  de- 
positions under  the  Act  of  Congress,  without  notice  to  the  plain- 
tiff, which  depositions  were  first  opened  in  court  at  this  term.   See 
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the  case  of  Dade  v.  Young  Sf  Co.,  in  this  court  at  June  term, 
1803,  [a?itey  123.] 

Upon  the  trial  of  the  issues  of  fact,  at  November  term,  1807,  it 
appeared  that  the  first  plea  was  general  performance,  with  gene- 
ral replication  and  issue.  The  second  plea  denied  the  capture 
and  condemnation,  as  stated  in  the  declaration.  The  third  plea 
denied  the  seaworthiness  of  the  vessel.  The  seventh  plea  averred 
the  same  misrepresentation  which  was  stated  in  the  fourth  plea, 
and  averred  it  to  be  material  to  the  terms  of  this  contract  of  in- 
surance ;  and  the  issue  was  joined  upon  the  materiality.  The 
eighth  plea  was  that  the  plaintiff  had  no  interest  in  the  vessel. 

Mr.  C.  Lee,  for  the  defendants,  objected  to  the  plaintiff's  read- 
ing any  of  the  proceedings  of  the  Court  of  Vice-Admiralty  in 
Jamaica,  except  the  sentence  of  condemnation.  Russel  v.  Union 
Ins.  Co.  4  Dal.  424. 

Mr.  Swajin,  contra,  was  stopped  by  the  Court,  who  said  that 
the  point  had  been  decided  by  this  Court  in  the  case  of  Croudson 
Sf  others  v.  Leonard,  in  March,  1806,  [ante,  291,]  and  see  also, 
Lambert  8f  Co.  v.  Smith,  at  November  term,  1806,  \post,]  in 
which  last  case  the  Court  decided  that  the  plaintiff  might  give  in 
evidence  to  the  jury,  the  depositions  and  other  evidence  contained 
in  the  proceedings  of  the  Court  of  Vice-Admiralty,  to  show  that 
the  grounds  of  condemnation  stated  in  the  sentence  were  not  true. 

The  Court  now  said  that  they  did  not  mean  to  say  that  the  de- 
positions in  the  record  of  Vice- Admiralty  were  evidence  in  chief 
of  the  facts  therein  stated,  but  were  only  evidence  of  the  real 
grounds  of  condemnation,  so  that  the  jury  may  judge  of  the 
weight  which  the  sentence  ought  to  have  in  the  question  whether 
the  policy  was  violated  by  the  plaintiff. 

Mr.  Lee  then  objected  to  the  policy  being  admitted  as  evidence 
in  this  action,  which  is  in  the  name  of  Straas  alone,  but  the  policy 
is  in  the  name  of  William  Hodgson  for  Straas  and  others,  of  Rich- 
mond. The  suit  should  have  been  in  the  name  of  Hodgson,  the 
trustee.  Cabell  v.  Hardioick,  1  Call,  358 ;  Peter  v.  Cocke,  1 
Wash.  257. 

Mr.  Sioann,  contra.  The  plea  of  performance  admits  the  ex- 
ecution of  the  policy  and  all  the  obligations  arising  out  of  it. 
4  Bac.  Ab.  54  ;  System  of  PI.  321 ;  Grills  v.  Mannell,  Willes,  380. 

The  Court  decided  that  the  policy  was  substantially  set  forth 
in  the  declaration  according  to  its  legal  effect. 

A  deposition  had  been  read  by  the  plaintiff's  counsel ;  and  Mr, 
C.  Lee,  for  the  defendants,  offered  to  read  a  prior  deposition  of 
the  same  witness,  taken  informally  by  the  plaintiff  and  filed,  but 
which  the  plaintiff  had  not  offered  to  read  in  evidence.  The  de- 
fendants waived  all  objection  to  its  informality,  but  the  plaintiff 
refused  to  consent  to  its  being  read. 
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The  Court  {nem.  con.)  refused  to  permit  the  defendants  to  read 
it  to  the  jury. 

Mr.  Sivann,  for  the  plaintiff,  prayed  the  Court  to  instruct  the 
jury  that,  if  the  plaintiff  was  at  all  interested  in  the  vessel,  he  has 
a  right  to  recover  the  whole  sum  insured.  Park,  259,  263,  265, 
300,  304 ;  Leivis  v.  Rucker,  2  Burr.  1167 ;  Grant  v.  Parkinson, 
Perk.  305  ;  DaCosta  v.  Frith,  4  Burr.  1966. 

Mr.  Lee,  contra,  cited  Marshall,  200,  612  ;  Goddard  v.  Garrett, 
2  Vern.  269 ;  Le-Pypre  v.  Farr,  2  Vern.  716,  717 ;  Craufurd  v. 
Hunter,  8  T.  R.  13  ;  Thellusson  v.  Fletcher,  Doug.  314. 

The  Court  decided  that  upon  a  valued  policy,  and  a  total  loss, 
the  plaintifl'  is  entitled  to  recover  the  whole  sum  insured,  if  he 
prove  that  he  has  a  bond  fide  interest  in  the  property  insured. 

Upon  the  issue  on  the  seventh  plea,  Mr.  Swann,  for  the  plain- 
tiff, prayed  the  Court  to  instruct  the  jury,  that  if  the  vessel  was 
seaworthy,  the  misrepresentation  was  not  material  to  the  said  con- 
tract of  insurance. 

Mr.  C.  Lee,  contra,  cited  Umvin  v.  Wolseley,  1  T.  R.  674  ;  Mc- 
Dowall  V.  Fraser,  Doug.  260 ;  Collins  v.  Blantern,  2  Wilson,  347  ; 
Hayne  v.  Maltby,  3  T.  R.  438 ;  1  Wooddeson,  307  ;  Marshall, 
248  ;  1  Fonb.  230  ;  Jenk.  254  ;  Bui.  N.  P.  173  ;  2  Vent.  107  ; 
Kent  V.  Bird,  Cowp.  585 ;  Hardres,  464 ;  Watson  v.  Raioson, 
Cowp.  785 ;  Carter  v.  Boehm,  3  Burr.  1905. 

Mr.  Swann,  in  reply,  cited  Park,  206  ;  Doug.  271 ;  McDoivall 
V.  Fraser,  Doug.  260 ;  Marshall,  335,  336. 

The  Court  (Duckett,  J.,  absent,)  refused  to  give  the  instruction 
last  prayed  by  Mr.  Sioann,  and  the  plaintiff  became  nonsuit.  See 
Hodgson  v.  Marine  Ins.  Co.  of  Alexandria,  [post.] 


Woods  &  Bemis  v.  Young  &  Co. 

The  Court  will  not  continue  a  cause  for  the  absence  of  a  witness,  who  has  been  sum- 
moned, if  no  attachment  has  been  moved  for,  if  the  witness  resides  within  one  hun- 
dred miles  of  this  place,  although  he  resides  out  of  this  district. 

The  Court  refused  a  continuance,  because  the  plaintiff  had  not 
taken  o  moved  for  an  attachment  against  his  witness,  John 
Wood,  wh  )  lived  at  Port  Tobacco,  out  of  the  District  of  Colum- 
bia, and  within  one  hundred  miles  of  this  place  ;  not  having  de- 
cided yet  that  an  attachment  will  not  lie  for  a  witness  who  resides 
out  of  the  district,  and  within  one  hundred  miles.  See  Voss  v. 
Luke,  [ante,  331] ;  Park  v.  Willis,  November  terra,  1806,  [post.] 
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Lambert  &  Co.  v.  Smith  &  Son. 

If  the  only  resident  member  of  a  copartnership  who  arc  plaintiffs  dies  pending  the 
suit,  the  defendant  may  demand  security  for  costs  against  the  survivinjj  plaintiffs, 
and  the  Court  will  continue  the  cause  to  give  the  defendants  an  opportunity  to  lay 
the  rule  and  give  sixty  days'  notice. 

If  the  blanks  in  the  declaration  have  been  filled  up  by  the  plaintiff  at  the  trial-term, 
and  the  defendant  pleads  with  a  knowledge  that  they  have  been  so  filled  up,  it  is  not 
a  ground  for  continuance  of  the  cause. 

Lambert  died  since  the  last  term.  Fosdick,  the  surviving  part- 
ner, resides  out  of  the  district.  The  defendants  moved  for  a  rule 
on  the  plaintiffs  to  give  security  for  costs. 

The  Court  decided  that  if  the  plaintiff  did  not  now  give  the 
security,  they  would  continue  the  cause  so  as  to  enable  the  de- 
fendant to  give  sixty  days'  notice  of  the  motion,  according  to  the 
Act  of  Assembly.     See    Thomas  v.  Woodhouse,  [aiite,  341.] 

Mr.  Swann  gave  the  security  required. 

Mr.  E.  J.  Lee,  for  the  defendant,  contended  that  he  had  a  right 
to  a  continuance,  because  the  plaintiff  had  filled  up  a  blank  in  the 
declaration. 

The  Court  said  it  was  only  ground  for  a  motion  to  strike  out 
what  had  been  filled  up. 

It  was  then  stated  that  defendant  had  pleaded  non  assumpsit 
after  a  knowledge  that  the  blank  had  been  so  filled. 

The  Court  said  that  that  was  a  waiver  of  the  objection. 

Mr.  Lee  then  obtained  a  continuance  on  affidavit. 


Beck  v.  Jones. 

If  a  writ  of  inquiry  be  set  aside  at  the  trial-term,  the  plaintiff  is  entitled  to  a  conti- 
nuance of  the  cause,  until  the  next  term  at  the  defendant's  costs. 

Writ  of  inquiry  set  aside,  and  not  guilty  pleaded  at  the  present 
term,  when  the  cause  was  first  called  for  trial.  The  cause  was 
then  postponed  without  either  party  having  offered  ready  for  trial ; 
when  called  again  for  trial,  Mr.  Jones,  for  the  plaintiff,  insisted  on 
a  continuance.  Mr.  Swaiin,  for  the  defendant,  contended  that 
the  plaintiff  ought  to  pay  the  costs  of  the  postponement. 

But  the  Court  directed  the  cause  to  be  continued  at  the  costs  of 
the  defendant ;  he  being  in  default  until  the  present  term. 
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McCuTCHiN  V.  Andrew  Jamieson. 

The  master  of  an  apprentice  is  conclndcd,  by  the  recital  in  the  indentures,  as  to  the 
age  of  his  apprentice. 

Habeas  corpus,  to  Andrew  Jamieson  to  bring  the  body  of  Mc- 
Cutehin,  whom  he  claims  as  an  apprentice.  The  return  showed 
an  indenture  between  the  overseers  of  the  poor  and  Andrew 
Jamieson,  under  their  seals,  in  which  they  state  that  the  boy  is 
nine  years  old  in  July,  1794,  (the  date  of  the  indenture,)  and  bind 
him  until  he  shall  be  twenty-one  years  old. 

Andrew  Jamieson,  wished  to  show,  by  parol  evidence,  that  the 
boy  was  only  seven  years  old  when  bound,  and  of  course  had  two 
more  years  to  serve. 

The  Court  was  of  opinion  that  Andrew  Jamieson  could  not,  by 
parol,  contradict  his  seal,  and  was  at  law  estopped  to  deny  the 
age.  And  in  equity  he  had  no  claim  to  the  further  services  of  the 
boy,  because  he  saw  the  boy  at  the  time  he  look  him,  and  agreed 
to  his  age,  and  expected  only  twelve  years'  service  from  him. 

The  Court  discharged  the  boy. 


CIRCUIT   COURT   OF  THE  UNITED   STATES. 

OCTOBER,  1806,  ADJOURNED  SESSION,  AT  WASHINGTON. 


Love  RING  v.  Heard. 
A  resident  of  Alexandria,  suing  in  Washington,  must  give  security  for  costs. 

LovERiNG  lives  in  Alexandria.  Motion  for  a  rule  on  the  plain- 
tiif  to  give  security  for  costs. 

Granted,  after  consideration  of  the  laws  of  Maryland  on  that 
subject.  Alexandria  county  is  to  this  county  as  a  separate  slate, 
governed  by  different  laws,  although  under  one  jurisdiction.  Exe- 
cution will  not  run  from  one  county  into  the  other.  The  marshal 
cannot  distrain  in  Alexandria,  for  fees  due  to  the  officers  in  Wash- 
ington county.     The  modes  of  collecting  fees  are  different. 

Rule  granted. 


Ray  v.  Law. 

The  law  of  Maryland  respecting  security  for  costs  and  fees  does  not  apply  to  suits  in 

equity. 

In  Chancery.  A  rule  had  been  laid  on  the  complainant  to  give 
security  for  fees  and  costs. 

Mr.  LaiOf  for  the  defendant,  now  moved  that  the  bill  should  be 
dismissed  on  the  rule. 

Refused.  The  Court,  on  considering  the  Acts  of  Maryland  on 
that  subject,  were  of  opinion  that  they  did  not  apply  to  the  Court 
of  Chancery. 

♦ 

Addison  v.  Duckett  and  "Wife. 

An  answer  in  chancery  is  not  sufficiently  authenticated  unless  the  authorityof  the  jus- 
tice of  the  peace,  before  whom  it  was  sworn,  be  sufficiently  shown. 

Injunction.     Motion  to  dissolve.     It  was  objected  that  the  an- 
swer does  not  appear  to  be  sworn,  &c.,  there  being  no  certificate 
but  that  of  the  justice  himself,  that  he  was  a  justice  of  the  peace 
VOL.  I.  30 
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for  Prince  George's  county,  in  Maryland,  at  the  tinne  he  admi- 
nistered the  oath.  This  Court  has  never  gone  so  far  as  to  admit 
an  answer  sworn  and  certified  in  this  manner.  In  England,  the 
answer  is  taken  by  commission. 

The  Court  (Duckett,  J.,  absent,)  refused  to  consider  the  an- 
swer as  sufficiently  certified,  and  refused  to  dissolve  the  injunction. 
The  Court  cited  the  cases  of  Wright  v.  West,  [ante,  300,]  and  Lloyd 
V.  Lund,  (not  reported)  at  Alexandria,  March,  1806  ;  Watson  Sf 
Smith  V.  Tapscot,  Alexandria,  March,  1805,  (not  reported)  ;  Potts 
V.  Ghequere,  Alexandria,  March,  1805,  (not  reported)  ;  Wilson  v. 
Stewart,  Alexandria,  June,  1803,  [ante,  128] ;  Mandeville  v.  Ring- 
gold, Alexandria,  (not  reported) ;  and  Tibbs  8f  Co.  v.  Parroit, 
Washington,  June,  1806,"[an^e  177,  313.] 


Negro  Ben  v.  Sabret  Scott. 

Upon  a  petition  for  freedom  the  Court  Avill  not  require  the  defendant  to  give  security 
for  the  wages  of  the  petitioner  during  the  litigation. 

Ben  had  filed  his  petition  for  freedom,  and  a  subpcena  had  issued 
to  the  defendant  to  appear  at  next  term,  namely,  December  term, 
1806.  He  now  filed  another  petition,  praying  that  the  defendant 
may  be  summoned  before  the  Court  to  recognize  not  to  carry  the 
petitioner  away,  &c.  ;  whereupon  the  Court  ordered  a  subpoena 
returnable  immediately,  to  answer  to  this  petition ;  which  the  de- 
fendant obeyed,  and  gave  the  recognizance. 

Mr.  F.  S.  Key,  for  the  petitioner,  contended  that  the  defendant 
ought  to  recognize  to  pay  such  sum  as  the  Court  should' adjudge 
him  to  pay  to  the  petitioner  for  his  services  from  the  time  of  ex- 
hibiting the  petition  until  judgment,  in  case  the  judgment  should 
be  in  favor  of  the  petitioner. 

But  the  Court  refused  ;  saying  they  had  no  jurisdiction  in  such 
a  summary  way  to  give  damages,  and  they  could  not  compel  the 
defendant  to  assent  to  such  a  judgment. 


CIRCUIT   COURT   OF   THE   UNITED   STATES. 


NOVEMBER  TERM,  1806,  AT  ALEXANDRIA. 


Carne  &  Slade  v.  Archibald  McLane. 

The  Court  will  not  compel  a  witness  to  testify  against  his  interest  in  a  cause  in  which 

he  is  interested. 
If  all  the  members  of  a  partnership  are  not  named  as  plaintifiFs,  the  defendant  may 

avail  himself  of  the  objection  upon  non  assumpsit. 
What  a  witness  says  on  voir  dire  is  not  evidence  to  the  jury. 

Assumpsit  upon  a  promissory  note  indorsed  by  the  defendant 
to  the  plaintiffs. 

Mr.  Libby  objected  to  being  sworn  for  the  defendants,  because 
interested  as  a  partner  with  the  plaintiffs ;  and  swore  upon  voir 
dire  that  he  was  interested  as  a  partner.  The  Court  refused  to 
compel  him  to  swear  contrary  to  his  interest. 

The  defendant's  counsel  then  objected  that  the  plaintiffs  could 
not  recover,  because  Mr.  Libby,  being  a  partner  of  the  firm  of 
Carne  &  Slade,  ought  to  have  been  named. 

The  plaintiffs'  counsel,  said  that  the  declaration  of  Libby  upon 
voir  dire  is  not  evidence  to  the  jury,  and  the  Court  so  decided. 
The  defendant  then  offered  evidence  to  prove  that  Libby  was  a 
partner,  and  prayed  the  Court  to  instruct  the  jury  that,  if  they 
should  be  satisfied,  by  legal  evidence,  that  he  was  a  partner  in  the 
house  of  Carne  &  Slade,  at  the  time  of  the  indorsement  of  the 
note,  the  plaintiffs  could  not  recover  ;  which  instruction  the  Court 
gave  as  prayed. 

♦ 

James  Woodward  et  al.  v.  Sutton  &  Mandeville. 

It  is  not  incumbent  upon  joint  plaintiffs  to  prove  that  they  are  joint  partners. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiffs'  witness 
deposeth  that  the  goods  were  sold  to  the  defendants  by  Wood- 
ward &  Company. 

Mr.  Jones,  for  the  defendant,  having  required  proof  that  the 
plaintiffs  were  the  persons  who  constituted  the  firm  of  Woodward 
&  Company,  and  having  referred  to  the  case  of  Tibbs  et  al.  v. 
Parroit,  [ante,  313,]  — 
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Mr.  Sivanji  had  leave  to  argue  the  point  again,  and  contended 
that  the  plaintiffs  have  made  a  record  acknowledgment  that  they 
constitute  the  firm.  That  it  could  only  be  proved  by  their  ac- 
knowledgments. Articles  of  copartnership  are  only  an  acknow- 
ledgment of  the  parties.     Watson,  36. 

Mr.  Young's,  contra.  This  declaration  would  not  be  conclusive 
evidence  against  the  plaintiffs  in  an  action  against  them.  If  it  is 
a  record  acknowledgment,  it  binds  them  in  all  cases.  The  proof 
is  in  the  power  of  the  plaintiffs,  not  of  the  defendants ;  and  the 
allegations  in. a  declaration  must  be  proved.  James  Woodward's 
declaration  cannot  be  evidence  to  prove  the  others  to  be  partners. 
If  the  plaintiffs  are  not  bound  to  give  evidence  of  the  partnership, 
every  man  who  chooses  may  bind  others  to  a  partnership  by 
bringing  an  action  in  their  names. 

Per  Curiam.  As  the  only  evidence  of  the  partnership  must  be 
either  the  declarations  or  the  acts  of  the  plaintiffs  themselves,  and 
as  each  of  the  plaintiffs  has  come  into  Court,  and  averred  upon 
the  record  (by  the  allegation  in  the  declaration)  that  he  is  one  of 
the  partners,  trading  under  the  firm  of  Woodward  &  Company, 
no  further  evidence  of  that  fact  can  be  required. 

The  Court  in  the  case  of  Tibbs  et  al.  v.  Parroit,  gave  a  naked 
opinion,  that  the  allegation  in  the  declaration  must  be  proved, 
but  did  not  say  what  would  be  sufficient  primd  facie  evidence  of 
the  fact. 

The  defendants  took  a  Bill  of  Exceptions. 


Benjamin  Patterson  v.  Peggy  McLaughlin,  Joshua  Barney, 
Robert  Holliday,  and  William  Allen. 

A  ne  exeat  will  be  granted  to  restrain  an  administratrix  from  removing  from  this  dis- 
trict with  the  effects  of  the  deceased,  before  final  settlement  of  her  administration 
account,  if  her  sureties  reside  out  of  the  district; — but  it  will  not  be  granted  against 
her  surety,  a  citizen  of  Maryland,  who  happens  to  be  found  here. 

The  goods  of  an  intestate  cannot  be  attached  by  his  creditors,  nor  will  a  chancery 
attachment  lie  against  the  effects  of  a  resident  debtor. 

In  Chancery.  This  was  a  motion  to  discharge  the  ne  exeat 
and  certain  chancery  attachments,  and  for  restoration  of  certain 
goods  delivered  by  Holliday  &  Allen,  to  the  marshal,  under  the 
condition  of  the  order  for  a  ne  exeat. 

The  bill  states  that  Charles  McLaughlin,  late  of  Georgetown, 
deceased,  was  indebted  to  the  plaintiff  in  nine  hundred  and 
ninety-two  dollars  and  upwards,  which  sum  yet  remains  due 
and  unpaid.  That  the  defendant,  Peggy  McLaughlin,  obtained 
letters  of  administration  on  his  estate,  from  the  Orphans'  Court, 
in   the   county  of  Washington,  in   this  district.      That  Joshua 
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Barney  and  Joseph  Young,  both  of  Baltimore,  in  the  State  of 
Maryland,  are  her  sureties  for  the  faithful  administration  of 
the  estate  ;  and  that  she  has  given  no  security  whatever,  within 
the  District  of  Columbia.  That  she  is  about  to  remove  her- 
self from  the  said  district  and  to  settle  in  the  State  of  Mary- 
land. That  the  complainant  has  reason  to  believe  she  has  fraud- 
ulently concealed  and  embezzled  a  great  quantity  of  goods  and 
chattels  of  the  decedent  to  a  great  value  ;  —  and  that  to  defraud 
the  creditors,  she  and  the  defendant,  Barney,  without  suffering 
those  goods  to  be  inventoried  and  appraised,  but  concealing  them 
from  the  view  of  the  appraisers,  employed  a  vessel,  owned  by  one 
Holliday,  of  Maryland,  and  of  which  William  Allen  is  master, 
to  convey  the  concealed  and  embezzled  goods  out  of  this  district, 
into  Maryland.  That  the  goods  are  now  on  board  the  vessel,  on 
the  River  Potomac,  sailing  on  the  voyage  to  Havre  de  Grace,  or 
Baltimore,  and  transporting  thither  for  the  private  gain  of  the 
administratrix  and  of  the  defendant,  Barney.  That  so  secret 
have  been  their  proceedings,  that  it  is  impossible  for  any  of  the 
creditors  to  know  certainly,  or  to  bring  proof  in  a  court  of 
law  as  to  the  quantity  and  value  of  the  said  goods,  nor  of  what 
particular  articles  they  consist,  without  the  interposition  of  this 
Court  for  a  discovery  thereof.  That  unless  the  said  goods  can 
be  subjected  to  examination  and  detention,  under  the  orders  of 
this  Court,  for  the  purpose  of  being  applied  to  the  satisfaction 
of  the  complainant  and  other  creditors  of  the  deceased,  they  will 
lose  their  demands.  It  seeks  a  discovery  as  to  what  goods  of  the 
deceased  have  come  to  the  hands  of  the  administratrix  or  of  the 
defendant  Barney,  other  than  those  which  have  been  inventoried : 
What  goods  of  the  deceased,  or  of  others,  and  to  whom  belong- 
ing, were  shipped  on  board  of  the  vessel.  It  prays  that  the  de- 
fendants, Peggy  and  Joshua,  may  be  restrained  by  ne  exeat  from 
departing  from  the  district  until  a  full,  fair,  and  final  administra- 
tion shall  be  made:  That  all  the  defendants  may  be  enjoined  and 
restrained  from  carrying  away  the  goods  shipped  on  board  the 
vessel,  and  that  Holliday  and  Allen  may  be  restrained  from  de- 
parting until  the  said  goods  shall  be  surrendered  and  subjected  to 
due  examination  and  appropriation,  under  the  jurisdiction  and 
orders  of  this  Court.  This  bill  being  sworn  to,  the  following  or- 
der was  indorsed  by  one  of  the  judges  of  this  Court: 

"  The  clerk  will  issue  a  writ  of  Tie  exeat  as  prayed,  restraining 
the  defendants  from  removing  out  of  the  District  of  Columbia, 
with  the  effects  within  mentioned,  unless  they  give  bond  with  se' 
curity  in  the  usual  form,  in  the  penalty  of  one  thousand  nine 
hundred  dollars  ;  or  shall  deliver  up  to  the  marshal  the  said 
effects,  to  be  subject  to  the  future  order  of  the  Court." 
30* 
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The  answer  of  Peggy  McLaughlin  denies  that  she  or  the  de- 
fendant Barney,  is  personally  indebted  to  the  plaintiff,  and  denies 
his  claim  to  be  just  against  the  estate  of  her  husband.  It  admits 
that  the  defendant  Barney,  and  one  Joseph  Young,  both  of  Bal- 
timore, in  Maryland,  are  her  sureties  in  the  administration-bond, 
and  avers  them  both  to  be  men  of  sufficient  property  ;  —  that  they 
were  accepted  by  the  judge  of  Orphans'  Court,  who  has  the  sole 
jurisdiction  as  to  their  sufficiency,  and  denies  the  power  of  this 
Court  to  judge  thereon,  or  to  require  other  sureties.  It  denies 
that  she  is  about  to  change  her  residence,  but  avers  that  she  only  in- 
tended to  pay  a  visit  to  her  friends.  It  denies  that  she  intended  to 
remove  out  of  the  jurisdiction  of  the  Court,  which  has  the  power  to 
settle  the  deceased's  estate.  It  denies  that  she  has  fraudulently 
concealed,  or  embezzled  any  of  the  estate,  —  but  avers  that  she  has 
fairly  inventoried  the  estate  according  to  the  best  of  her  know- 
ledge. It  avers  that  the  goods  on  board  the  vessel  were  the  proper- 
ty of  herself,  and  other  persons  whom  she  names.  That  she  has  no 
inventory  of  those  effects.  It  states  that  she  purchased  part  of  those 
goods,  to  the  amount  of  eight  hundred  and  thirty-eight  dollars, 
from  Mr.  Crawford,  who  bought  them  at  the  sale  of  the  de- 
ceased's estate.  It  again  denies  the  power  of  this  Court  to  com- 
pel further  security  for  the  administration  of  the  estate;  and  avers 
that  if  any  waste,  fraud,  or  embezzlement  has  taken  place,  there  is 
a  clear  remedy  on  her  bond  already  given.  It  alleges  that  several 
creditors,  of  whom  the  complainant  is  one,  have  filed  a  libel 
against  her  in  the  Orphans'  Court,  at  Washington,  on  the  ground 
of  the  fraud,  concealment,  and  embezzlement,  which  is  the  subject 
of  the  present  bill,  and  that  that  court  has  complete  jurisdiction 
over  the  subject ;  and  refers  to  the  proceedings  in  that  court.  It 
further  states,  that  the  same  creditors  have  filed  a  bill  on  the  same 
grounds  in  the  Circuit  Court,  in  Washington  county,  a  copy  of 
which  is  referred  to.  It  alleges  that  although  she  has  sold  property 
of  the  deceased  to  a  Mr.  Crawford,  and  given  him  possession, 
yet  she  is  enjoined  from  taking  his  notes  with  surety,  whereby  the 
estate  is  put  to  hazard.  It  avers  a  design  to  oppress  her  by  a 
multiplicity  of  suits,  and  by  drawing  her  into  different  tribunals 
for  the  same  cause  of  action. 

In  the  answer  to  the  libel  in  the  Orphans'  Court,  which  is  made 
part  of  her  answer  to  the  present  bill,  she  admits,  that  in  order  to 
be  near  her  relations,  she  did  intend  to  remove  to  Baltimore,  but 
not  to  avoid  the  settlement  of  her  husband's  estate,  nor  to  avoid 
the  process  of  this  Court ;  but  from  the  persecutions  of  her  credit- 
ors she  has  changed  her  mind,  and  does  not  now  intend  to  leave 
the  District  of  Columbia,  but  means  therein  to  reside,  and  settle 
the  estate  of  the  intestate. 
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Dec.  17,  1806.  Cranch,  C.  J.,  delivered  the  opinion  of  the 
Court.     (DucKETT,  J.,  absent.) 

The  facts  which  give  jurisdiction  to  this  Court  in  the  present 
case  are  :  That  the  complainant  is  a  creditor  of  the  deceased,  resid- 
ing in  the  District  of  Columbia.  That  letters  of  administration  have 
been  granted  to  the  defendant,  Peggy  McLaughlin,  by  the  Or- 
phans' Court  of  Washington.  That  the  only  sureties  for  her 
faithful  administration  of  the  estate  reside  in  Baltimore,  in  Mary- 
land, and  out  of  the  reach  of  the  civil  authority  of  this  district. 
That  the  administratrix,  Peggy  McLaughlin,  was  about  to  remove 
with  the  effects  of  her  deceased  intestate,  out  of  the  District  of 
Columbia,  and  beyond  the  reach  of  its  process.  That  the  Or- 
phans' Court  of  Washington  county,  although  it  has  exclusive  origi- 
nal cognizance  of  the  sufficiency  of  the  sureties  upon  administra- 
tion-bonds taken  by  that  court,  yet  has  no  power  to  issue  a  writ  of  we 
exeat,  nor  any  other  original  process  to  restrain  the  administratrix 
from  departing  with  the  goods  of  the  deceased,  out  of  its  jurisdic- 
tion. 

These  facts  being  admitted  by  the  answer,  the  Court  cannot  dis- 
solve or  discharge  the  ne  exeat  as  to  the  defendant,  Mrs.  McLaugh- 
lin. The  Court  sees  no  ground  for  a  ne  exeat  against  Mr.  Barney  ; 
if  there  was  any  stated  in  the  bill  it  is  removed  by  his  answer. 
There  may  be  some  doubt  also  as  to  the  power  of  issuing  a  ne 
exeat  against  a  citizen  of  another  State.  The  writ  of  ne  exeat  be- 
ing considered  as  originally  founded  upon  the  right  of  the  sove- 
reign or  of  the  State  to  demand  the  services  of  all  its  subjects. 

It  is  the  opinion  of  the  Court,  therefore,  that  the  ne  exeat  should 
be  discharged  as  to  him,  and  as  to  Holliday  and  Allen,  who,  al- 
though they  were  charged  by  the  bill  with  being  concerned  in  the 
transportation  of  the  goods  so  clandestinely  attempted  to  be  car- 
ried away,  yet  having  voluntarily  relinquished  the  business  and 
delivered  up  the  goods,  ought  not  to  be  further  charged.  It  is 
also  the  opinion  of  the  Court  that  the  order  of  the  judge  did  not 
require  the  marshal  to  detain  the  goods,  if  proper  security  had 
been  tendered  by  Mrs.  McLaughlin  upon  the  process  of  ne  exeat, 
the  effect  of  the  order  being  to  give  an  option  to  the  defendants 
to  deposit  the  goods  in  lieu  of  other  security. 

It  is  therefore  ordered  by  the  Court  that  the  said  goods,  now  in 
the  custody  of  the  marshal,  be  delivered  up  to  the  defendant,  Peg- 
gy McLaughlin,  upon  her  giving  a  ne  exeat  bond  in  the  usual 
form,  in  the  penalty  of  one  thousand  nine  hundred  dollars.  Those 
goods  are  considered  as  having  been  voluntarily  delivered  to  the 
marshal,  and  being  thus  in  his  hands,  by  virtue  of  a  condition  in- 
tended for  the  benefit  of  the  defendants,  the  Court  does  not  think 
it  right  that  they  should  take  them  back  without  giving  that  secu- 
rity for  which  they  were  intended  as  a  substitute. 
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Upon  the  question  respecting  the  attachments,  the  Court  is  of 
opinion,  that  the  defendant,  Mrs.  McLaughhn,  has  a  right  to 
appear  without  security.  To  require  security,  would  be  to  evade 
the  rule  of  law  that  an  administrator  is  not  required  to  give  bail 
for  a  debt  due  from  the  intestate.  To  allow  the  goods  of  the 
deceased  to  be  attached,  would  interfere  with  another  rule  of  law, 
which  requires  the  marshalling  of  assets,  and  the  priority  or  equal- 
ity of  payment  to  the  creditors  of  the  intestate. 

The  Court  is  also  of  opinion,  that  the  process  of  chancery 
attachment  will  not  lie  in  this  court  against  the  effects  of  a  debtor, 
resident  Avithin  the  District  of  Columbia.  Upon  the  first  hearing 
of  the  answer  of  Mrs.  McLaughhn,  the  Court  noticed  several 
expressions  in  it,  which  at  that  time,  seemed  indecorous  and  dis- 
respectful towards  this  Court  and  its  process.  It  was  endeavored, 
by  her  counsel,  to  explain  them  in  such  a  manner  as  to  show  that 
they  ought  not  to  be  considered  as  offensive.  But  upon  a  careful 
perusal  of  the  answer,  the  Court  finds  that  its  first  understanding 
of  those  expressions  was  correct ;  and  not  to  have  noticed  them, 
would  have  implied  a  carelessness  of  that  self-respect,  which  it  is 
the  duty  of  every  court  of  justice  to  maintain. 

The  first  expression  alluded  to,  is  that  which  charges,  that  the 
complainant's  bill  "  contains  a  libel  upon  the  Orphans'  Court." 
Mrs.  McLaughlin,  or  the  solicitor  who  drew  her  answer,  must 
have  known,  that  the  bill  had  been  perused  by  one  of  the  judges 
of  this  Court,  before  the  order  for  a  ne  exeat  was  made,  and  that 
the  judge  would  not  have  made  such  an  order,  if  the  bill  had 
been  considered  as  a  libel  upon  that  court.  Nor  has  the  Court 
found  any  thing  in  the  bill  which  can  justify  that  allegation  in  the 
answer.  After  the  bill  had  been  thus  sanctioned  by  a  judge's 
order,  the  Court  cannot  but  consider  the  expressions  of  the  answer 
in  that  respect  as  disrespectful. 

The  other  expression  alluded  to,  is  that  which  declares,  that  the 
defendant's  goods  "  have  been  shamefully  and  wantonly  seized  by 
the  process  of  this  Court,  at  the  instance  and  false  suggestions  of 
the  complainant." 

The  Court,  therefore,  directs  the  clerk  to  strike  out  those 
expressions  in  the  answer  of  Mrs.  McLaughlin.  From  the 
respectability  of  the  counsel  who  has  signed  that  answer,  the 
Court  cannot  believe  that  any  thing  disrespectful  to  the  Court 
was  intended  to  be  sanctioned  by  him,  but  is  willing  to  believe 
that  those  expressions  must  either  have  escaped  his  notice,  or 
have  been  understood  by  him  in  a  manner  different  from  the 
impression  which  they  have  made  upon  the  Court. 

Messrs.  E.  J.  Lee,  C.  Lee,  Jones  of  Hiort,  for  the  plaintiff. 

Messrs.  Swann,  and  P.  B.  Key,  for  the  defendants. 
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Park's  Administrator  v.  Willis. 

The  Court  will  not  permit  a  deposition  taken,  de  bene  esse,  to  be  read  in  evidence, 
if  the  witness  resides  within  one  hundred  miles  of  the  place  of  trial,  although  his 
residence  is  out  of  the  District  of  Columbia. 

A  deposition  taken  and  filed  by  the  defendant,  may  be  read  in  evidence  by  the  plain- 
tiff, upon  proof  that  the  witness  is  beyond  the  jurisdiction  of  the  Court. 

Special  action  on  the  case  —  plea,  not  guilty. 

On  the  trial,  the  defendant  objected  to  the  reading  of  a  deposi- 
tion, because  it  did  not  appear  that  the  witness  might  not  attend 
personally.  The  residence  of  the  witness  was  agreed  to  be  at 
Fredericksburg,  fifty  miles  only  from  Alexandria.  No  subpoena 
had  been  issued  for  him. 

The  Court  refused  to  permit  the  deposition  to  be  read.  (See 
Voss  V.  Luke,  July  term,  1806,  [ante,  o31] ;  Woods  Sf  Bemis  v. 
Young",  July  term,  1806,  [ante,  346,]  and  Leiois  v.  Mandeville, 
[post,  360.] 

The  plaintiff  then  offered  to  read  a  deposition  of  John  Hand, 
taken  by  the  defendant,  and  filed  in  the  cause,  after  having  proved 
that  Hand  sailed  for  Philadelphia  about  three  weeks  ago,  and 
had  not  returned.     No  subpoena  had  been  issued  for  him. 

The  Court  permitted  it  to  be  read. 


Preston  v.  Young. 

If  the  plaintiff  has  done  part  of  the  work  contracted  for  by  an  agreement  under  seal, 
and  is  prevented  by  the  defendant  from  finishing  the  job,  he  may  recover  the  value 
of  the  work  which  he  has  done,  in  an  action  of  assumpsit. 

Quantum  meruit  for  work  and  labor  done,  [and  materials  fur- 
nished,] as  a  carpenter. 

The  defendant  proved  a  special  agreement  under  hand  and  seal. 
The  plaintiff  offered  evidence  that  he  was  interrupted  by  the 
yellow  fever  from  proceeding  with  the  work,  and  that  before  the 
fever  subsided,  the  defendant  employed  another  person  to  com- 
plete the  work.     The  agreement  was  as  follows  : 

"  Alexandria,  July  29th,  1803.  Memorandum  of  an  agree- 
ment made,  Stc,  that  the  said  James  Young  doth  agree  to  pay  to 
the  said  Thomas  Preston,  $200,  for  building  the  shop  as  high  as 
my  dwelling,  and  to  put  in  two  12-light  frames,  lay  on  4-4  floor, 
and  finding  all  the  materials,  glass  excepted.  Thomas  Pres- 
ton,    [l.  s.]     James  Young,     [l.  s.]" 

The  defendant  prayed  the  Court  to  instruct  the  jury,  that  if, 
from  the  evidence,  it  shall  appear  to  them  that  the  work,  labor. 
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and  materials  were  done  and  furnished  by  the  plaintiff  for  the 
defendant,  in  consequence  of  said  written  agreement  between  the 
said  parties  under  seal,  then  this  action  of  assumpsit  will  not  lie. 

Which  instruction,  the  Court  refused  ;  but  instructed  the  jury 
that  if  they  should  be  of  opinion,  from  the  evidence,  that  the  plaintiff 
was  prevented  by  the  defendant  from  proceeding  to  complete  the 
work  according  to  the  agreement,  in  a  reasonable  time,  then  the 
plaintiff  had  a  right  to  recover  in  this  form  of  action,  as  much  as 
he  deserved  to  have  for  his  work  and  materials. 

A  bill  of  exceptions  was  taken  by  the  defendant,  and  the  judg- 
ment was  reversed  by  the  Supreme  Court.     4  Cranch,  239. 

The  Court  below,  was  of  opinion,  that  Preston  could  support 
his  quantum  meruit,  notwithstanding  the  written  agreement.  The 
grounds  of  that  opinion  were,  that  Young,  by  refusing  to  suffer 
the  plaintiff  to  complete  the  contract,  had  dissolved  the  agree- 
ment, on  his  part,  so  that  he  could  never  have  sustained  an  action 
upon  it,  against  Preston,  and  if  he  could  not  have  sustained  an 
action  upon  it,  he  could  not  set  it  up  to  defeat  the  action  of  the  plain- 
tiff. He  had  treated  the  contract  as  at  an  end,  and  thereby  had 
authorized  the  plaintiff  to  consider  himself  absolved  from  its  obli- 
gation. It  is  true,  the  plaintiff  was  not  bound  to  abandon  the 
contract,  and  might  have  brought  suit  upon  it,  and  compelled  the 
defendant.  Young,  to  pay  the  whole  $200.  But  he  was  not 
obliged  so  to  do.  He  was  at  liberty  to  waive  the  contract,  and 
sue  upon  the  implied  assumpsit.  The  defendant,  by  his  own  act, 
had  abandoned  the  contract,  and  it  did  not  lay  in  his  mouth  to 
insist  upon  it.  A  quantum  meruit  is  an  equitable  action,  and  is 
more  favorable  for  the  defendant  than  action  upon  the  contract. 
The  case  of  Toivers  v.  Barret,  1  T.  R.  133,  was  considered  as 
having  decided  the  principle  that  where  a  contract  is  put  an  end 
to,  the  plaintiff  may  recover  back  what  he  has  advanced  upon 
such  contract.  So,  by  analogy,  it  was  inferred,  that  where 
labor  and  materials  are  advanced  upon  a  contract  which  is  put 
an  end  to,  the  plaintiff  may  recover  the  value  of  such  labor 
and  materials.  And  1  Powell  on  Contracts,  417,  was  relied 
upon  as  establishing  the  principle,  that  he  who  prevents  another 
from  fulfilling  his  part  of  the  contract,  can  never  maintain  an 
action  against  the  party  who  is  thus  prevented  from  perform- 
ing. The  Court  was  therefore  of  opinion,  that  Young  was,  by 
his  own  act,  bound  to  consider  the  contract  as  entirely  dis- 
solved. For  although  it  is  said  that  a  contract  under  seal  cannot 
be  dissolved  by  parol,  yet  this  was  not  a  dissolution  by  parol, 
but  by  matter  in  pais.  And  where  a  cause  of  action  arises,  partly 
by  deed,  and  partly  by  matter  of  fact  to  be  proved  by  parol,  the 
damages  may  be  discharged  by  parol.     In  Giles  v.  Ediuards, 
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7  T.  R.  181,  Ld.  Kenyon  said,  "  This  was  an  entire  contract ; 
and  as  by  the  defendant's  default  the  plaintiffs  could  not  perform 
•what  they  had  undertaken  to  do,  they  had  a  right  to  put  an  end 
to  the  whole  contract,  and  to  recover  back  the  money  that  they 
had  paid  under  it."     Buller's  N.  P.  139.     "  If    in  a  quantum 
meruit  for  work  and  labor,  the  plaintiff  proved  he  had  built  a 
house  for  the  defendant,  though  the  defendant  should  afterwards 
prove  that  there  was  a  special  agreement  about  the  building  of  it, 
viz. :  that  it  should  be  built  at  such  a  time  and  in  such  a  manner, 
and  that  the  plaintiff  had  not  performed  the  agreement,  yet  the 
plaintiff  would  recover  upon  the  quantum  meruit,  though  doubt- 
less such  proof  on  the  part  of  the  defendant  might  be  proper  to 
lessen  the  quantum  of  the  damages."     In  the  case  of  Atty  v. 
Parish,  4  Bos.  &  Pul.  104,  the  plaintiff  did  not  bring  his  action 
upon  the  ground  that  the  special  agreement  was  at  an  end,  but 
on  the  ground  of  its  being  in  full  force,  and  actually  offered  it  in 
evidence  to  support  his  general  count.     And  the  Court  of  Com- 
mon Pleas  decided  agreeably  to  the  indisputable  general  rule  of 
law,  "  that  wherever  the  action  is  founded  on  a  deed,  it  must  be 
declared  upon."    In  Cooke  v.  Munstone,  4  Bos.  &  Pul.  351,  there 
was  a  special  count  claiming  damages  for  non-performance  of  a 
special  contract ;  and  a  count  for  money  had  and  received,  claim- 
ing the  money  paid  in  advance  upon  the  contract.     The  plaintiff, 
on  the  trial,  proved  a  different  contract  from  that  laid  in  the  spe- 
cial count,  and  a  failure  on  the  part  of  the  defendant  to  comply 
with  his  part  of  it.     It  was  decided  that  the  plaintiff  could  not 
recover  on  the  1st  count,  because  of  the  variance  ;  and  not  on  the 
2d  count,  because  a  special  contract,  still  open  and  subsisting,  was 
proved  on  the  trial.    Both  the  cases,  Atti/  v.  Parish,  and  Cooke  v. 
Munstone,  fully  recognize  the  law  as  laid  down  in  Towers  v.  Ba7'- 
rett,  1  T.  R.  133,  and  Giles  v.  Edwards,  7  T.  R.  181,  viz. :  that 
where  the  contract  is  put  an  end  to,  the  plaintiff  may  recover  for 
what  he  has  advanced  on  the  faith  of  the  contract ;  and  that  if  the 
defendant  prevents  the  plaintiff  from  performing  his  part,   the 
latter  has  a  right  to  put  an  end  to  the  whole  contract.     See  also 
Weston  v.  Downes,  Doug.  23 ;  Payne  v.  Bacombe,  Doug.  G51 ; 
Power  v.  Wells,  Cowp.  818 ;  and  Hunt  v.  Silk,  5  East,  449. 


Dyson's  Administrator  v.  Thomas  White,  Jr. 

The  costs  of  continuance  await  the  event  of  the  cause,  unless  there  be  a  special  order 
to  the  contrary ;  an  attachment  will  not  lie  for  non-payment  of  the  costs  of  a  con- 
tinuance until  after  a  rule  to  show  cause,  nor  unless  there  has  been  a  personal  ser- 
vice of  the  order  of  the  Court  to  pay  the  costs ;  nor  unless  the  bill  of  costs  state  the 
particular  items. 

Mr.  Youngs,  for  the  plaintiff,  moved  for  an  attachment  against 
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the  defendant,  for  not  paying  the  costs  of  the  last  term,  (the  cause 
having  been  continued  at  his  costs,)  grounded  on  a  paper  signed 
by  the  clerk,  stating  the  costs  of  the  continuance  in  general  terms 
to  be,  for  witnesses'  attendance,  $48,  and  marshal's  fees,  $3,  with- 
out stating  who  were  the  witnesses,  nor  how  long  they  attended, 
nor  for  what  services  the  marshal's  fees  arose  ;  nor  did  it  contain 
any  certificate  of  the  order  of  the  court,  or  even  a  copy  of  the 
entry  respecting  the  continuance.  On  the  back  of  the  paper  was 
an  order  from  John  A.  Burford,  (the  plaintiff's  husband,)  to  pay 

the  money  to ,  and  a  memorandum  purporting  to  be  signed 

by  the  defendant,  refusing  to  pay  the  bill  unless  compelled  by 
law. 

The  Court  refused  the  attachment,  because  there  did  not 
appear  to  be  a  personal  service  of  the  order  to  pay  the  costs,  or 
of  the  entry  on  the  minutes,  and  because  the  bill  of  costs  did  not 
state  the  particulars. 

The  clerk  stated  that  it  was  not  the  practice  in  the  Court  to 
issue  attachments  in  such  cases,  but  the  costs  awaited  the  event  of 
the  cause.  It  also  seemed  to  be  the  practice,  that  a  rule  to  show 
cause  why  an  attachment  should  not  issue,  should  be  granted. 


Lewis  v.  Mandeville. 

Quaere,  whether  the  Court  can  issue  an  attachment  for  a  witness  residing  at  Winches- 
ter, in  Virginia,  less  than  one  hundred  miles  from  this  place. 

Mr.  Taylor,  for  the  plaintiff,  offered  the  deposition  of  Anthony 
Moore,  taken  in  Alexandria,  de  bene  esse,  under  the  laws  of  Vir- 
ginia, and  staled  that  the  witness  was  a  person  employed  in  trans- 
porting the  mail,  and  that  his  residence  is  near  Winchester,  not 
one  hundred  miles  distant.  That  he  does  not  know  where  he 
now  is,  but  that  he  is  not  in  the  district.  A  subpoena  has  been 
issued  and  return  served. 

These  facts  being  admitted,  the  Court  (Duckett,  J.,  absent,) 
suffered  the  deposition  to  be  read,  not  having  decided,  and  being 
still  doubtful  whether  an  attachment  can  properly  issue  and  run 
into  the  State  of  Virginia,  within  one  hundred  miles,  but  inti- 
mated that  they  would  hear  an  argument  in  a  full  Court,  on  a 
motion  for  a  new  trial,  on  the  ground  of  admitting  improper  evi- 
dence. Voss  v.  Luke,  [ante,  331] ;  Woods  v.  Young",  [ante,  346J ; 
Park's  Adm'r  v.  Willis,  [ante,  357.] 
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Wray  V.  Riley. 

In  Virginia,  special  bail  in  an  action  of  debt  upon  judgment  rendered  in  one  of  the 
other  States,  cannot  be  required  by  the  indorsement  of  an  attorney. 

Motion  by  Mr.  E.  J.  Lee,  to  discharge  the  special  bail  which 
had  been  required  by  an  indorsement  of  the  plaintifTs  attorney. 

The  action  was  debt  on  a  judgment  recovered  in  the  State  of 
Georgia. 

Mr.  E.  J.  Lee.  The  case  of  judgment  is  not  provided  for  by 
the  Virginia  statute  of  12th  December,  1792,  p.  78,  in  which 
bail  may  be  required  by  an  indorsement  of  an  attorney.  Muffin 
V.  Call,  2  Wash.  181 ;  Bidleson  v.  Whytel,  3  Burr.  1548 ;  Beli- 
ther  V.  Gibbs,  4  Burr.  2117  ;  Boioen  v.  Barnett,  Sayer's  Rep.  160. 

Exonereiur  ordered.     (Duckett,  J.,  absent.) 


Lyles  v.  Mayor  &  Commonalty  of  Alexandria. 

The  Court  will  not  sign  a  bill  of  exceptions,  which  states  that  it  contains  all  the  evi- 
dence in  the  cause,  unless,  &c. 

The  Court  (Duckett,  J.,  absent,)  refused  to  sign  a  bill  of 
exceptions  stating  that  it  contained  all  the  evidence  offered  in  the 
cause ;  that  fact  not  appearing  to  be  agreed  by  the  parties,  and 
the  Court  not  being  satisfied  that  the  whole  evidence  was  stated. 


Lambert  &  Co.  v.  Alexander  Smith  &  Son. 

The  admissions  of  one  of  seyeral  underwriters  upon  the  same  policy,  cannot  bo  given 
in  evidence  against  another  underwriter;  nor  the  admissions  of  a  committee  of  the 
company,  not  authorized  by  the  articles  of  association  to  make  admissions. 

Nor  can  evidence  be  given  by  the  plaintiff  that  another  insurance  company,  or  other 
underwriters  on  the  same  policy,  have  paid  upon  the  same  risk. 

If  one  party  alleges  that  the  other  agreed  to  receive  certain  papers  in  CTidence,  and 
the  fact  of  such  agreement  be  contested,  the  Court  will  not  hear  afl5ddvits  to  prove 
the  agreement,  and  will  reject  the  evidence,  if  it  be  incompetent 

The  sentence  and  proceedings  of  a  foreign  court  of  vice-admiralty,  condemning  the 
goods  as  enemy  property,  are  not  conclusive  evidence  of  that  fact,  in  a  suit  upon  a 
policy  of  insurance.  But  it  is  competent  and  prima  facie,  although  not,  in  itself, 
sufficient  evidence  to  prove  that  fact. 

The  sentence  may  be  invalidated  by  the  evidence  contaiiwd  in  the  record  of  the  pro- 
ceedings. 

The  prayer  of  an  appeal,  and  the  order  granting  it  upon  terms,  is  not  evidence  that 
the  terms  were  complied  with,  or  that  Uie  appeal  was  prosecuted. 

Assumpsit  on  a  policy  on  goods  on  board  the  brig  Celia,  from 
vol.  I.  31 
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Alexandria  to  Bourdeaux,  and  at  and  from  thence  to  St.  Bartholo- 
mews, with  leave  to  attempt  to  gel  into  Guadeloupe ;  but  if,  in 
attempting  to  get  in,  they  should  be  warned  off,  and  register 
indorsed,  they  should  desist  from  any  further  attempt.  Interest 
averred  to  amount  of  ^6000,  at  30  per  cent,  premium,  25  per 
cent,  to  be  deducted,  if  lost  on  the  voyage  to  Bourdeaux ;  cap- 
tured by  the  British,  and  lost  to  the  insured.  Arrived  at  Bour- 
deaux, took  there  a  cargo,  and  was  captured  near  Guadaloupe, 
and  condemned  in  the  Vice-Admiralty  Court  in  Antigua.  The 
plaintiffs  offered  parol  evidence  of  conversations  with  other  under- 
writers than  the  defendants,  on  the  same  policy,  and  produced 
the  articles  of  association. 

Mr.  C.  Lee,  for  the  plaintiffs.  A  conversation  between  the 
committee  and  the  insured,  is  tantamount  to  a  conversation  be- 
tween the  plaintiffs  and  the  defendants.  A  paper  admitted  by 
the  committee,  is  as  if  admitted  by  the  defendants.  An  applica- 
tion was  made  to  the  committee  to  settle  this  loss.  Shall  we  not 
give  in  evidence  what  passed  between  the  committee  and  the 
agent  of  the  plaintiffs  ?  By  the  articles,  the  company  is  to  meet 
every  day.  The  committee  are  to  examine  and  report  upon 
claims  to  the  company,  who  are  to  consider  the  same,  and  if  a 
majority  agree  that  the  claim  is  just,  they  are  to  give  their  notes, 
&c.  The  committee  are  the  only  means  of  communication  be- 
tween the  plaintiffs  and  the  company.  When  the  company  meet, 
the  insured  are  excluded.  The  receiving  of  the  plaintiffs'  papers 
by  the  committee  for  consideration  and  report,  is  an  admission  of 
the  verity  of  those  papers.  By  art.  9,  they  agree  to  submit  to 
the  decision  of  any  one  suit.  The  plaintiffs,  therefore,  may  give 
in  evidence,  in  this  suit,  the  acknowledgment  of  any  one  of  the 
underwriters  —  a  fortiori  the  acknowledgments  of  the  committee, 
the  agents  of  the  whole.  If  all  are  to  be  bound  by  this  suit,  then 
the  declarations  of  Smith  &  Son  (the  defendants)  would  bind  all. 

Mr.  C.  Simms,  for  the  defendants.  The  acts  of  the  committee 
cannot  bind  the  defendants  further  than  they  are  authorized  by  the 
articles  of  the  association  to  bind  them.  A  majority  of  all  the 
underwriters  only  can  bind  an  absent  member.  Although  they 
have  bound  themselves  to  abide  the  event  of  one  suit,  yet  it  does 
not  follow  that  they  are  all  to  be  bound  by  the  acknowledgments 
of  any  one.  The  plaintiffs  may  select  the  strongest  case  in  their 
favor.  The  defendants  have  only  agreed  to  take  the  risk  of  an 
acknowledgment  of  this  one  underwriter. 

The  Court  (Duckett,  J.,  not  having  heard  the  whole  argu- 
ment, declined  giving  an  opinion,)  was  of  opinion,  that  no 
acknowledgment  by  the  committee  of  the  authenticity  of  papers, 
can  be  given  in  evidence  against  the  defendants,  unless  the  defend- 
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ants  were  present,  and  did  not  deny  it.  The  committee  were 
special  agents  of  the  defendants,  for  limited  purposes,  and  could 
only  bind  the  defendants  to  the  extent  of  their  powers. 

The  plaintiffs  offered  to  prove,  that  another  insurance  office  had 
paid  upon  the  same  risk. 

Refused  by  the  Court,  nem.  con. 

The  plaintiff  then  offered  to  prove,  that  other  underwriters  upon 
the  same  policy,  had  paid  their  proportions. 

Refused,  nem.  con. 

Mr.  Young's,  for  the  defendants,  objected  to  evidence  being  given 
of  a  demand  made  on  the  committee,  or  of  the  lime  when  the 
claim  was  made  to  the  committee. 

The  Court,  without  hearing  a  reply,  said  there  was  no  doubt 
that  it  was  competent  for  the  plaintiffs  to  give  that  evidence. 

The  defendants  offered  to  read  the  record  of  the  proceedings 
of  the  Vice-Admiralty  Court  of  Antigua. 

The  plaintiffs  contended,  that  a  certain  affidavit  annexed  to  that 
record,  should  be  read  also. 

The  defendants  objected  to  all  but  the  record. 

The  plaintiffs  then  objected  to  the  authentication  of  the  record. 

The  defendants'  counsel  offered  to  make  affidavit,  that  it  was 
agreed  between  him,  as  counsel  for  the  defendants,  and  H.  K. 
May,  as  agent  of  the  plainlifis,  that  the  record  should  be  used 
on  the  trial. 

But  the  Court  refused  to  hear  such  affidavit,  and  said  that  they 
could  not  admit,  as  evidence,  what  was  not  evidence,  unless  the 
agreement  was  in  writing  at  the  time,  and  entered  upon  the 
record.  It  would  require  that  the  Court  should  decide  the  fact, 
whether  there  was  such  an  agreement,  and  if  they  heard  affidavits 
on  one  side,  they  must  on  the  other,  and  there  would  be  no  end 
to  the  investigation.  The  parties,  however,  agreed  to  admit  the 
record  without  the  affidavit  annexed. 

Mr.  Jones,  for  the  defendants,  prayed  the  instruction  of  the 
Court,  &c.,  that  the  sentence  of  condemnation  as  enemy  property 
was  conclusive. 

But  the  Court  decided:  1.  That  the  sentence  and  proceed- 
ings in  the  admiralty  were  not  conclusive  evidence  that  the  pro- 
perty was  not  American.  2.  That  it  was  not  sufficient,  but  was 
competent  evidence  that  it  was  not  the  property  of  American 
citizens.  3.  That  it  is  prima  fade  evidence  of  that  fact.  4. 
That  it  is  competent  for  the  plaintiffs  to  adduce  the  evidence  and 
testimony,  as  it  is  stated  in  the  record  of  the  proceedings  of  the 
Vice-Admiralty  Court,  to  invalidate  the  sentence.  5.  That  the 
prayer  of  appeal,  and  the  order  granting  it  upon  the  usual  terms, 
were  not  evidence  that  the  appeal  was  prosecuted,  or  that  those 
terms  had  been  complied  with. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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Harrison  v.  Evans. 


In  an  action  upon  the  case  against  the  owner  of  a  stage-coach,  for  taking  away  the 
plaintiff's  slave,  evidence  may  be  given,  on  the  part  of  the  defendant,  that  the  plain- 
tiff had  given  the  slave  a  written  permission  to  seek  a  new  master,  and  if  such  per- 
mission be  without  limitation  of  time  or  place,  the  plaintiff  cannot  recover. 

The  office-keeper  of  the  defendant  is  a  competent  witness  for  the  defendant,  because 
he  is  liable  to  the  defendant  if  the  plaintiff  recovers,  and  to  the  plaintiflF  if  he  fails  to 
recover,  in  this  suit. 

Trover  for  a  mulatto  woman  slave,  named  Nell ;  with  a  special 
count  for  carrying  away  the  plaintiff's  slave,  without  his  consent, 
whereby  she  was  lost  to  the  plaintiff. 

Mr.  Jones  and  Mr.  Morsell,  for  the  defendant,  offered  evidence 
that  the  plaintiff  had  permitted  the  slave  to  go  about  and  hire  her- 
self where  she  chose. 

Mr.  W.  H.  Dorsey  and  Mr.  F.  S.  Key,  for  the  plaintiff,  objected. 

But  the  Court  {nem.  con.)  permitted  the  evidence  to  be  given 
to  the  jury.  The  count  for  trover  was  abandoned  by  the  plain- 
tiff's counsel. 

Dennison  Darling  was  offered  as  a  witness  for  the  defendant. 
It  had  been  proved  that  he  was  the  keeper  of  the  defendant's 
stage-coach  office,  and  had  ordered  the  driver  to  call  at  Mrs. 
Thompson's  and  take  a  servant,  who  proved  to  be  the  slave  in 
question. 

It  was  objected,  by  the  plaintiff's  counsel,  that  he  was  interested  ; 
because  if  the  plaintiff  recovers  against  Evans,  Evans  could  re- 
cover against  him. 

But  the  Court  (wem.  con.)  overruled  the  objection  because  the 
witness  is  indifferent.  For  although  if  the  plaintiff  recovers  against 
Evans,  Evans  may  recover  against  Darling;  yet,  if  plaintiff 
does  not  recover  against  Evans,  he  may  against  Darling,  so  that 
he  would  be  liable  in  either  event. 

The  Court,  also,  (Fitzhugh,  J.,  absent,)  at  the  prayer  of  the 
defendant's  counsel,  instructed  the  jury,  in  effect,  that  if  the  slave 
had  a  written  authority  from  the  plaintiff,  without  limitation  of 
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time  or  place,  to  seek  for  a  new  master,  the  plaintiff  could  not  re- 
cover in  this  action,  although  such  authority  was  not  shown  to  the 
defendant  or  his  agents. 
Verdict  for  plaintiff,  ^180.     New  trial  refused. 


Nally  v.  Lambell. 

The  Court  will  not  grant  an  attachment  against  a  party  for  not  paying  his  witness, 
unless  payment  shall  have  been  demanded  by  a  person  having  authority  to  recelTC 
payment,  and  unless  that  authority  appear. 

Motion  for  attachment  by  witness  against  the  person  at  whose 
request  he  was  summoned.  Affidavit  by  Spaulding,  that  he  was 
requested  by  Nally  to  demand,  and  that  he  did  demand  payment, 
which  was  refused. 

The  Court  (Fitzhugh,  J.,  absent,)  refused  the  attachment,  be- 
cause Spaulding's  authority  did  not  appear. 


LiNGAN   V.    MaRBURY. 
A  juror  cannot  object  to  serre  because  he  is  an  alien. 

A  JUROR  objected  to  being  sworn  on  the  petit  jury  because  he 
was  an  alien,  a  North  Briton. 

The  Court  thought  it  no  objection,  coming  from  the  juror  him- 
self, however  it  might  be  if  he  was  challenged  by  either  party. 

Fitzhugh,  J.,  absent. 

By  consent  of  parties,  however,  be  was  not  sworn. 


Negko  Ben  v.  Sabrett  Scott. 
An  affidavit  is  not  necessary  to  continue  negro  petitions  at  the  first  term. 

The  Court  will  not  require  in  all  cases  an  affidavit  at  the  first 
term  to  continue  cases  of  negro  petitions. 

This  cause  was  continued  at  the  cost  of  the  defendant,  as  the 
petitioner  offered  himself  ready  for  trial ;  and  in  general  the 
Court  will  not  insist  on  a  trial  at  the  first  term,  but  if  either  party 
offers  ready,  it  shall  be  continued  at  the  cost  of  the  party  not 
ready.  At  the  second  term  the  Court  will  require  a  trial  unless 
good  cause  be  shown  on  affidavit. 
31* 
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Hodgson  &  Thompson  v.  Mountz,  Knowles  and  another. 

The  mayor  of  Georgetown  may,  in  that  town,  do  any  act  which  a  justice  of  the  peace 
of  the  county  can  do. 

A  judf^ment  against  two,  may  be  superseded  by  one  of  the  defendants,  and  the  new 
confession  will  bind  him  and  his  sureties ;  and  the  other  defendant  need  not  be 
named  in  the  supersedeas. 

The  six  months'  stay  is  reckoned  from  the  day  of  the  confession  of  the  new  judgment. 

The  sum  confessed  need  not  be  repeated  and  specially  set  forth  in  the  blank  at  the  end 
of  the  supersedeas. 

Parol  evidence  may  be  given  that  the  confession  was  made  at  a  place  within  the  juris- 
diction of  the  magistrates  before  whom  it  was  made. 

Upon  the  return  of  a  ca.  sa.  issued  upon  a  supersedeas,  — 

Mr.  Morsell  and  Mr.  F.  S.  Key,  for  the  defendant,  moved  the 
Court  to  quash  the  execution.  1.  Because  the  law  of  Maryland, 
1791,  c.  67,  <§>  1,  requires  that  the  confession  of  judgment  shall  be 
made  before  two  justices  of  the  peace  of  the  county,  but  this  con- 
fession was  made  before  the  mayor  of  Georgetown,  and  one  jus- 
tice of  the  peace  of  the  county  only.  2.  The  original  judgment 
was  against  Jacob  Mountz  and  George  Reintzel ;  and  it  is  super- 
seded by  Mountz  only.  3,  The  original  judgment  ismisrecited  in 
the  supersedeas,  the  original  judgment  being  against  both  and 
the  supersedeas  stating  that  it  was  a  judgment  against  one.  4. 
That  the  six  months'  stay  is  to  be  reckoned  from  the  day  of  the 
original  judgment,  but  the  supersedeas  reckons  it  from  the  day  of 
the  date  of  the  supersedeas,  that  is,  the  day  of  confession  of  the 
new  judgment.  5.  That  the  blank,  at  the  end  of  the  supersedeas, 
ought  to  be  filled  up  with  the  actual  sum  to  be  paid.  6.  That  it 
does  not  appear,  upon  the  supersedeas,  that  the  judgment  was  con- 
fessed in  Georgetown,  so  as  to  be  within  the  jurisdiction  of  the 
mayor,  and  that  parol  evidence  cannot  be  now  given  of  that  fact. 

But  the  Court,  after  argument,  overruled  all  these  objections, 
and  refused  to  quash  the  execution. 

Mr.  Jones,  for  the  plaintiff. 


Brohawn  v.  Van  Ness. 

A  rule-security  for  fees  is  not  of  itself  a  sufficient  ground  for  a  rule-security  for  costs. 
If  upon  cross-examination  it  appears  that  the  witness  is  interested,  the  Court  will 

instruct  the  jury  that  his  testimony  is  not  evidence. 
A  lease  for  ninety-nine  years,  not  acknowledged  and  recorded,  is  not  good  for  seven 

years ;  but  is  evidence  of  the  rate  of  renting,  in  an  action  for  use  and  occupation. 
Damages  for  use  and  occupation  may  be  set  off. 

A  RULE  on  the  plaintiff  to  give  security  for  fees  had  been  laid  at 
the  last  terra.     When  the  cause  was  called  for  trial,  — 
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Mr.  F.  S.  Key,  for  the  defendant,  moved  for  a  rule  on  the  plain- 
tiff to  give  security  for  costs,  and  contended  that  the  rule  for  fees 
vfos  primd  facie  e\'\dence  that  the  plaintiff  did  not  reside  within 
the  District  of  Columbia. 

But  the  Court  (Duckett,  J.,  absent,)  did  not  think  it  sufficient 
ground  to  lay  to  the  rule.  The  fact  of  the  non-residence  of  the 
plaintiff  was  afterwards  proved  by  the  written  affidavit  of  a  wit- 
ness, and  security  given  upon  the  trial. 

S.  Speake,  was  sworn  in  chief  for  the  plaintiff. 
Mr.  F.  S.  Key,  for  the  defendant,  before  Speake  was  examined, 
prayed  that  he  might  be  sworn  on  the  voir  dire. 

The  Court  said  the  rule  was  that,  although  sworn  in  chief,  if  it 
appeared  on  the  examination  that  the  witness  was  interested,  the 
Court  would  instruct  the  jury  that  the  testimony  is  not  evidence. 

The  defendant  offered  to  offset  rent  due  on  a  lease  for  ninety- 
nine  years,  not  acknowledged  or  recorded  according  to  law. 

The  plaintiff  objected  to  the  paper  being  given  in  evidence, 
until  the  defendant  shows  that  the  plaintiff  was  in  possession,  and 
contended  that  it  was  void. 

Mr.  F.  S.  Key,  for  the  defendant,  contended  that  it  was  good 
for  seven  years.  By  the  Act  of  Assembly,  1766,  c.  14,  it  is 
enacted  that  no  estate  for  more  than  seven  years  shall  pass  or  take 
effect  unless  the  deed  be  acknowledged  and  recorded,  &c.,  thereby 
implying  that  it  may  be  good  for  seven  years,  although  not  ac- 
knowledged, &c.,  and  it  does  not  say  that  the  deed  shall  be  void. 
Mr.  Morsell  and  Mr.  Dorsey,  for  the  plaintiff,  contended  that 
this  paper  is  not  a  lease ;  but  only  an  agreement  to  make  a  lease 
at  a  future  time,  and  that  the  Act  of  Assembly,  makes  void  all 
deeds  intending  to  pass  a  greater  estate  than  for  seven  years, 
otherwise  a  deed  in  fee  would  be  good  as  a  lease  for  seven  years. 
The  lease  was  not  under  seal,  nor  acknowledged,  nor  recorded, 
nor  was  possession  under  il  proved.  It  begins :  "  It  is  this  day 
agreed  between,  &c.,  as  follows,  namely,  the  said  J.  P.  Van  Ness 
agrees  to  lease,  to  the  said  I.  B.,  Lot  No.  4,  &c.  in  square  No. 
295,  &c.,  for  ninety-nine  years,  at  the  rate  of  two  dollars  annually 
for  every  front  foot  towards  the  canal,  which  said  front  is  fifty 
feet  five  inches.  The  said  rent  to  be  paid  annually.  The  first 
payment  to  be  made  on  the  29th  of  March  next ;  the  said  I.  B.  is 
to  have  the  privilege  of  purchasing  at  any  time  within  three  years 
at  the  rate  of  fifteen  cents  a  square  foot.  [Signed]  J.  P.  Van 
Ness,  I.  Brohawn.     Attest :  S.  Speake." 

The  Court  (Cranch,  C.  J.,  doubting,)  said  it  could  not  operate 
in  law  as  a  lease  for  seven  years ;  but  would  be  good  evidence 
of  the  rate  of  rent  in  an  action  for  use  and  occupation. 

Mr.  JoneSj  for  the  defendant,  then  prayed  the  Court  to  instruct 


368  WASHINGTON. 


Krouse  v.  Boss. 


the  jury,  that  if  they  shall  be  satisfied,  by  the  evidence,  that  the 
plaintiff  look  possession  of  the  lot  under  the  lease,  then  in  law,  the 
plaintiff  was  tenant  at  will  of  the  defendant,  and  if  no  rent  has 
been  paid,  the  defendant  has  a  right  to  set  off  one  year's  rent 
against  the  plaintiff's  demand  in  this  action,  and  that  the  lease 
may  be  given  in  evidence  to  show  the  amount  of  that  rent.  No 
objection  was  made  against  offsetting  rent  as  a  general  principle. 
The  opinion  was  given  by  the  Court  as  prayed.  (Duckett,  J., 
absent,  and  Cranch,  C.  J.,  doubting.) 


Krouse  v.  Ross. 

A  tenant,  who  has  erected  a  wooden  shed  upon  posts  inserted  two  feet  into  the  earth, 
has  a  right  to  remove  it  during  the  term. 

Special  action  on  the  case  by  a  landlord  against  his  tenant  for 
removing  a  wooden  shed  during  the  term,  which  the  defendant 
had  erected  during  the  term  upon  posts  inserted  into  the  ground 
to  the  depth  of  two  feet,  and  leaning  against  the  wall  of  a  house 
situated  on  an  adjoining  lot  not  belonging  to  the  plaintiff. 

Mr.  Jones,  for  the  defendant,  contended  that  it  was  a  general 
rule  that,  between  landlord  and  tenant,  things  annexed  by  the 
tenant  to  the  freehold  or  building,  and  which  can  be  removed 
without  prejudice  to  the  freehold  or  building,  may  be  lawfully  re- 
moved by  the  tenant  during  his  term  ;  and  cited  the  Testament- 
ary Law  of  Maryland,  1798,  ch.  101,  c.  7 ;  6  Bac.  Ab.  482 ;  Buller's 
N.  P.  34 ;  Laioton  v.  Laioton,  3  Alk.  14 ;  Fitzherbert  v.  Shaio,  1 
H.  Bl.  258 ;  Penton  v.  Robart,  2  East,  88  ;  Dean  v.  AllaUep,  3  Esp. 
Rep.  11 ;  Ex  parte  Quincy,  1  Alk.  477. 

Mr.  F.  S.  Key,  contra,  contended  that  the  rule  was  relaxed 
only  in  three  cases.  1.  Where  the  thing  fixed  was  once  a  chat- 
tel and  must  be  used  as  such.  2.  Where  it  is  for  the  benefit  of 
trade.  3.  Where  it  is  the  manifest  intention  of  the  parties  that  it 
should  not  be  considered  as  annexed  to  the  freehold.  Thus  trees 
may  be  removed  by  a  gardener  or  nursery-man  for  the  benefit  of 
trade.     The  cases  cited  are  exceptions  to  the  general  rule  of  law. 

The  Court  (Duckett,  J.,  absent,)  instructed  the  jury  that  if  the 
defendant,  during  his  term,  brought  the  old  wooden  stable,  and 
fixed  it  on  the  lot  by  posts  inserted  in  the  ground  and  leaning 
against  the  wall  of  a  house  on  an  adjoining  lot,  not  belonging  to 
the  plaintiff,  and  before  the  expiration  of  the  term  removed  the 
stable,  without  injury  or  damage  to  the  soil  or  to  the  other  build- 
ings of  the  plaintiff,  either  by  the  erecting  or  continuance  or  the 
removal  of  the  stable ;  it  was  lawful  for  him  so  to  do.  The  plain- 
tiff* became  nonsuit. 
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GiLLis,  Executor  of  Stanly  Byus,  v.  Van  Ness. 

If  the  defendant  receive  the  proceeds  of  the  plaintiff's  note,  discounted  with  the  de- 
fendant's indorsement,  the  plaintiff  cannot  recover  the  amount  unless  he  has  paid 
and  produces  the  note,  or  accounts  for  its  non-production. 

Assumpsit  for  money  lent  and  for  money  had  and  received,  and 
insimul  compulasset.  The  evidence  relied  upon  by  the  plaintiff 
was  a  receipt  in  these  words,  viz. : 

"  Received  of  Mr.  S.  Byus  one  hundred  dollars  which  I  am  to 
repay  him,  and  which,  together  with  two  hundred  dollars  received 
of,  and  receipted  to  him  before,  makes  the  amount  of  a  note  in- 
dorsed by  me  and  discounted  in  Bank  of  Columbia  yesterday. 
John  P.  Van  Ness.     Jan.  27th,  1804." 

The  Court  {nem,  con.)  said,  the  plaintiff  cannot  recover  upon 
that  receipt  unless  he  shows  that  he  has  taken  up  the  note,  and 
produces  it,  or  accounts  for  its  non-production. 


United  States  v.  Henry  Porte. 

If  a  statute  makes  it  felony  to  steal  the  notes  of  any  particular  incorporated  hank,  the 
statute,  hy  which  that  bank  was  incorporated,  thereby  becomes  a  public  statute. 

An  indictment  upon  the  Maryland  Act  of  1793,  c.  35,  making  it  felony  to  steal  the 
notes  of  any  bank  established  by  a  charter  from  the  government  of  the  United 
States,  or  of  some  individual  State  of  the  United  States,  must  state  of  what  bank 
the  notes  were,  and  whether  incorporated  by  the  United  States  or  by  an  individual 
State.    It  is  not  sufficient  to  make  the  averment  in  the  terms  of  the  act. 

Indictment,  upon  the  Maryland  Statute  of  1793,  c.  35,  for  steal- 
ing bank-notes,  charging  the  prisoner  with  stealing  the  "  notes  of 
some  bank  established  by  a  charter  from  the  government  of  the 
United  States  or  of  some  individual  Stale  of  the  United  States." 

Mr.  Morsell,  for  the  prisoner,  prayed  the  Court  to  instruct  the 
jury  that  they  must  be  satisfied,  by  the  evidence,  that  the  notes 
were  of  some  bank  having  a  charter  from  the  United  States,  or 
from  some  particular  State ;  that  the  act  of  incorporation,  or  char- 
ter of  such  bank  must  be  produced  properly  authenticated  ;  and 
that  the  statute-book  is  not  sufficient  evidence  of  a  private  statute. 

Mr.  Jones,  for  the  United  States,  admitted  that  the  jury  must  be 
satisfied  by  the  evidence  that  the  notes  stolen  were  the  notes  of 
some  bank  incorporated,  &c.,  but  contended  that,  as  in  this  coun- 
try charters  could  only  be  granted  by  a  legislative  act,  they  were 
public  laws,  of  which  the  courts  were  bound  to  take  notice. 

The  Court  {nem.  con.)  was  of  opinion  that  the  supplementary 
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act  of  April,  1792,  c.  1,  making  it  felony  to  steal  the  notes  of  the 
Bank  of  Baltimore,  makes  the  original  act  of  incorporation  (1790, 
0.  5,)  a  public  statute. 

Verdict,  guilty.     But,  upon  motion. 

The  Court  arrested  the  judgment,  because  the  indictment  did 
not  state  of  what  particular  bank  the  stolen  notes  were,  nor  whe- 
ther the  bank  was  incorporated  by  the  United  States,  or  by  a  par- 
ticular State.     (DucKETT,  J.,  absent.) 


MiNCfflN  V.  Docker. 

A  free  black  man,  bom  of  a  white  woman,  is  a  competent  witness  against  a  white  man. 
Evidence  that  a  black  man  has,  for  many  years,  publicly  acted  as  a  free  man,  and  beea 

generally  reputed  to  be  free,  rebuts  the  presumption  of  slavery  arising  from  color, 

and  is  evidence  that  he  was  bom  of  a  white  woman. 

Slander.  Charles  Cavender,  a  black  man,  was  admitted  to 
testify  for  the  plaintiff,  after  witnesses  had  been  examined  by  the 
Court  on  oath,  and  testified  that  Charles  had  acted  publicly  for 
eleven  years  as  a  free  man,  and  was  generally  reputed  as  such. 

Duckett,  J.,  said  that  persons  born  free,  that  is,  descended  from 
a  white  woman,  were  not,  in  Maryland,  held  to  be  negroes ;  and 
were  permitted  to  testify  against  white  persons.  And  although 
color  is  primd  fade  evidence  of  slavery,  yet  the  fact  that  the  wit- 
ness had,  for  a  long  time,  publicly  acted  as  free,  turned  the  pre- 
sumption the  other  way,  and  was  primd  fade  evidence  that  he  was 
born  of  a  while  woman. 

Cranch,  C.  J.,  concurred.  (Fitzhugh,  J.,  absent.)  See  the 
Acts  of  Assembly  of  Maryland,  1717,  c.  13,  '^2,  and  1796,  c.  67, 
§5. 


Negro  Moses  Burr  v.  Patrick  Dunnahoo. 

A  slave,  coming  from  Virginia  into  Maryland  more  than  a  year  after  his  master,  and 
8old,  is  entitled  to  freedom  under  tlie  Statute  of  Maryland,  1 796,  c.  67. 

Petition  for  freedom.  Ist.  Ground  :  Brought  into  Maryland 
contrary  to  law.     2d.  Sold  contrary  to  law. 

Mr.  Caldwell,  for  the  petitioner,  relied  on  the  Act  of  Maryland, 
1796,  c.  67,  and  that  he  was  brought  in  for  sale.  The  evidence 
was  that  the  negro  came  from  Virginia  to  Mr.  Nourse,  more  than 
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one  year  after  Mr.  Nourse  came  here,  and  was  sold  by  Mr* 
Nourse  to  the  defendant  Dunnahoo. 
Verdict  for  the  petitioner. 


United  States  v.  William  Shorter,  a  Free  Negro. 

A  slave  is  a  competent  witness  for  a  free  black  man  on  a  criminal  prosecution. 

Indictment  against  a  free  black  man.  The  traverser  offered  a 
slave  as  a  witness.  Admitted,  upon  the  authority  of  United  States 
V.  Negress  Terry  at  the  last  term,  \ante  318.]  (Duckett,  J.,  ab- 
sent.)   See  the  Acts  of  Assembly  of  Maryland,  1717,  c.  13,  §  2,  3. 

Verdict,  not  guilty. 


United  States  v.  Jeremiah  Johnson. 

The  Court  will  not  ask  a  juror,  before  he  is  sworn,  whether  he  has  formed  and  deli- 
vered any  opinion  as  to  the  case ;  but  leave  the  party  to  challenge  for  favor. 

A  witness  is  not  competent  to  testify  as  to  the  similitude  of  handwriting,  who  has  only 
seen,  for  a  few  minutes,  papers  acknowledged  by  the  defendant  to  be  in  bis  hand- 
writing. 

Indictment  for  forging  a  check  on  the  Office  of  Discount  and 
Deposit  at  Washington,  the  said  office  being  a  bank  established 
under  a  charter  from  the  government  of  the  United  States.  The 
indictment  was  under  the  Act  of  Maryland,  November,  1797,  ch. 
96,  <^  2. 

Mr.  F.  S.  Key,  for  the  defendant,  requested  that  the  jurors 
might  be  asked  whether  they  had  formed  and  delivered  any  opi- 
nion upon  the  case. 

The  Court  (Duckett,  J.,  absent,)  refused  to  suffer  the  question 
to  be  asked,  saying,  that  if  the  defendant  wished  to  challenge  the 
jurors  for  favor  he  might  do  so. 

Mr.  Alexander,  a  witness  for  the  United  States,  upon  being  asked 
by  the  Court  what  knowledge  he  had  of  the  handwriting  of  the  pri- 
soner, said  that  he  had,  as  a  justice  of  j)eace,  seized  a  book  of  ac- 
counts, which  the  prisoner  acknowledged  to  be  in  his  handwriting ; 
that  he  examined  the  handwriting  in  the  book,  which  he  had  in  his 
possession  only  about  fifteen  minutes  ;  that  he  also  saw,  in  Mrs.  Cas- 
sin's  possession,  a  piece  of  writing  which  the  prisoner  acknowledged 
to  be  his ;  and  had,  since  the  prisoner  was  confined  in  jail,  received 
two  notes  from  the  prisoner ;  that  his  only  knowledge  of  the  prison- 
er's handwriting  was  derived  from  those  circumstances;  that  he 
could  only  swear  that  the  check  was  like  what  he  had  seen. 
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Mr.  Key  and  Mr.  Dorsey  objected  to  this  testimony,  and  cited 
M'Nally,  417,  (Yates's  opinion  ;)  and  Peake's  Evidence,  67. 

Mr.  Jones,  contra,  cited  Esp.  N.  P.  144 ;  1  Bl.  Rep.  384. 

The  Court  said  that  Mr.  Alexander's  testimony  was  not  evi- 
dence of  the  handwriting  of  the  prisoner. 

Verdict,  not  guilty. 


Ex  Parte  Marianne  Pic. 

Naturalization  of  feme  covert. 

Mrs.  Pic,  a  feme  covert,  was  admitted  to  be  naturalized. 


McLaughlin's  Administratrix  v.  Richard  Johns. 

Affidavit  of  administratrix  to  hold  to  bail. 

Affidavit  of  administratrix,  "  that  the  above  account  is  truly 
extracted  from  the  books  of  the  deceased,  and  that  she  believes 
the  same  to  be  a  just  and  true  account,  and  that  since  the  death 
of  the  intestate  she  has  received  no  part  thereof,"  held  sufficient 
to  hold  to  bail  —  {nem.  con.) 


Jolly  v.  Rankin. 

Bail. 


The  plaintiff's  affidavit  was  that  a  certain  sum,  charged  as  the 
balance,  "  is  just  and  true,  to  the  best  of  his  knowledge  and  be- 
lief," held  not  sufficient  to  hold  to  bail —  {nem.  con.) 


Mecklin  v.  Caldwell. 
Bail 


Assault  and  battery.     Affidavit  of  the  fact,  but  not  of  any 
amount  of  damage ;  held  not  sufficient  to  hold  to  bail  —  {nem.  con.) 
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United  States  v.  Isaac  Butler. 
Assault  and  battery  of  a  slave  is  an  indictable  offence. 

Indictment  for  beating  a  woman  of  color  (a  slave)  to  her  da- 
mage, and  against  the  peace  and  dignity  of  the  government  of 
the  United  States. 

Mr.  Hamilton,  for  the  traverser,  contended  that  beating  a  slave 
was  not  an  indictable  offence. 

Curia,  contra.  The  property  which  a  man  has  in  a  slave  is  not 
of  the  same  nature  as  his  property  in  a  horse.  It  is  only  a  right 
to  his  perpetual  service. 


United  States  v.  Dennis  Long. 

Upon  an  indictment  for  assault  and  battery  of  a  constable,  in  the  execntion  of  his  duty 
in  serving  a  warrant,  parol  evidence  of  its  contents  cannot  be  given,  unless  it  be  lost 
or  destroyed,  &c. 

Indictment  for  assault  upon  a  constable,  in  the  execution  of  his 
duly.  The  United  States  proved  that  the  warrant  had  been  given 
by  the  constable  to  one  John  Palmer,  who  was  not  summoned  as 
a  witness. 

The  Court  refused  to  suffer  parol  evidence  to  go  to  the  jury,  of 
the  contents  of  the  warrant,  as  there  was  not  sufficient  evidence 
to  raise  a  presumption  that  it  was  lost,  or  could  not  be  had.  See 
U.  S.  v.  Pig^el,  [ante,  310] ;  U.  S.  v.  Lambell,  and  U.  S.  v.  Wary, 
[ante,  312.] 


United  States  v.  Erick  Bollman  and  Samuel  Swartwout. 

This  Court  will  issue  a  bench-warrant  against  a  person  charged  with  treason,  upon  ex 
parte  affidavits,  before  any  presentment  or  indictment  made  or  fouud  by  a  grand 
jury ;  and,  when  arrested,  will  commit  him  to  the  prison  of  this  Court,  without  stat- 
ing when  or  where  be  is  to  answer  for  the  offence. 

Upon  an  application  for  a  bench-warrant  on  a  charge  of  treason  as  well  as  upon  a  mo- 
tion to  commit  for  the  same  cause,  messages  from  the  President  of  the  United  States 
to  Congress  may  be  read. 

An  attachment  for  not  returning  a  writ  of  habeas  corpus  at  the  appointed  time,  will  not 
be  issued  until  three  days  shall  have  expired  after  the  service  of  the  writ. 

Upon  the  motion  to  commit  for  trial,  the  party  accused  may  be  heard  by  counsel. 

January  23,  1807.  Mr.  Jones,  the  Attorney  of  the  United 
Stales  for  the  District  of  Columbia,  moved  the  Court  to  issue  a 
bench-warrant  upon  a  charge  of  treason  against  Erick  Bollman 
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and  Samuel  Swartwout,  who  had  been  brought,  by  a  military 
force,  from  New  Orleans,  and  detained  here  under  a  military 
guard.  This  motion  was  founded  upon  the  affidavit  of  General 
Wilkinson,  made  in  New  Orleans,  and  a  printed  copy  of  the 
President's  message  to  Congress  of  the  22d  of  January,  1807. 
(See  4  Cranch,  App.  Note  A.) 

Mr.  Jones  stated  that  he  made  the  motion  in  obedience  to  in- 
structions received  from  the  President  of  the  United  States,  whose 
wish  was  that  they  should  be  surrendered  to  the  civil  authority. 

iljTr.  Jones,  in  support  of  the  motion  for  a  warrant  to  arrest  the 
prisoners  upon  the  charge  of  treason,  contended  that,  although  the 
ultimate  object  of  the  contemplated  expedition  might  be  the  con- 
quest of  the  Spanish  province  of  Mexico,  yet  if  it  was  also  intend- 
ed to  seize  and  plunder  New  Orleans  to  supply  the  means  of  ac- 
complishing the  ultimate  object,  such  intent  would  be  treasonable, 
and  the  embodying  and  marching  of  a  military  force,  with  that 
intent  would  be  an  overt  act  of  levying  war  against  the  United 
States.  And  that  if  the  prisoners,  Avith  a  view  to  carry  that  intent 
into  effect,  endeavored  to  seduce  the  commander  of  the  United 
States  troops,  they  were  confederates,  and  liable  as  principals  in 
the  treason,  although  they  themselves  should  not  have  personally 
committed  any  overt  act  of  levying  war. 

Mr.  Jones,  having  read  the  President's  message  without  any 
objection  by  the  court, — 

Cranch,  C.  J.,  expressed  a  doubt  whether  the  message  did  in 
fact  announce  a  levying  of  war,  and  if  it  did,  whether  the  Court 
could  proceed  in  any  manner  upon  such  information,  without  vio- 
lating the  6th  article  of  the  amendments  to  the  Constitution  of  the 
United  States,  which  declares  that  no  warrants  shall  issue  but 
upon  probable  cause  supported  by  oath  or  affirmation. 

Mr.  Jones  observed  that  the  message  announces  the  actual  as- 
semblage of  one  hundred  to  three  hundred  men,  and  their  descent 
of  the  river  towards  the  place  of  their  destination  ;  the  preparation 
of  warlike  stores ;  and  above  all  it  announces  that  the  President 
has  called  forth  the  militia  to  suppress  this  enterprise.  The  calling 
forth  of  the  militia  by  the  President  impMes  a  levying  of  war 
against  the  United  States,  for  he  is  only  authorized  to  call  it  forlh 
in  case  of  actual  invasion  or  insurrection.  As  to  the  admissibility 
of  the  President's  message,  he  observed,  that  it  was  not  offered  as 
evidence  upon  the  trial,  but  merely  as  a  matter  of  public  notoriety, 
of  which  the  court  might  take  notice,  and  primd  fade  presume  the 
existence  of  such  a  state  of  things  for  the  preliminary  purpose  of 
issuing  a  warrant  or  other  process  initiative  to  a  prosecution  by 
indictment.  Such  information  is  probable  cause,  and  having 
been  given  to  Congress  by  the  President,  in  the  discharge  of  his 
official  duty,  is  upon  oath. 
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The  Court,  having  some  doubt  as  to  the  nature  of  the  offence, 
as  it  appeared  in  the  affidavit  of  General  Wilkinson,  took  lime 
until  the  next  day  to  consider. 

On  Saturday,  the  24th  of  January,  Mr.  Caldwell,  in  behalf  of  the 
prisoners,  filed  a  petition  for  a  habeas  corpus,  stating  that  they  were 
confined  in  the  city  of  Washington,  at  the  marine  barracks,  under 
a  military  guard,  without  just  and  legal  cause,  and  deprived  of  the 
benefit  of  counsel,  or  being  confronted  with  their  accusers,  or  of  be- 
ing informed  of  the  nature  of  their  offence  ;  or  of  the  cause  of  their 
commitment.  This  petition  was  opposed  by  Mr.  Jones,  on  the 
ground  of  its  collision  v^rith  the  motion  for  a  warrant  of  arrest, 
which  was  still  pending,  and  which,  if  granted,  would  produce 
the  same  effect  as  the  habeas  corpiis. 

Cranch,  C.  J.,  stated  the  opinion  of  the  Court  to  be  that,  in 
strictness,  before  a  right  existed,  to  claim  a  writ  of  habeas  corpus^ 
a  copy  of  the  commitment  should  be  produced,  or  an  affidavit 
that  it  had  been  demanded  and  refused,  according  to  the  requisi- 
tion of  the  habeas  corpus  act  of  31  Car.  2,  which  the  courts  have 
considered  as  a  proper  rule  to  follow  in  such  cases. 

Mr.  Caldwell,  afterwards,  on  the  same  day,  made  affidavit  that 
he  had  called  on  Colonel  Wharton,  the  commandant  of  the  ma- 
rine corps,  and  requested  a  copy  of  the  warrant  or  cause  of  com- 
mitment, who  replied  that  he  had  no  warrant  of  commitment,  but 
that  the  prisoners  were  delivered  in  the  usual  military  mode,  and 
that  they  were  merely  under  his  care  for  safe  keeping. 

Mr.  Caldivell  stated  that  he  had  not  seen  Mr.  Bollman,  and 
should  then  apply  for  a  habeas  corpus  for  Mr.  Swartwout  only. 

The  Court  ordered  the  writ  returnable  on  Monday,  the  26th  of 
January,  at  1  o'clock,  P.  M. 

On  Monday,  the  26th  of  January,  the  habeas  corpus,  which  was 
ordered  on  Saturday,  not  being  returned  at  the  time  aopointed, 
namely,  at  1  o'clock  this  day, — 

Mr.  Caldwell  moved  for  an  attachment,  and  cited  the  case  of 
The  King  v.  Winion,  5  T.  R.  91,  that  the  court  will  grant  an 
attachment  immediately  for  want  of  a  return  to  the  first  writ. 
6  Bac.  Ab.  602,  tit.  Habeas  Corpus;  3  Tuck.  Blackstone,  135,  and 
Rex  v.  Wright,  Str.  915. 

Mr.  Jones,  contra.  If  the  writ  be  returnable  "  immediately,"  yet 
a  reasonable  time  must  be  allowed  to  write  the  return.  If  the  sta- 
tute of  31  Car.  has  altered  the  practice  by  giving  an  attachment  in 
the  first  instance,  it  has  altered  it  also  by  allowing  three  days  (af- 
ter service)  for  making  the  return.  No  contempt  is  intended  by 
Colonel  Wharton,  for  he  (Mr.  Jones)  was  occupied  on  the  25ih  in 
assisting  him  in  writing  the  return,  which  is  not  yet  finished. 
The  Court  {nem.  con.)  was  of  opinion  that  although  the  prac- 
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tice  at  common  law,  before  the  statute  of  31  Car.  2,  was  that  an 
alias  and  phiries  should  issue  before  an  attachment,  yet  that  the 
practice  since  the  statute  has  been  to  issue  an  attachment  without 
an  alias  and  pluries,  in  cases  not  within  the  statute.  That  this 
practice  has  been  founded  upon  the  statute,  the  judges  having 
considered  it  as  furnishing  a  good  rule  of  proceeding  in  all  cases  ; 
and  that  in  adopting  the  statute  as  a  guide  in  one  respect,  viz.,  in 
dispensing  with  the  alias  and  pluries,  they  also  adopted  it  as  a 
rule  in  regard  to  the  time  of  return,  viz.,  in  allowing  three  days 
to  make  it ;  and  that,  therefore,  in  the  present  case,  an  attachment 
ought  not  to  be  issued  until  the  expiration  of  three  days  after  the 
service  of  the  writ. 

On  the  27th  of  January,  the  Court  (Cranch,  C.  J.  contra,)  was 
of  opinion  that  a  bench-warrant  should  be  issued  to  arrest  Erick 
BoUman  and  Samuel  Swartwout,  on  the  charge  of  treason. 

Cranch,  C.  J.,  said  :  "  I  differ  from  the  majority  of  the  Court  in 
that  opinion,  because  I  do  not  think  that  the  facts  before  us,  sup- 
ported by  oath,  show  probable  cause  to  believe  that  either  Dr. 
Bollman  or  Mr.  Swartwout  has  levied  war  against  the  United 
States." 

On  the  29th  of  January,  Mr.  Jones  moved  that  the  prisoners, 
who  were  now  brought  in  upon  the  bench-warrant,  should  be 
committed  for  trial  upon  the  charge  of  treason. 

Mr.  Rodney,  the  Attorney-General  of  the  United  States,  object- 
ed to  the  prisoners  being  heard  by  counsel,  to  show  cause  why 
they  ought  not  to  be  committed.  He  said  he  objected  to  it  upon 
principles  of  humanity,  because  it  would  excite  a  public  prejudice 
against  them,  if  they  should  be  committed  after  being  heard  by 
counsel.  The  4th  and  8th  articles  of  the  amendments  of  the 
Constitution  guaranteed  to  them  an  impartial  trial.  It  would  be 
a  usurpation,  by  the  Court,  of  the  province  of  the  jury.  It  would 
be  an  innovation  upon  the  common  practice  of  the  country.  This 
preliminary  proceeding  is  always  ex  parte.  The  prisoners  might 
with  as  much  propriety  insist  on  being  heard  before  the  grand 
jury.     Respitblica  v.  Shaffer,  1  Dallas,  236. 

Mr.  C.  Lee,  contra.  To  deny  a  man  to  be  heard  by  counsel  is 
to  deny  him  a  hearing.  By  the  eighth  article  of  the  amendments 
of  the  Constitution  of  the  United  States,  in  all  criminal  prosecu- 
tions, the  accused  has  a  right  to  the  assistance  of  counsel  for  his 
defence.  It  is  a  serious  injury  to  an  innocent  man  to  be  commit- 
ted to  prison  on  a  charge  of  treason.  He  ought  to  be  permitted 
to  show  that,  in  law,  the  facts  proved  do  not  amount  to  treason  ; 
and  that  the  offence  is  bailable.  In  Hamilton's  case,  3  Dal.  17, 
upon  habeas  corpus,  it  appeared  that  he  was  the  only  one  of  the 
insurgents  who  had  been  committed  without  a  hearing,  and  the 
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Attorney-General  endeavored  to  excuse  it  by  the  state  of  the 
country,  and  the  urgency  of  the  occasion.  It  would  indeed  be  a 
great  innovation  if  the  prisoners  should  not  be  permitted  to  be 
heard  by  counsel.  If  their  counsel  can  be  heard  they  will  con- 
tend that  the  prisoners  ought  not  to  be  committed  at  all ;  and  that 
if  they  are  guilty  of  any  offence,  it  is  bailable. 

Mr.  Rodney,  in  reply,  lamented  the  unfortunate  situation  of  the 
intrepid  rescuer  of  La  Fayette,  &c.,  and  contended  that  the 
Court  ought  not  to  shut  their  eyes  to  the  executive  communica- 
tion. 

The  Court  permitted  the  prisoners  to  be  heard  by  counsel,  al- 
though FiTZHUGH,  J.,  and  Duckett,  J.,  doubted,  as  the  general 
practice  was  to  commit  in  the  absence  of  counsel ;  but  as  this 
was  an  important  case,  and  a  new  question  (at  least  no  authority 
had  been  cited  where  an  accused  person  had  been  denied  this 
privilege,)  they  inclined  to  the  side  of  lenity. 

Cranch,  C.  J.,  had  no  doubt  upon  the  question.^ 

1  The  following  note  appears  in  Judge  Fitzhugh's  note-book. 

"The  grounds  of  doubt  of  N.  F.  and  A.  B.  D.,  were,  That  the  inquiry  for  the  pur- 
pose of  committing  is  different  from  that  to  convict.  A  probable  cause  to  believe  that 
the  party  is  guilty,  if  supported  by  oath  or  affirmation,  will  justify  commitment.  This 
inquiry  is  to  be  before  a  court,  and  not  a  jury.  This  is,  therefore,  not  the  stage  when 
the  Constitution  gives  him  the  privilege  of  counsel  as  a  matter  of  right,  and  this  may 
be  inferred  from  comparing  the  7th  and  8th  articles  of  amendments  to  the  Constitution. 

"  By  the  7th  article,  '  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual  service,  ia 
time  of  war  or  public  danger,'  &c.  By  article  8th,  '  in  ail  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury,  &c., 
and  to  have  the  assistance  of  counsel  for  his  defence.'  These  two  articles,  evidently, 
cannot  apply  to  the  stages  of  prosecution  previous  to  the  impanelling  a  grand  juiy, 
and  consequently  the  personal  rights  secured  by  them  can  extend  only  to  the  cases 
embraced  by  those  articles. 

"  The  counsel  for  the  prisoners  have  not  contended  that  the  Court  should  now  call  in 
the  aid  of  a  grand  or  petit  jury,  to  ascertain  their  guilt  or  innocence ;  and  yet  the  crime 
with  which  they  are  charged  is  capital  and  highly  infamous.  If  the  Constitution  does 
not  apply,  it  is  a  case  unprovided  for  and  is  left  as  it  stands  by  the  State  laws  and 
practice,  and  the  laws  and  practice  in  England.  As  far  as  a  deduction  can  be  drawn 
from  practice,  it  is  directly  opposed  to  the  present  application ;  and  no  statutory  pro- 
vision on  the  subject  is  recollected  ;  nor  have  the  counsel  mentioned  any.  The  parties 
are  not  now  on  their  trial,  nor  (in  the  language  of  the  article  cited)  are  they  called 
upon  to  answer ;  but  the  object  of  the  inquiry  is,  whether  their  conduct  has  been  such 
as  would  justify  the  impanelling  a  grand  jury.  But  if  this  dilatory  mode  of  proceed- 
ing was  to  prevail,  ])ubiic  inconvenience  might  arise.  An  accused  person  would  evade 
even  an  arrest,  by  employing  counsel  to  protract  the  time  of  a  justice,  or  of  the  court 
in  attempting  to  prove  that  they  have  no  right  to  issue  a  warrant ;  or  after  airest 
there  would  be  frequent  opportunities  to  escape  if  several  days  might  be  consumed  in 
discussing  the  propriety  of  discharging,  admitting  to  bail,  or  committing,  and  this  too 
in  offences  of  the  blackest  die  and  where  bail  is  not  allowable.  In  this  case  the  Court 
have  issued  a  bench-warrant  to  arrest  the  accused,  grounded  on  an  affidavit,  in  prefer- 
ence to  vivd  voce  testimony :  and  no  doubt  was  intimated  by  the  bench  or  the  bar ;  and 
yet,  if  the  8th  article  of  the  Constitution  applies,  they  should  have  been  confronted 
with  the  witnesses  against  them.  From  all  whicli  we  infer  that  the  persons  accused  are 
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Mr.  C.  Lee  and  Mr.  F.  S.  Key,  for  the  prisoners,  contended  that 
the  President's  communications  to  Congress,  ahhough  made  in 
the  discharge  of  his  official  duty,  are  not  evidence  to  criminate 
any  person  in  a  court  of  justice.     The  Court  must  draw  its  own 
inferences  from  facts  stated  upon  oath.    This  Court  is  in  possession 
of  all  the  facts  which  the  President  had  before  him.     This  appears 
from  the  message  itself.    But  the  message  itself  does  not  expressly 
aver   that   treason   has  been  committed,   nor   state  facts  which 
amount  to  treason.     In  all  the  evidence  laid  before  the  Court,  (the 
messages  of  the  President  of  the  22d  and  28th  of  January,  1807, 
the  affidavits  of  Wilkinson,  Donaldson,  Eaton,  Meade,  and  Wil- 
son,) it  does  not  appear  that  any  person  has  seen  any  armed  force, 
any  military  array,  or  any  embodying  and  march  of  troops,  or  any 
other  overt  act  of  levying  of  war  against  the  United  States ;    nor 
is  there  any  evidence  of  an  intent  to  commit  treason.     If  the  pro- 
jected scheme  was  to  invade  Mexico,  and  for  that  purpose  to 
seize  and  plunder  New  Orleans,  and  hold  it  for  a  short  time, 
and  then  to  give  it  up  to  the  United  States,  and  to  seduce  the 
commander  of  the  United  States   army  to  engage  in  a  foreign 
expedition,  it  would  not  be  treason.     If  the  prisoners  are  guilty 
of  any  offence,  where  are  they  to  be  tried  ?  No  treason  is  proved  ; 
no  overt  act  committed  in  any  place.     They  have  committed  no 
offence  here.     This  Court  cannot  try  them.     In  what  Court  shall 
they  be  bound  to  appear  ?    If  it  be  doubtful  whether  any  treason 
has  been  committed,  the  prisoners  are  entitled  to  bail. 

Mr.  Jones  and  Mr.  Rodney,  for  the  United  Slates,  contended 
that  the  President's  message  was  evidence  of  matters  of  common 
report,  and  furnished  probable  cause.  And  although  the  aflBda- 
vits  do  not  show  that  war  had  been  levied,  yet  that  defect  is  sup- 
plied by  the  message,  which,  being  an  official  message,  was  under 
oath,  and  proved  the  treasonable  intent  of  seizing  upon  New 
Orleans,  and  that  war  had  been  levied ;  and  they  relied  upon  the 
deposition  of  General  Wilkinson  to  prove  that  the  prisoners  were 
confederates  in  the  treason.  They  contended  that  if  the  prison- 
ers were  guihy  of  any  crime,  it  was  treason,  and  that  therefore 
they  ought  not  to  be  admitted  to  bail. 

January  30th.     Cranch,  C.  J.,  delivered  the  following  opinion. 

It  is  the  opinion  of  a  majority  of  the  judges  that  Erick  Boll- 
man  and  Samuel  Swartwout  should  be  committed  for  trial  for 
the  crime  with  which  they  are  charged.     It  is  also  the  opinion 


not  entitled  to  those  privileges  to  which  they  are  in  a  more  advanced  stage  of  the  trial, 
•when  innocence  or  guilt  is  to  be  decided  by  a  jury.  However,  if  it  is  the  wish  of 
Dr.  Bollman  and  Mr.  Swartwout  to  be  heard  by  counsel,  we  have  no  strong  objec- 
tions, as  it  will  be  the  most  orderly  and  decent  way  of  conducting  the  inquiry." 
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of  a  majority  of  the  judges  that  they  should  not  be  admitted  to 
bail  at  present. 

Upon  the  motion  heretofore  made  to  this  Court,  by  the  Attor- 
ney of  the  United  States,  for  a  warrant  to  arrest  Dr.  Bollman  and 
Mr.  Swartwout  upon  the  charge  of  treason  against  the  United 
States,  I  thought  myself  bound  to  dissent  from  the  opinion  of  my 
brethren  on  the  bench,  because  I  did  not  think  that  the  facts  before 
us,  supported  by  oath  or  affirmation,  showed  probable  cause  to 
believe  that  either  of  the  prisoners  had  levied  war  against  the 
United  States.  After  further  deliberation,  and  a  more  mature  ex- 
amination, both  of  the  evidence  and  the  law,  my  doubts  are  very 
much  confirmed. 

In  times  like  these,  when  the  public  mind  is  agitated,  when 
wars,  and  rumors  of  wars,  plots,  conspiracies  and  treasons  excite 
alarm,  it  is  the  duty  of  a  court  to  be  peculiarly  watchful  lest  the 
pubhc  feeling  should  reach  the  seat  of  justice,  and  thereby  prece- 
dents be  established  which  may  become  the  ready  tools  of  faction 
in  times  more  disastrous.  The  worst  of  precedents  may  be  esta- 
blished from  the  best  of  motives.  We  ought  to  be  upon  our  guard 
lest  our  zeal  for  the  public  interest  lead  us  to  overstep  the  bounds 
of  the  law  and  the  Constitution ;  for  although  we  may  thereby 
bring  one  criminal  to  punishment,  we  may  furnish  the  means  by 
which  an  hundred  innocent  persons  may  suffer. 

The  Constitution  was  made  for  times  of  commotion.  In  the 
calm  of  peace  and  prosperity  there  is  seldom  great  injustice.  Dan« 
gerous  precedents  occur  in  dangerous  times.  It  then  becomes 
the  duty  of  the  judiciary  calmly  to  poise  the  scales  of  justice,  un- 
moved by  the  arm  of  power,  undisturbed  by  the  clamor  of  the 
multitude.  Whenever  an  application  is  made  to  us  in  our  judi- 
cial character,  we  are  bound,  not  only  by  the  nature  of  our  office, 
but  by  our  solemn  oaths,  to  administer  justice,  according  to  the 
laws  and  Constitution  of  the  United  States.  No  political  motives, 
no  reasons  of  slate,  can  justify  a  disregard  of  that  solemn  injunc- 
tion. In  cases  of  emergency  it  is  for  the  executive  department 
of  the  government  to  act  upon  its  own  responsibility,  and  to  rely 
upon  the  necessity  of  the  case  for  its  justification ;  but  this  Court 
is  bound  by  the  law  and  the  Constitution  in  all  events.  When, 
therefore,  the  Constitution  declares  that  "  the  right  of  the  people 
to  be  secure  in  their  persons  "  "  against  unreasonable  seizures," 
"  shall  not  be  violated,"  and  that  "  no  warrants  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,"  this  Court  is  as 
much  bound  as  any  individual  magistrate  to  obey  its  command. 

The  cause  of  issuing  a  warrant  of  arrest,  is  a  crime  committed 
by  the  person  charged.  Probable  cause,  therefore,  is  a  proba- 
bility that  the  crime  has  been  committed  by  that  person.    Of  this 
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probability  the  Court  or  magistrate  issuing  the  warrant  must  be 
satisfied,  by  facts  supported  by  oath  or  affirmation.  The  facts 
therefore,  which  are  stated  upon  oath,  must  induce  a  reasonable 
probability  that  all  the  acts  have  been  done  which  constitute  the 
offence  charged.  The  question  whether  a  crime  has  been  com- 
mitted is  a  question  partly  of  law  and  partly  of  fact.  What  acts 
constitute  the  crime,  is  a  question  of  law.  Whether  those  acts 
have  been  done,  is  a  question  of  fact.  The  crime  charged,  in  the 
present  case,  is  treason  against  the  United  States. 

The  question  of  law  is,  what  acts  constitute  that  crime  ?  The 
third  section  of  the  third  article  of  the  Constitution  of  the  United 
States,  says,  that  "  treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or,  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort."  As  it  is  not  contended  that  the 
prisoners  are  guilty  under  the  second  clause  of  the  definition, 
if  guilty  at  all,  it  must  be  of  treason  in  levying  war  against  the 
United  States.  To  a  man  of  plain  understanding  it  would  seem 
to  be  a  matter  of  little  difficulty  to  decide  what  was  meant  in  the 
Constitution  by  levying  of  war  ;  but  the  subtleties  of  lawyers  and 
judges,  invented  in  times  of  heat  and  turbulence,  have  involved  the 
question  in  some  obscurity.  It  is  not  my  intention,  at  this  time,  to 
say  how  far  the  expression  ought  to  be  limited,  nor  how  far  it  has 
been  extended.  It  is,  however,  to  be  hoped,  that  we  shall  never,  in 
this  country,  adopt  the  long  list  of  constructive  treasons  invented 
in  England,  by  the  worst  of  judges  in  the  worst  of  times.  It  is 
sufficient  to  say  that  the  most  comprehensive  definition  of  levy- 
ing war  against  the  King,  or  against  the  United  States,  which  I 
have  seen,  requires  an  assemblage  of  men,  ready  to  act,  and  with 
an  intent  to  do  some  treasonable  act,  and  armed  in  warlike 
manner,  or  else  assembled  in  such  numbers,  as  to  supersede  the 
necessity  of  arms.  The  advocates  for  the  prosecution  have  not, 
as  I  understand,  contended  for  a  more  unlimited  definition  than 
this. 

It  is  unnecessary,  and  perhaps  would  be  improper,  for  me,  at 
this  time,  to  say  more  on  the  question  of  fact,  than  that,  in  my 
opinion,  there  is  no  probable  cause,  supported  by  oath  or  affirm- 
ation, within  the  meaning  of  the  Constitution,  to  charge  either  Dr. 
Bollman  or  Mr.  Swartwout  with  treason,  by  levying  war  against 
the  United  States.  From  some  of  the  doctrines  urged  on  the 
part  of  the  prosecution,  I  must,  most  explicitly,  declare  my  dis- 
sent. I  can  never  agree  that  executive  communications  not  on 
oath  or  affirmation,  can,  under  the  words  of  our  Constitution,  be 
received  as  sufficient  evidence  in  a  court  of  justice,  to  charge  a 
man  with  treason,  much  less  to  commit  him  for  trial.  If  such 
doctrines  can  be  supported,  there  is  no  necessity  of  a  suspension 
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of  the  privilege  of  the  writ  of  habeas  corpus,  by  the  authority  of 
the  legislature.  As  it  is  admitted  that  such  communications  can 
not  be  evidence  on  the  trial,  and  as  an  opinion  on  that  point, 
therefore,  cannot  be  considered  as  prejudging  any  question  w^hich 
can  occur  in  a  subsequent  stage  of  the  prosecution,  I  have  thought 
proper  to  be  thus  explicit  on  that  point.  To  have  said  less,  I 
should  have  deemed  a  dereliction  of  duty. 

DucKETT,  J.,  delivered  his  opinion  to  the  following  effect. 

He  should  not  make  many  observations,  in  addition  to  what  he 
had  remarked  on  granting  the  District  Attorney's  motion  for  a  war- 
rant to  arrest  the  prisoners  on  the  charge  of  treason.  Nor  should 
he  make  any  professions  of  scrupulous  attachment  to  the  right  of 
personal  liberty  in  the  citizens  of  our  country ;  because,  if  the 
whole  tenor  of  his  conduct  through  life  had  not  evinced  such  at- 
tachment, he  felt  assured  that  no  professions  on  his  part  could, 
on  this  point,  secure  the  confidence  of  the  public.  He  concurred 
in  the  sentiment,  that  no  reasons  of  state,  no  political  motive,  should 
be  suffered  to  influence,  in  the  slightest  degree,  the  decision  of  the 
present  question ;  but  while,  on  the  one  hand,  a  due  regard  should 
be  paid  to  the  right  of  personal  liberty  in  the  citizen,  we  should 
not  be  entirely  forgetful  of  the  duty  we  owe  to  the  public,  of  pre- 
serving the  Constitution  and  government  of  the  country.  That 
on  the  question  then  before  the  Court,  he  would  observe,  as  he 
had  done  when  the  warrant  issued,  that  he  would  at  that  time 
give  no  opinion  as  to  what  constituted  a  levying  of  war  within 
the  definition  of  treason  in  the  Constitution  of  the  United  States. 
That  it  appeared  to  him  unnecessary,  if  not  improper  to  do  so, 
as  he  might  be  called  upon  to  decide  the  law,  in  reference  to  the 
facts  that  might  appear  on  the  trial  of  the  prisoners.  That  the 
only  question  then  to  be  decided  was,  whether  there  was  probable 
cause,  supported  by  oath  or  affirmation,  as  required  by  the  6th 
article  of  the  amendments  to  the  Constitution,  to  induce  a  belief 
that  the  prisoners  were  guilty  of  the  crime  for  which  they  had 
been  arrested.  This  question,  he  said,  had  been  deliberately  con- 
sidered by  the  Court,  before  the  warrant  issued,  and  he  thought 
every  thing  in  this  inceptive  state  of  the  business,  was  regularly 
an  ex  parte  proceeding ;  he,  therefore,  had  been  against  permitting 
counsel  to  argue  on  any  question,  except  whether  the  offence  was 
bailable,  and  whether,  under  the  circumstances,  the  Court,  in 
their  discretion,  ought  to  bail.  They  had,  however,  been  allowed 
to  argue,  in  effect,  to  the  utmost  latitude,  against  the  propriety 
of  having  issued  the  warrant.  To  this  argument  he  had  given 
the  strictest  attention,  and  could  observe  with  Mr.  Fitzhugh,  that 
it  would  have  been  well  addressed  to  the  jury,  if  the  prisoners 
had  been  upon  their  trial.     It  had,  however,  produced  no  altera- 
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tion  in  his  opinion,  as  he  still  thought  there  was  probable  cause 
appearing  to  the  Court  to  authorize  the  commitment  of  the  pri- 
soners for  trial. 

To  determine  this  question,  he  said  let  us  take  a  short  view 
of  the  evidence.  The  depositions  of  General  Wilkinson  prove, 
unquestionably,  the  connection  of  the  prisoners  with  Colonel 
Burr,  in  carrying  into  effect  one  common  intent  or  plan,  and 
their  knowledge  of  this  view.  They  indeed  show,  from  the  acts 
of  the  prisoners  and  their  own  confessions,  their  immediate 
agency  in  the  furtherance  of  this  scheme.  If,  then,  it  can  be 
shown  that  Mr.  Burr  has  probably  committed  treason,  their 
agency  and  connection  with  him,  while  possessing  this  know- 
ledge of  his  treasonable  views,  create  the  same  probability  against 
tlwfn,  as  in  the  same  treason  all  in  this  stage  of  the  business  must 
be  considered  principals. 

What,  then,  was  the  intention,  the  quo  animo,  with  which  Mr. 
Burr's  expedition  was  undertaken  ?  This,  by  General  Eaton's 
deposition,  is  proved  to  be  the  separation  of  the  Western  from 
the  Atlantic  States,  and  the  establishment  of  a  monarchy  there,  of 
which  Mr.  B.  was  to  be  the  sovereign.  It  is  probable  he  had 
another  object  also  in  view,  the  invasion  of  Mexico  ;  but  this  does 
not  appear  to  be  distinct  from  his  treasonable  plan  of  dismember- 
ing the  union.  This  treasonable  intention  is  also  slated  in  the 
confessions  made  to  General  Wilkinson,  by  one  of  the  prisoners. 
In  the  pursuit,  then,  of  this  object,  we  find  that  Mr.  B.  had 
actually  commenced  the  expedition,  and  that  he  expected  to  be  at 
Natchez  with  an  armed  force  at  a  certain  period.  It  appears,  too, 
from  the  confessions  of  the  prisoners  themselves,  that  Mr.  B.  was 
levying  a  large  body  of  armed  men ;  and,  what  may  go  far  to 
prove  their  knowledge  of,  and  agency  in  that  business  is,  that  the 
officer  who  was  to  command  the  first  five  hundred  men,  is  stated 
by  name.  One  of  the  prisoners,  also,  says  that  he  had  written  to 
Colonel  Burr  for  provisions.  Should  these  circumstances,  of 
themselves,  not  amount  to  overt  acts  of  levying  war,  upon  which 
question  the  judge  said  he  should  at  that  time  say  nothing,  yet  when 
taken  in  connection  with  the  situation  of  the  country,  the  state  of 
alarm  existing  among  the  people,  and  the  active  preparations  of 
defence  against  an  expected  attack,  they  furnished  strong  primd 
facie  evidence  that  they  had  been  followed  up  by  the  commission 
of  other  acts  on  the  part  of  Mr.  Burr  and  the  prisoners,  that 
would  amount  to  a  levying  of  war  within  the  strictest  definition 
of  the  terms.  Nor  is  there  any  thing  in  the  testimony  that  can 
positively  exclude  the  inference  of  an  active  cooperation  on  the 
part  of  the  prisoners  in  the  different  measures  that  are  probably 
imputable  to  Mr.  Burr. 
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The  judge  then  remarked,  that  an  observation  made  by  him- 
self, on  issuing  the  warrant,  seemed  not  to  have  been  correctly 
understood  by  the  prisoner's  counsel.  He  had  not  said,  that  in 
the  present  case,  it  was  necessary  to  resort  to  public  documents 
to  aid  the  depositions  in  furnishing  probable  cause  for  the  arrest ; 
but  he  would  now  observe,  as  he  had  then  done,  that  although 
the  depositions  did,  to  his  mind,  establish  a  probable  cause,  on 
which  he  could  act,  yet  that  this  probability  was  strongly  corrobo- 
rated by  the  message  of  the  President,  and  other  public  docu- 
ments on  the  subject.  That  even  admitting  that  the  6lh  article  of 
the  amendments  to  the  Constitution,  which  provides  against  gene- 
ral warrants,  may  require  an  oath  or  affirmation,  before  any  war- 
rant can  issue,  yet  he  could  not  subscribe  to  the  doctrine,  that  the 
circumstances  showing  the  probable  cause,  must,  in  all  cases,  be 
contained  in  the  oath  or  affirmation  itself. 

If  this  principle  be  once  considered  correct,  it  would,  indeed, 
when  taken  in  connection  with  the  necessity  contended  for  in  the 
present  case,  of  proving,  on  a  question  of  commitment,  the  posi- 
tive existence  of  the  offence  charged,  be  the  worst  precedent,  as 
it  regarded  the  public  safety,  that  could  possibly  be  established, 
though  at  the  same  time  it  might  be  the  most  convenient  cloak 
for  treason  that  could  be  invented.  Under  this  doctrine,  even  an 
authenticated  record,  showing  the  conviction  of  Mr.  Burr  of 
treason,  could  it  be  produced,  on  the  present  question  would  be 
deemed  inadmissible  in  corroboration  of  the  probable  cause  con- 
tained in  the  affidavits. 

The  judge  concluded,  by  observing,  that  he  was  opposed  to 
bailing  the  prisoners  ;  for  although  the  evidence  might  also  have 
charged  them  with  a  misdemeanor,  in  setting  on  foot  an  expedi- 
tion against  a  nation  at  amity  with  the  United  States,  yet  as  they 
had  been  arrested  on  a  charge  of  the  highest  offence  against  their 
country,  nothing  but  their  persons  could  be  considered  an  ade- 
quate security  to  the  public. 

FiTZHUGH,  J.,  delivered  the  following  opinion. 

My  extreme  indisposition  has  prevented  me  from  preparing  any 
remarks  in  support  of  the  opinion  which  I  am  called  on  to  give  ;  but 
since  it  has  been  thought  proper,  by  the  members  of  the  court,  to 
assign  our  reasons  for  the  course  which  has  been  pursued,  I  shall 
express  those  sentiments  which  at  present  occur  to  me.  This  ques- 
tion has  been  argued,  as  if  it  were  now  before  a  jury  who  were 
called  on  to  convict  or  acquit  the  prisoners,  without  recollecting  that 
we  are  at  that  stage  where,  in  the  language  of  the  Constitution, 
probable  cause,  supported  by  oath  or  affirmation,  is  sufficient.  This 
remark  is  necessary  to  show  that  many  of  the  conclusions  of 
counsel  are    incorrect.    In  this  incipient  state  the  evidence  is 
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always  ex  parte,  and  such  as  would  be  inadmissible  at  the  final 
trial.    A  warrant  goes  forth  to  apprehend  and  afterwards  to  com- 
mit, on  the  suggestion  of  an  individual,  supported  by  oath,  that  a 
crime  has  been  committed.     The  affidavit  is  made  in  the  absence 
of  the  supposed  offender,  and  no  more  certainty  is  required  than 
probable  cause.    By  a  law  of  the  United  States,  [1  Stat,  at  Large, 
112]  there  must  be  the  confession  in  open  court,  or  the  testimony 
of  two  witnesses  to  the  same  overt  act,  to  convict  one  of  treason. 
Whereas,  probable  cause,  supported  by  oath  or  affirmation,  will 
authorize  issuing  a  warrant.     In  no  case,  whether  criminal  or 
civil,  is  an  affidavit  evidence  at  the  trial,  because  taken  in  the 
absence  of  the  party  against  whom  it  is  intended  to  operate  ;  and 
yet  it  has  always  been  considered  as  sufficient  to  justify  issuing  a 
warrant  to  arrest.    These  inquiries  obviously  occur :    1st,  Is  there 
probable  cause  to  believe,  that  any  treason  has  been  committed 
against  the  United   States,  and  this  supported  by  oath,   &c.  ? 
2d.  Are  the  prisoners  implicated  in  the  treason  ?  And  3d,  How, 
whether  as  principals,  or  as  only  guilty  of  misprision  of  treason  ? 
That  there  is  probable  cause  to  believe  that  treason  has  been  com- 
mitted by  Colonel  Burr,  the  public  rumor  and  universal  alarm, 
which  seems  to  have  convulsed  our  country  from  the  extremity  to 
the  centre,  the  President's  communications  to  Congress  and  to 
the  Court,  afford  at  least  ground  of  suspicion,  and  this  is  sup- 
ported by  the  positive  oaths  of  General  Eaton,  General  Wilkin- 
son, Mr.  Donaldson,  Mr.  Meade,  and  Mr.  Wilson,  all  going  to 
show  the  origin,  existence  and  progress  of  Burr's  treasonable 
projects  and  acts.     But  here  the  counsel  for  the  prisoners  have 
insisted  that  none  of  this  mass  of  evidence  criminates  Burr,  and 
have  contended  that  the  President's  communications  are  inadmis- 
sible.    It  is  not  generally  by  detached  parts  of  evidence,  but  by  a 
well-connected  chain  of  circumstances,  that  we  arrive  at  proof; 
nor  can  a  crime  be  made  out,  by  the  proof  of  any  solitary  fact. 
In  a  charge  of  murder,  it  would  not  be  sufficient  to  show,  that  a 
blow  was  given  from  which  death  ensued ;  but  it  is  necessary  to 
prove  and  disclose  a  particular  state  of  mind.     There  must  be 
deliberate  resentment  or  ill-will ;  there  must  be  malice  prepense. 
So  in  treason,  (the  case  now  under  consideration,)  no  degree 
of  violence,  however  atrocious,  no  enlisting  or  marching  men, 
no  injury,  if  limited  in  its  object  to  personal  rivalship,  or  even 
extensive  enough  in  point  of  locality  to  contemplate  or  threaten 
the  opposition  and  destruction  of   the  laws  or  government  of 
any  one  of  the  United  States,  will  amount  to  treason  against 
the  United  States.     It  is  the  intention,  alone,  which  fixes  the 
grade  of    the  offence.     This  intention  is  only  to  be  collected 
from  circumstances;    and   though  the  communications  of  the 
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President  do  not,  of  themselves,  furnish  full  evidence  of  Burr's 
treason  against  the  United  States,  yet  they  must  be  considered 
entitled  to  some  weight  in  leading  to  the  conclusion,  that  there  is 
probable  cause  ;  but  when,  in  addition  to  this,  it  is  considered 
that  the  most  solemn  obligation  is  imposed  by  the  Constitution  on 
the  President,  to  make  communications  of  this  nature  to  Congress, 
and  that  he  has,  also,  in  further  discharge  of  his  constitutional 
duties,  ordered  out  the  militia,  which  on  ordinary  and  trivial  occa- 
sions, he  is  not  justifiable  in  doing,  a  person  must  be  strangely 
incredulous  who  will  not  admit  that  there  is  probable  cause  of 
suspicion,  that  a  dangerous  insurrection  or  treason  exists  in  our 
country.  A  report  thus  sanctioned  by  duty  and  oath,  if  made  to 
this  court,  by  one  of  its  officers,  would  be  respected,  and  why 
shall  not  a  communication  from  the  first  executive  officer  of  the 
union  be  credited,  when  he  announces  to  the  nation,  information 
in  the  line  of  his  duty  ?.  But  this  general  ground  of  alarm  is 
rendered  more  specific  by  the  affidavits  which  have  been  exhibited 
to  us.  If  the  persons  who  have  been  sworn  on  this  occasion  are 
to  be  believed,  (and  no  one  has  yet  questioned  their  credibility,) 
they  prove  a  scheme  laid  by  Burr  to  usurp  the  government  of  the 
United  States ;  to  sever  the  Western  States  from  the  Union ;  to 
establish  an  empire  west  of  the  Alleghany  Mountains,  of  which 
he,  Burr,  was  to  be  the  sovereign,  and  New  Orleans  the  empo- 
rium, and  to  invade  and  revolutionize  Mexico.  That  in  prosecu- 
tion of  those  projects,  he  wrote  a  letter  to  General  Wilkinson,  the 
commander-in-chief  of  the  American  army,  with  the  avowed 
object  and  design  of  alienating  him  from  his  duty,  and  inviting 
him  to  embark  in  the  undertaking,  and  holding  out  to  him  the 
most  flattering  and  sanguine  assurances  and  prospects  of  success. 
Horrid  as  this  attempt  was,  yet  if  the  information  had  reached  no 
further,  I  should  have  no  hesitation  in  saying,  that  it  would  have 
been  nothing  more  than  a  conspiracy  to  commit  treason,  or  some 
other  offence.  But  when  Burr  assures  Wilkinson  that  he  had 
obtained  funds,  and  actually  commenced  the  enterprise ;  that 
detachments  from  various  points,  and  under  different  pretences, 
would  rendezvous  on  the  Ohio  the  1st  of  November,  with  the 
first  five  hundred  or  one  thousand  men  in  light  boats,  now  con- 
structing for  that  purpose  ;  —  when,  in  addition  to  this,  Wilson 
and  Meade  swear  that  when  they  left  New  Orleans,  the  one  the 
15ih,  the  other  the  19th  December,  the  strongest  apprehension  and 
belief  universally  prevailed  among  the  inhabitants  that  Burr  and 
his  confederates  had  prepared  an  armed  force,  and  were  march- 
ing to  attack  and  plunder  the  city  ;  and  that  they  knew  that 
Wilkinson  was  decidedly  of  opinion,  from  the  most  satisfactory 
information,  that  Burr  was  advancing,  and,  under  that  belief,  he 
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was  putting  the  place  in  a  posture  of  defence.  When  this  coin- 
cidence of  circunjstances,  and  this  strength  of  testimony  appear, 
there  can  be  little  doubt  of  the  existence  and  the  extent  of  Burr's 
views,  and  of  his  having  embodied  and  enlisted  men,  with  views 
hostile  to  the  government  of  his  country,  and  that  he  had  done 
acts  which  amoimt  to  levying  war  on  the  United  States. 

Burr's  treason,  then,  being  established,  we  are  to  inquire 
whether  the  prisoners  were  his  confederates.  They  are  repre- 
sented, under  oath,  to  have  been  bearers  of  the  duplicates  of  Burr's 
letters,  in  cipher,  to  Wilkinson,  and  to  possess  Burr's  confidence ; 
they  use  arguments  in  addition  to  those  in  the  letter,  to  invite 
Wilkinson  to  accede  to  their  views ;  admit  that  they  have  corres- 
ponded with  Burr  on  the  subject,  since  their  delivery  of  the  letter ; 
that  Swartwout  informed  Wilkinson  that  Burr,  with  a  powerful 
association,  extending  from  New  York  to  New  Orleans,  was 
levying  an  armed  body  of  seven  thousand  men  from  New  York, 
and  the  Western  States  and  Territories,  with  a  view  to  carry  an 
expedition  against  the  Mexican  provinces,  and  that  five  hundred 
men,  under  Colonel  Swartwout  and  Major  Tyler,  were  to  descend 
the  Alleghany,  for  whose  accommodation  light  boats  had  been 
built  and  were  ready  ;  said  that  New  Orleans  would  be  revolu- 
tionized, when  the  people  were  ready  to  join  them,  and  that  there 
would  be  some  seizing. 

Here,  then,  is  evidence  of  a  connection  with  Colonel  Burr 
of  a  treasonable  nature.  What  is  it  ?  The  Act  of  Congress 
defines  misprision  of  treason  to  be,  a  neglect  to  disclose  the 
knowledge  of  a  treason.  But  the  prisoners  have  not  only 
known  of  the  treason,  but  carried  a  treasonable  letter,  know- 
ing its  contents ;  endeavored  to  further  Burr's  views  and  wishes, 
and  to  seduce  Wilkinson  from  his  duty.  The  offence  exceeds 
misprision  of  treason,  and  as  there  is  no  intermediate  class  of 
offences  of  a  treasonable  nature  between  misprision  and  treason, 
it  must  be  treason. 

It  has  been  observed,  by  the  counsel  for  the  prisoners,  that  no 
judge  could  commit  on  an  affidavit  made  before  any  other  judge. 
This  distinction  is  certainly  new,  and  I  belike  unprecedented.  In 
all  general  warrants  for  arresting  a  supposed  offender,  the  direc- 
tion to  the  officer  is,  to  bring  the  party  before  the  person  issuing 
the  warrant,  or  some  other  justice  of  peace,  &c.,  which  would  be, 
at  least,  nugatory,  if  no  person  could  inspect  or  regard  the  affida- 
vit, except  the  person  before  whom  it  was  made.  Therefore,  I 
conclude,  that  Wilkinson's  affidavits,  made  before  justices  of  the 
peace  of  New  Orleans,  whose  commissions  appear  to  be  properly 
authenticated  by  the  Secretary  of  State,  are  evidence  at  this  stage 
of  our  inquiry. 
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I  am,  therefore,  of  opinion,  that  the  prisoners  should  be  com- 
mitted for  treason  against  the  United  States,  in  levying  war  against 
them.' 


The  Legionary  Paymaster  v.  Enoch  Spalding,  Collector  of  Mi- 
litia Fines. 

Jadgment  upon  ten  days'  notice,  cannot  be  rendered  upon  the  bond  given  by  the  col- 
lector of  militia  fines. 

Motion  on  ten  days  notice,  to  recover  the  amount  of  militia 
fines,  under  the  22d  section  of  the  Act  of  March  3d,  1803. 

The  notice  was  of  a  motion  for  judgment  against  him  and  his 
sureties,  on  his  collector's  bond. 

Refused. 


'  The  order  for  the  commitment  of  the  prisoners  was  in  these  words  :  "  The  pri- 
soners, Erick  Bollman,  and  Samuel  Swartwout,  were  brought  up  to  court,  in  custody 
of  the  marshal,  arrested  on  a  charge  of  treason  against  the  United  States,  on  the 
oaths  of  General  James  Wilkinson,  General  William  Eaton,  James  L.  Donaldson, 
Lieutenant  William  Wilson,  and  Ensign  W.  C  Meade,  and  tlie  Court  went  into 
further  examination  of  the  charge.  Whoroupon  it  is  ordered,  that  the  said  Erick 
Bollman  and  Samuel  Swartwout  be  committed  to  the  prison  of  this  court,  to  take 
their  trial  for  treason  against  the  United  States,  by  levying  war  against  them,  to  bo 
there  kept  in  safe  custody,  until  they  shall  be  discharged  in  due  course  of  law." 

The  bench-warrant  for  arresting  the  prisoners,  was  in  these  words  : 

District  of  Columbia,  to  wit : 

The  United  States  of  America,  to  the  Marshal  of  the  District  of  Columbia,  greet- 
ing:— 

[l.  8.]  Whereas  there  is  probable  cause,  supported  by  the  oath  of  James  Wilkin- 
son, William  Eaton,  James  Lowrie  Donaldson,  William  C  Meade,  and  William  Wil- 
son, to  believe  that  Erick  Bollman,  commonly  called  Doctor  Erick  Bollman,  late  of 
the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  gentleman,  and  Samuel  Swart- 
wout, late  of  the  city  of  New  York,  in  the  State  of  New  York,  gentleman,  are  guilty 
of  the  crime  of  treason  against  the  United  States  of  America :  — 

These  are,  therefore,  in  the  name  of  the  said  United  States,  to  command  you  that 

^ou  take  the  bodies  of  the  said  Erick  Bollman  and  Samuel  Swartwout,  if  they  shall 
e  found  in  the  county  of  Washington,  in  your  said  District,  and  them  safely  keep, 
80  that  you  shall  have  their  bodies  before  the  Circuit  Court  of  the  District  of  Colum- 
bia, for  the  county  of  Washington,  now  sitting  at  the  capitol,  in  the  City  of  Wash- 
ington, immediately  to  answer  unto  the  United  States  of  America,  of  and  concerning 
the  charge  aforesaid.  Hereof,  fail  not  at  your  peril,  and  have  you  then  and  there  this 
writ.  Witness  the  Honorable  William  Cranch,  Esq.,  Chief  Judge  of  the  said  Court, 
this  27th  day  of  January,  1807.  William  Bhent,  Clerk. 

Issued  27th  day  of  January,  1807. 

Upon  habeas  corpus  issued  by  the  Supreme  Court  of  the  United  States,  at  February 
term,  1807,  the  prisoners  were  discharged.    4  Cranch,  75. 
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Rutherford  v.  Moore. 

Actionable  words  spoken  in  the  second  person,  will  not  support  an  averment  of  words 

spoken  in  the  third  person. 
The  words  "  He  gets  his  living  by  thieving,"  are  actionable. 

Slander.  Mr.  F.  S.  Key,  moved  for  a  new  trial  because  the 
Court  had  admitted  improper  evidence  ;  and  in  arrest  of  judg- 
ment because  the  words  are  not  actionaMe.  The  words  were, 
"  He  gets  his  living  by  thieving."  It  musl  be  a  specific  charge  of 
some  crime  or  misdemeanor  liable  to  punishment.  A  thief-catcher, 
an  officer  of  justice,  or  a  judge  who  gets  fees,  may  be  said  to  get 
his  living  by  thieving ;  and  he  cited  Onsloio  v.  Home,  3  Wilson, 
186 ;  HoU  V.  Scholejield,  6  T.  R.  691 ;  Dawes  v.  Bolton,  Cro. 
EHz.  888 ;  Baker  v.  Pierce,  Ld.  Raym.  959,  and  The  King"  v. 
Ayleti,  1  T.  R.  70. 

Mr.  Laiv,  contra.  The  doctrine  of  mitiori  sensu  is  obsolete ; 
the  modern  rule  is  that  words  shall  be  taken  according  to  their 
common  understanding  and  meaning.  Beavor  v.  Hides,  2  Wils. 
300. 

The  errors  in  arrest  of  judgment,  were  overruled.  The  mo- 
tion for  new  trial  was  on  the  ground  that  the  Court  erred  in 
suffering  words  spoken  in  the  second  person,  "  you,"  &c.  to  be 
given  in  evidence  in  support  of  the  allegation  that  the  defendant 
said  "  He  gets,"  &c. ;  and  Mr.  Key  cited  Esp.  N.  P.  521.  Mr. 
Law,  contra,  cited  Rex  v.  Pocock,  Str.  1157. 

The  Court  granted  a  new  trial  on  the  ground  of  admitting  the 
improper  evidence. 

Mr.  Laio,  for  the  plaintiff,  moved  to  amend ;  which  was  al- 
lowed on  payment  of  the  costs  of  this  term,  except  the  jury  fee. 
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Prout  &  King  v.  Gibson,  Administrator  of  Abraham  Young. 

An  injunction  to  a  judgment  at  law  for  the  purchase-money  of  land,  on  the  ground  of 
the  difficulty  of  obtaining  a  title  from  the  infant  heirs  of  the  vendor,  cannot  be  sup- 
ported if  the  purchaser  neglected  to  pay  the  money  in  the  lifetime  of  the  vendor, 
and  to  demand  a  conveyance  from  him,  and  if  the  heirs  are  not  made  parties  to  the 
biU. 

Motion  by  Mr.  P.  S.  Key,  for  the  defendant,  to  dissolve  an  in- 
junction which  had  been  obtained  to  stay  two  judgments  at  law, 
for  XIOOO  each,  to  be  released  on  payment  of  £500  with  interest 
at  3  per  cent,  from  January  1,  1792,  and  costs,  and  it  was  agreed 
that  all  payments  made  to  appear  to  James  D.  Barry,  within  two 
months,  should  be  allowed.  The  bonds  on  which  the  judgments 
were  rendered  were  given  for  the  purchase  of  one  hundred  and 
eight  and  a  half  acres  of  land  in  the  city  of  Washington,  purchased 
by  the  plaintiffs  of  A.  Young.  The  bill  states  that  they  have  paid 
the  whole  purchase-money,  excepting  a  sum  not  exceeding  three 
hundred  dollars,  and  always  have  been  ready  and  willing  to  pay 
whatever  upon  settlement  should  appear  to  be  due,  upon  receiving 
sufficient  and  legal  conveyances  of  the  property.  That  Young 
died  intestate,  leaving  several  infant  children  his  heirs  at  law.  That 
the  plaintiffs  have  never  received  any  valid  and  legal  conveyance 
of  the  land  ;  and  that  the  infancy  of  the  children  renders  them 
unable  to  convey.  The  answer  of  Gibson,  admits  the  contract 
for  the  sale  of  the  land  by  Young,  and  that  two  of  the  four  bonds 
have  been  paid  and  delivered  up.  It  slates  that  the  two  last,  upon 
which  he  has  obtained  judgments  are  yet  unsatisfied,  and  that  no 
part  thereof  has  been  paid,  except  what  is  credited  on  the  back  of 
the  said  bonds,  and  except  the  sum  of  £50,  which  he  is  informed 
was  paid  by  Prout,  in  goods  to  the  widow  during  her  administra- 
tion of  Young's  estate.  That  the  complainants'  allegation  of 
payment  of  all  except  three  hundred  dollars  is  false.  That 
complainants  did  not  attempt  to  avail  themselves  of  any  such 
U3* 
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payments,  or  exhibit  any  testimony  in  support  thereof,  when  the 
judgments  were  obtained,  although  they  attempted  to  avail  them- 
selves of  the  plea  of  limitations.  That  he  knows  of  no  claims 
which  they  are  entitled  to  set  off  against  the  bonds.  That  Young 
lived  a  year  after  the  last  bond  became  due,  and  was  always  ready 
and  willing  to  convey  upon  payment  of  the  whole  purchase- 
money  ;  but  he  was  never  required  to  convey,  and  though  he  re- 
peatedly demanded  the  money  due,  they  never  pretended  that  the 
want  of  a  deed  was  the  reason  for  not  paying.  That  Young  died 
intestate  and  that  a  considerable  estate,  unembarrassed  by  debts, 
descended  to  his  issue.  That  no  difficulty  can  exist  in  the  com- 
plainants' obtaining  a  deed  by  filing  a  bill  against  the  heirs  in  this 
Court,  which  measure  was  long  ago  proposed  to  complainants, 
who  agreed  to  prosecute  the  same,  and  seemed  satisfied  it  would 
be  effectual. 

Cranch,  C  J.,  delivered  the  opinion  of  the  Court. 
Two  grounds  of  equity  are  relied  upon  by  the  bill.  1st.  That 
the  complainants  have  paid  the  whole  amount  of  the  bonds  except 
a  sum  not  exceeding  three  hundred  dollars.  But  it  does  not  slate 
how,  nor  when,  the  money  was  paid,  nor  why  they  did  not  avail 
themselves  of  those  payments  at  law  ;  nor  why  they  did  not  prove 
those  payments  to  J.  D.  Barry,  who  was  by  consent  to  have  as- 
certained what  payments  had  been  made,  and  the  plaintiff  at  law 
had  bound  himself  on  record  to  allow  them  if  shown  at  any  time 
within  two  months  after  the  rendition  of  the  judgment,  and  the 
plaintiff  had  agreed  to  stay  execution  for  that  purpose  until  that 
period  had  elapsed.  The  bill  contains  no  attempt  to  account  for 
that  negligence  ;  nor  does  it  state  any  payments  or  offsets,  of 
which  the  complainants  might  not  have  availed  themselves  at  law. 
The  allegation  of  payment  therefore  shows  no  ground  of  equity. 
2d.  The  second  ground  of  relief  relied  on  by  the  bill,  is,  that  the 
legal  estate  in  the  land  purchased,  has  descended  to  infants  who 
are  incapable  of  making  a  valid  conveyance.  This  is  no  reason 
why  the  money  should  not  finally  be  paid  to  the  administrator, 
but  it  might  have  been  a  reason  for  a  temporary  injunction,  pro- 
vided the  complainants  had  at  the  same  time  made  the  heirs  par- 
ties to  the  bill  and  had  proceeded  against  them  to  obtain  a  con- 
veyance. It  is  owing  to  the  default  of  the  complainants  in  not 
paying  the  money  in  the  lifetime  of  Young,  that  they  have  not 
long  ago  received  the  title  ;  and  to  give  them  further  time,  on 
account  of  the  delay  necessary  to  obtain  a  decree  for  a  convey- 
ance, would  be  to  give  the  complainants  an  advantage  by  their 
own  wrong  ;  an  advantage  which  they  ought  not  to  enjoy,  espe- 
cially as  they  have  taken  no  measures  to  obtain  a  conveyance,  in 
the  only  manner  in  which  it  can  now  be  obtained. 
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It  is  objected  that,  on  payment  of  the  money,  the  complainants 
are  entitled  to  a  conveyance  clear  of  expense ;  this  would  be  true 
if  they  were  in  no  default.  But  if  they  were  to  file  their  bill  now 
against  the  infants  and  obtain  a  conveyance  by  that  means,  the 
Court  would  not  oblige  the  infants  to  pay  the  costs,  because 
neither  they  nor  their  father  have  been  in  any  default.  The  com- 
plainants ought  to  have  made  the  heirs  parlies  to  the  bill,  because 
the  administrator  had  no  power  to  convey,  and  perhaps  had  no 
means  of  compelling  the  heirs  to  convey.  It  is  setting  up  against 
the  administrator  an  objection  applicable  only  to  the  heirs,  and 
which  they  alone  by  the  aid  of  the  Court,  can  remove  ;  and  unless 
they  are  made  parties,  the  same  objection  must  continue  at  least, 
until  all  the  heirs  come  of  age  ;  and  may  be  perpetual,  unless  the 
heirs  should  choose,  after  they  come  of  age,  to  make  the  convey- 
ance. The  bill  does  not  state  that  a  conveyance  was  ever  de- 
manded of  Young,  in  his  lifetime,  nor  that  he  ever  refused  to  con- 
vey. The  answer  shows  that  the  whole  purchase-money  became 
due  a  year  before  the  death  of  Mr.  Young,  and  that  he  pressed 
the  complainants  for  payment,  which  they  neglected,  and  it  denies 
that  a  conveyance  was  ever  demanded  of  him.  The  obstacles 
which  his  death  have  thrown  in  the  way  are  the  consequence  of 
the  neglect  and  default  of  the  complainants,  and  it  was  incumbent 
upon  them  to  seek  to  remove  them.  As  neither  the  administrator 
nor  his  heirs  have  been  guilty  of  default,  and  as  the  complainants 
have  not  requested  the  aid  of  this  Court  to  obtain  a  title,  there  is 
no  equitable  ground  for  continuing  the  injunction. 

Injunction  dissolved. 
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Ex  Parte  Negro  Amy. 

If  the  owner  of  a  slave  who  sues  for  freedom  will  not  give  the  security  required  by  law, 
he  must  pay  the  prison-fees  for  the  commitment  and  safe  custody  of  the  slave  pend- 
ing the  suit  in  the  county  of  Alexandria. 

Negro  Amy,  on  her  petition  for  freedom,  having  at  November 
term,  1805,  been  delivered  to  the  custody  of  the  marshal  by  order 
of  the  Court,  and  none  of  the  material  facts  stated  in  the  petition 
being  proved  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
Court,  it  is  ordered  that  she  be  delivered  to  Joseph  Thomas,  who 
is  stated,  in  her  petition,  to  have  held  her  in  slavery,  upon  his  pay- 
ing the  marshal's  fees  for  her  custody,  while  in  actual  confinement 
under  the  said  order. 


Dean  v.  Eli  Legg  et  al. 

In  a  chancery  attachment,  if  the  subpoena  be  served  on  the  principal,  the  bill  cannot 
be  taken  for  confessed  for  non-appearance,  as  in  ordinary  cases  in  equity ;  but  there 
must  be  an  affidavit  and  publication,  &c.,  according  to  the  Act  of  Virginia,  p.  115. 

Mr.  Taylor  (as  amicus  curice)  suggested  that  the  Court  could  not 
take  the  bill  for  confessed,  nor  proceed  to  decree  against  Legg. 
The  subpoena  was  served  on  Legg,  and  the  bill,  having  been  filed 
three  months,  was  taken  for  confessed.  The  debt  was  due  from 
Legg  to  the  plaintiff  on  promissory  notes  under  seal.  The  bill 
states,  in  the  usual  form,  that  the  defendant  Legg  is  a  non-resident 
of  the  District  of  Columbia,  and  cannot  be  found  so  as  to  be  served 
with  process.  At  the  expiration  of  three  months  after  the  filing  of 
the  bill  and  service  of  the  subpoena,  the  bill  was  taken  for  con- 
fessed at  the  rules.  There  was  no  affidavit  of  non-residence  and 
no  order  of  publication. 

There  was  an  agreement  between  the  plaintiff's  counsel  and 
James  Legg,  by  which  the  attached  effects  were  released,  and 
possession  of  the  wagon  and  horses  given  to  him,  upon  his  enter- 
ing into  an  agreement  to  be  answerable  for  the  decree. 
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If  it  is  taken  as  confessed  that  defendant  was  a  non-resident, 
then  there  must  be  publication,  &c.,  according  to  tiie  Act  of  As- 
sembly. 

Mr.  Simms  contended  that  the  subpoena  served  is  as  good  as 
an  order  of  publication. 

Cranch,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  is  a  chancery  attachment  against  Eli  Legg  as  principal  debt- 
or, and  the  other  defendants  as  garnishees.  The  case,  as  between 
the  plaintiff  and  Eli  Legg,  is  a  case  at  law,  the  debt  being  due 
upon  single  bills  under  seal.  The  jurisdiction  of  this  Court  as  a 
court  of  equity  is  given  merely  by  the  Act  of  Assembly,  (p.  115) 
giving  a  remedy  in  equity  against  absent  debtors  having  effects  in 
the  hands  of  persons  within  its  jurisdiction,  and  the  Act  of  Con- 
gress of  the  3d  of  May,  1802.  [2  Slat,  at  Large,  193.]  That 
Act  of  Assembly  points  out  the  mode  of  proceeding  in  order  to 
obtain  a  decree  in  case  the  principal  debtor  should  not  appear  and 
give  security.  That  mode  of  proceeding  has  not  been  adopted, 
but  inasmuch  as  the  subpoena  was  served  on  Eli  Legg,  who  has 
not  appeared  and  given  security,  the  plaintiff  proceeded  to  take 
the  bill  for  confessed,  as  in  ordinary  cases  in  chsmcery  after  the 
expiration  of  three  months  from  the  filing  of  the  bill  and  the  ser- 
vice of  the  subpoena. 

The  Court  is  of  opinion  that  the  bill  has  been  erroneously  taken 
for  confessed ;  because  the  only  ground  of  jurisdiction  of  the 
Court,  and  the  only  title  to  relief  which  the  plaintiff  can  claim,  are 
under  the  Act  of  Assembly,  which  describes  particularly  the  mode 
of  proceeding  in  such  cases.  That  mode  of  proceeding  not  hav- 
ing been  pursued,  the  Court  is  not  authorized  to  make  a  decree. 
A  publication,  according  to  the  provisions  of  the  act,  is  necessary. 


"Wallace  v.  F.  S.  Taylor  and  The  Marine  Insurance  Com- 
pany OF  Alexandria. 

A  material  amendment  of  a  bill,  after  answer,  mast  be  on  payment  of  all  costs,  includ- 
ing the  solicitor's  fee. 

Chancery  attachment.  Motion  to  amend  the  bill,  after  answer 
of  Marine  Insurance  Company  denying  funds  in  their  hands. 

Mr.  Taylor,  for  the  plaintiff.  The  amendment  is  to  state  spe- 
cially a  loss  of  F.  S.  Taylor's  vessel  or  goods,  so  as  to  get  a  spe- 
cific answer  as  to  the  particular  circumstances  of  the  insurance 
and  loss.  The  amendment  was  granted  on  payment  of  all  costs, 
including  solicitor's  fee,  and  the  cause  sent  to  the  rules.  The 
same  order  in  Wilson  v.  same,  and  Hartsharne  Sf  Tat/lor  v.  same. 
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Ex  Parte  E.  J.  Lee,  Executor  of  Craik. 

The  Orphans'  Court  of  Alexandria  county  cannot,  in  any  case,  grant  letters  testa- 
mentary without  security,  unless  the  testator's  visible  personal  estate  is  sufficient  to 
pay  all  the  debts. 

Per  Curiam.  Mr.  Lee  was  appointed  one  of  the  Executors  of 
W.  Craik,  deceased,  who  by  his  will  declares,  that  "  it  is  his  wish 
and  desire  that  his  executors,  or  either  of  them,  should  not  be  re- 
quired to  give  security  as  executors  of  his  will." 

Mr.  Lee  applied  to  the  Orphans'  Court  of  Alexandria  county 
for  letters  testamentary,  which  were  refused,  because  it  did  not 
appear,  to  the  satisfaction  of  that  court,  that  there  was  visible  es- 
tate enough  to  pay  the  testator's  debts,  and  the  court  having  rea- 
son to  doubt,  from  its  own  knowledge,  whether  the  testator's  per- 
sonal estate  was  sufficient  for  that  purpose.  From  the  judgment 
of  that  court  Mr.  Lee  has  appealed  to  this. 

The  right  to  letters  testamentary  without  giving  security  is 
claimed  under  the  will  and  the  Act  of  Assembly  (p.  163) 
which  allows  it  only  in  cases  where  the  testator  shall  have  visible 
estate  more  than  sufficient  to  pay  all  his  debts,  nor  even  in  that 
case  if  the  court  shall  see  cause,  from  its  own  knowledge,  to  sus- 
pect that  the  testator's  personal  estate  will  not  be  sufficient  to  dis- 
charge all  the  debts. 

A  second  application  was  made  to  the  court  grounded  on  a 
statement  of  debts  due  from  the  testator  in  the  county  of  Alexan- 
dria, and  a  schedule  of  personal  estate  in  that  county,  without 
any  estimate  of  the  value  thereof.  But  the  Court  again  refused, 
and  from  that  judgment  there  is  also  an  appeal  to  this  Court. 

This  Court  can  see  no  error  in  either  of  those  decisions,  and  is 
of  opinion,  that  that  court  was  bound  by  law  to  decide  as  it  has 
decided. 

The  appeal  must  therefore  be  dismissed. 


Wilson's  Administrators  v.  Bastable. 

A  general  allegation  of  difficulty  in  procuring  vouchers,  or  of  unavoidable  delay  in  set- 
tling an  administration  account  without  stating  from  what  circumstances  that  diffi- 
culty and  delay  arose,  is  not  sufficient  ground  of  equity  to  enjoin  a  judgment  at  law. 

Cranch,  C.  J.,  delivered  the  judgment  of  the  court.  The  bill 
states  that  the  defendant  commenced  a  suit  at  law  against  the 
plaintiffs  as  administrators  of  Cumberland  Wilson,  deceased,  upon 
a  promissory  note  for  £100,  to  which  action  the  plaintiffs  pleaded 


JULY  TERM,  1806.  395 


Wilson's  Adm'rs  v.  Bastable. 


plene  administraverunt,  "  but  from  the  difficulty  and  unavoidable 
delay  they  met  with  in  getting  vouchers  for  those  to  whom  they 
had  paid  money  for  the  estate,  and  getting  the  estate  account  set- 
tled, they  were  not  able  to  produce  evidence  at  the  trial  of  the 
said  suit,  that  they  had  fully  administered,  by  reason  whereof  a 
verdict  and  judgment  were  had  against  them  for  the  debt  afore- 
said and  40  dollars  damages  and  13  dollars  33  cents  costs."  That 
since  the  judgment  they  have  settled  their  administration  account 
with  the  Dumfries  District  Court,  "  by  which  it  will  appear  that 
they  had  fully  administered  the  assets  which  had  come  to  their 
hands,  and  that  the  estate  was  indebted  to  them  on  the  24th  of 
October,  1801,  $17,566."  That  since  the  said  settlement  they 
have  received  896  dollars,  which  reduces  the  balance  to  16,570 
dollars.  That  at  the  time  the  judgment  was  obtained  in  October, 
1800,  there  was  due  to  them  for  money  paid  by  them  for  the  es- 
tate more  than  17,566  dollars.  That  they  have  paid  the  40  dol- 
lars damages  and  the  $13.33  costs,  "  and  that  the  defendant  owes 
the  said  Cumberland  ^60."  That  the  defendant  brought  suit  in  this 
Court  on  the  judgment  and  obtained  judgment  thereon,  without 
allowing  credit  for  the  40  dollars  damages  and  $13.33  costs,  and 
will  proceed  to  issue  execution  thereon,  unless  prevented  by  a 
9ourt  of  equity; — they  therefore  pray  an  injunction,  and  general 
relief. 

An  injunction  was  granted  by  one  of  the  judges  of  this  Court. 
The  answer  of  the  defendant  states  that  his  action  was  founded 
on  an  accepted  bill  of  exchange  of  Cumberland  Wilson.  That 
the  trial  at  law  was  fair,  and  contends  that  the  plaintiffs  are  not 
entitled  to  relief  in  equity ;  it  neither  admits  nor  denies  the  set- 
tlement of  the  administration  account,  nor  the  plaintiff's  allega- 
tion of  difficulty  and  unavoidable  delay  in  obtaining  vouchers  and 
settling  their  accounts.  But  it  insists  that  the  defendant's  claim 
was  among  the  first  to  be  preferred  in  marshalling  the  assets.  It 
neither  admits  nor  denies  the  payment  of  40  dollars  damages  and 
costs ;  but  says  he  is  ignorant  on  that  subject,  and  is  willing  to 
admit  it,  if  paid.  At  March  term,  1805,  this  Court  ordered  the 
master  to  state  the  administration  account  of  the  plaintiffs,  noting 
the  times  of  the  respective  payments,  and  certifying  the  vouchers ; 
upon  report  it  appeared  that  the  sums  alleged  by  them  to  have 
been  paid  by  them,  in  the  administration  of  the  estate,  were  princi- 
pally sums  due  to  themselves,  a  large  part  whereof,  and  more 
than  sufficient  to  absorb  all  the  assets,  was  for  bills  of  exchange, 
upon  which  Mr.  W.  Wilson  was  indorsed,  and  which  he  had 
taken  up  more  than  three  years  before  the  death  of  his  testator, 
and  more  than  five  years  before  the  trial  of  the  cause  in  the  Dum- 
fries District  Court.     A  strong  presumption  arises  from  this  cir- 
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cumslance  that  the  vouchers  were  in  his  own  hands  —  and  if  any 
difficulty  did  arise  in  obtaining  them  in  time  to  produce  them  at 
the  trial  at  law,  it  must  have  arisen  from  his  own  negligence.  It 
at  least  throws  the  burden  of  proof  on  him  to  show  special  cir- 
cumstances of  accident,  before  any  equity  can  arise  in  his  favor. 

If  he  had  a  right  to  retain  all  the  assets  for  the  satisfaction  of  his 
own  debt,  he  might  have  availed  himself  of  it  at  law.  The  bill 
does  not  state  any  one  specific  fact  of  accident  which  prevented 
him  from  doing  so,  and  such  an  accident  cannot  be  presumed,  es- 
pecially in  such  a  case.  Excepting  the  allegation  of  the  payment 
of  the  40  dollars  damages  and  the  costs,  which  were  not  credited 
in  the  second  judgment,  I  see  no  ground  of  equity  in  the  bill.  A 
general  allegation  of  difficulty  in  procuring  vouchers,  or  of  una- 
voidable delay  in  settling  accounts,  without  stating  from  what  cir- 
cumstances that  difficulty  and  delay  arose,  is  too  vague  and  inde- 
finite even  to  support  an  injunction  in  the  first  instance. 

The  Court,  at  March  session,  1806,  dissolved  the  injunction, 
except  as  to  the  $40  damages  and  $13.33  costs,  which  were 
admitted  by  the  defendant's  counsel  to  have  been  paid.  Since 
that  time,  no  evidence  has  been  produced,  and  the  cause  having 
now  come  to  a  final  hearing,  the  Court  can  only  dismiss  the  bill 
with  costs. 

The  allegation,  that  the  defendant  was  indebted  to  the  intestate 
in  the  sum  of  ^60,  is  an  amendment  to  the  bill,  I  believe  made 
since  the  dissolution.  It  is,  however,  a  naked  allegation,  without 
circumstances  and  without  proof.  In  the  account  taken  by  the 
master,  it  appears  that  the  plaintiffs  have  paid  a  judgment  for 
more  than  $2000,  rendered  since  that  recovered  by  the  defend- 
ant. This,  probably,  would  at  law  be  deemed  an  admission  of 
assets.  But  at  all  events,  as  the  bill  is  totally  deficient  in  equity, 
except  as  to  the  amount  paid  for  the  damages  and  costs,  and  as 
no  proof,  whatever,  had  been  adduced  in  support  of  any  circum- 
stance of  accident,  the  injunction  must  be  perpetual  as  to  the  $40 
damages  and  the  $13.33  costs,  and  the  bill  must  be  dismissed 
with  costs  as  to  the  residue. 

Mr.  E.  J.  Lee,  for  the  plaintiffs,  cited  1  Har.  Ch.  Pr.  33 ;  1  Fonb. 
13,  34,  340 ;  Silk  v.  Prime,  1  Bro.  C.  C.  138,  in  the  note ;  Per- 
kins V.  Baynion,  lb.  375 ;  Virg.  Law,  p.  165,  <§>  33,  and  Act  of 
Virg.  1806,  respecting  mispleading  by  executors  and  administra- 
tors ;  also.  Waring  v.  Danvers,  1  P.  Wms.  295 ;  Cockroft  v. 
Black,  2  P.  Wms.  298 ;  Croft  v.  Ppke,  3  P.  Wms.  183 ;  Jacomb 
V.  Harwood,  2  Ves.  268 ;  and  Robinson  v.  Gumming,  2  Atk.  411. 

Mr.  Swann,  for  the  defendant. 
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Walker  et  al.  v.  Wanton  et  at. 

If  a  debtor,  in  embarrassed  circumstances,  agrees  to  deliver  to  some  of  his  creditors 
sufficient  goods,  at  certain  prices,  to  discharge  their  claims,  and  a  part  are  selected, 
and  inventoried,  and  removed  from  the  shelves  and  set  apart,  and  other  creditors 
come  in,  and,  with  consent  of  the  debtor,  take  possession  of  the  whole,  and  of  the 
inventory,  and  prevent  the  other  creditors  from  finishing  their  selection,  these  credit- 
ors may,  by  a  bill  in  equity  for  discovery,  oblige  the  others  to  give  up  the  inven- 
tory, to  enable  the  former  to  support  their  action  at  law  for  the  goods  selected. 

The  bill  states  that  the  defendant,  Wanton,  being  indebted  to 
the  plaintiffs,  agreed  to  assign  to  the  plaintiff,  Walker,  in  trust 
for  himself  and  the  other  plaintiffs,  so  much  of  his  merchandise, 
as  the  plaintiff.  Walker,  should  judge  sufficient  to  satisfy  the 
several  claims  of  the  plaintiffs.  That  it  was  understood,  at  the 
lime,  that  the  goods  were  to  be  charged  to  the  plaintiffs  at  the 
invoice  price,  with  costs  and  charges  thereon.  That  in  pursuance 
of  that  agreement,  the  plaintiff.  Walker,  Avent  to  the  store  of 
Wanton,  with  the  assistance  of  whose  clerk,  he  proceeded  to 
select  and  inventory  the  merchandise,  for  the  purpose  of  satisfy- 
ing the  said  agreement.  That  he  was  several  days  engaged  in 
the  selection,  in  the  course  of  which  he  took  down  from  the 
shelves  a  considerable  portion  of  merchandise,  which  was  set 
apart  as  the  property  of  the  plaintiff  under  the  agreement,  and 
was  inventoried  and  charged  as  such  by  the  clerk  of  Wanton. 
That  some  of  the  goods  thus  selected  and  inventoried,  were  car- 
ried to  the  warehouse  of  Rickets  &  Newton,  and  the  residue  into 
the  back  warehouse  of  Wanton,  and  the  whole  goods  selected 
were  thus  removed,  for  the  benefit  of  the  plaintiffs,  from  the  places 
where  they  were  kept  for  sale.  That,  at  the  time  of  the  agree- 
ment, Wanton  was  somewhat  embarrassed  in  his  affairs.  That 
when  it  was  known,  by  the  defendants,  Janney  and  others,  credit- 
ors of  Wanton,  that  the  plaintiff  was  engaged  in  selecting  the 
merchandise  in  pursuance  of  the  said  agreement,  they  complained 
to  Wanton  of  the  injustice  of  the  preference  given  to  the  plain- 
tiffs, although  they  knew  that  the  goods  which  the  plaintiffs  were 
receiving,  were  the  very  goods  which  they  had  before  sold  to 
Wanton,  and  urged  him  to  withhold  from  the  plaintiffs  the  goods 
which  had  been  deposited  in  the  back  warehouse  for  their  use,  as 
well  as  the  residue  which  the  complainants  were  entitled  to  under 
the  agreement ;  and  that  the  defendants,  Janney  and  others,  inter- 
posed before  the  selection  was  completed,  and  when  the  plaintiff. 
Walker,  was  proceeding  to  finish  the  selection,  he  was  opposed 
by  Wanton,  who  alleged  the  interference  of  the  other  creditors, 
and  abandoned  his  store  and  back  warehouse  to  the  defendants, 
VOL.  I.  34 
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Janney  and  others,  who  refused  to  suffer  the  plaintiff,  Walker, 
to  proceed  to  finish  his  selection,  or  to  take  away  the  goods 
already  selected.  That  the  goods  set  apart  and  inventoried  for 
the  plaintiffs,  were  all  priced  and  charged  in  the  inventory,  but 
the  prices  not  extended,  and  the  aggregate  amount  of  the  goods 
selected  was  not  extended.  That  when  the  defendants  took 
possession  of  the  store,  warehouse,  and  goods,  they  got  posses- 
sion of  the  books  and  papers  of  Wanton,  and  of  the  inventory 
of  the  goods  selected,  but  the  plaintiffs  expected  the  defendants 
would  have  furnished  the  plaintiffs  with  a  copy  of  it,  in  order 
that  the  plaintiffs  might  be  able  to  describe  their  said  goods,  and 
support  their  title  at  law  to  the  same,  which,  although  demanded, 
they  have  refused,  and  have  kept  it  among  themselves,  and 
appropriated  to  their  own  use,  the  goods  selected  by  the  plain- 
tiffs, and  refuse  to  pay  the  debts  due  by  Wanton  to  the  plaintiffs. 

The  plaintiffs  complain  that  they  are  remediless  at  law,  and 
cannot  obtain  from  the  defendants  a  discovery  of  the  inventory, 
and  of  sundry  other  matters  and  things  necessary  to  the  esta- 
blishment of  their  claim  to  the  residue  of  the  merchandise  left  in 
the  store  of  Wanton,  without  the  interposition  of  this  Court  as  a 
court  of  equity.  The  bill  then  calls  upon  all  the  defendants  for 
a  discovery  and  production  of  the  inventory. 

The  defendants  have  answered,  but  none  of  them  have  pro- 
duced the  inventory,  nor  discovered  minutely  the  contents, 
although  it  is  admitted  to  be  in  the  hands  of  the  defendant, 
Green,  who  offers  to  produce  it,  if  he  shall  be  so  ordered  by  the 
Court.  To  the  answer  of  Green,  there  is  an  exception  taken  on 
that  ground,  which  has  now  come  on  to  be  heard.  Before  the 
Court  can  decide  the  answer  insufficient  in  that  respect,  they 
must  be  satisfied  that  the  plaintiffs  have  a  right  in  equity  to  re- 
quire that  defendant  to  produce  it. 

Mr.  Swann,  for  the  plaintiffs,  cited  2  Bl.  Com.  447,  448. 

Mr.  C.  Lee,  for  the  defendants,  cited  Finch  v.  Finch,  2  Ves. 
394 ;  2  Powell  on  Contracts,  221 ;  Like  v.  Berresford,  3  Bro. 
C.  C.  366  ;  Wrottesly  v.  Bendish,  3  P.  Wms.  237 ;  Hall  v.  Adkin- 
son,  2  Vern.  463;  1  Wooddeson,  205;  Fowler's  Exch.  Prac. 
55;  Mitford,  157,  162. 

Cranch,  C.  J.,  thought  the  plaintiffs  not  entitled  to  the  disco- 
very against  the  other  creditors,  because  the  equity  of  the  defend- 
ants is  equal  to  that  of  the  plaintiffs,  who  ought  to  be  left  to  law 
to  enforce  their  preference,  if  they  have  any. 

FiTzHUGH,  J.,  and  Duckett,  J.,  contra.  Being  of  opinion  that 
the  plaintiffs  had  acquired  a  legal  title  to  the  goods,  and  were  there- 
fore entitled  to  a  discovery  of  the  evidence. 

The  answer  of  Green  was  adjudged  insufficient,  and  he  was 
ordered  to  produce  the  inventory. 
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Ramsay  v.  Riddle  &  Thornton. 
The  Court  will  not  enjoin  what,  may  or  may  not  be  nuisance. 

Motion  to  dissolve  an  injunction  to  restrain  the  converting  a 
wooden  warehouse  into  a  bakehouse. 

Mr.  F.  L.  Lee,  and  Mr.  C.  Lee,  for  the  plaintiffs,  in  support  of 
the  injunction,  cited  1  Fonb.  29;  Amb.  159;  2  Ves.  452  ;  Amb. 
209 ;  2  Bro.  C.  C.  64 ;  Mitford,  103,  107 ;  3  Inst.  201 ;  3  Bl. 
Com.  216 ;  Ld.  Raym.  486 ;  Wood's  Inst.  538  ;  Cro.  Car.  366 ; 

2  Shower,  327  ;  Sirange,  1167 ;  12  Mod.  342 ;  16  Vin.  23. 
Mr.  E.  J.  Lee,  and  Mr.  Swann,  contra,  cited  4  Bl.  Com.  168 ; 

1  Hawk.  c.  75,  §  12;  3  Bl.  Com.  219;  Id.  5;  1  Hawk.  c.  75; 

3  Atk.  21 ;  12  Mod.  510  ;  3  Atk.  750  ;  1  Fonb.  21,  29,  30;  4  Bro. 
C.  C.  165 ;  2  Ves.  Jr.  42;  16  Vin.  23;  2  Har.  Ch.  237. 

Mr.  Jones,  for  the  plaintiffs,  cited  Fran.  Max.  30  ;  1  Burr.  334; 
6  Mod.  145 ;  Bac.  Ab.  tit.  Nuisance. 

The  injunction  was  dissolved  without  costs,  (nem.  con.) 
The  Court  said,  if  the  house  in  fitting  up,  should  not  be  well 
secured  against  danger  from  fire,  it  might  be  the  ground  of  an 
injunction  to  prevent  the  use  of  it  as  a  bakehouse. 
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Mecklin  V.  Caldwell. 

In  assault  and  battery,  the  affidavit  to  hold  to  bail,  must  state  some  specific  injury  to 
the  person  of  the  plaintiff,  and  must  be  positive  as  to  some  amount  of  damages. 

Assault  and  battery.  The  affidavit  stated  a  beating,  without 
any  special  damage,  except  that  the  plaintiff  could  not,  for  some 
days,  transact  all  his  business,  as  clerk  in  one  of  the  departments, 
as  well  as  usual,  and  that  the  injury  was  such,  that  he  thinks 
that  ten  pounds  sterling  would  not  be  too  great  a  compensation 
therefor. 

The  Court  refused  to  hold  defendant  to  bail  on  the  affidavit,  it 
not  being  positive  as  to  any  amount  of  damages,  and  not  stating 
any  specific  injury  to  the  person  of  the  plaintiff". 

Fitzhugh,  J.,  absent. 


Greenleaf  V,  Cross. 
AflSdavit  to  hold  to  bail. 


Affidavit  that  defendant  was  justly  indebted  to  the  plaintiff 
for  one  thousand  weight  of  crop  tobacco,  for  rent. 
The  Court  thought  it  sufficient  to  hold  to  bail. 
Fitzhugh,  J.,  absent. 


Aldridge  v.  Drummond. 

BaU. 


The  plaintifPs  counsel  was  absent,  but  a  bond  for  money  was 
filed  as  the  cause  of  action. 
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Mr.  Laio,  for  the  defendant,  offered  to  appear  without  bail. 

The  Court  said,  that  he  could  not  appear  without  bail,  until  he 
should  be  committed  for  want  of  bail,  when  he  might  appear  and 
plead  in  custody. 

FiTZHUGH,  J.,  absent. 


Wood  v.  Dixon. 

The  Court  will  not  order  the  defendant's  appearance  to  be  struck  out,  so  as  to  charge 

the  marshal. 

The  plaintiff  had  ordered  the  writ  in  proper  person,  and  his 
appearance  was  so  entered  on  the  docket.  On  calling  over  the 
appearance  docket,  — 

Mr.  Laio,  for  the  defendant,  had  entered  an  appearance  for  the 
defendant,  without  bail,  although  a  note  had  been  filed  as  to  the 
cause  of  action. 

Mr.  F.  S.  Key  now  moved  to  appear  for  the  plaintiff,  and  to 
have  defendant's  appearance  struck  out,  and  defendant  ruled  to 
bail,  or  the  marshal  amerced. 

But  the  Court  refused  —  because  the  marshal,  by  the  appear- 
ance, was  discharged  from  the  duty  of  keeping  the  defendant  in 
custody,  and  it  is  to  be  presumed  has  discharged  him,  and  cannot 
retake  him. 


Mead  v.  Scott,  Appellee. 

Costs  on  appeal  from  a  judgment  of  a  justice  of  the  peace,  are  within  the  discre 
tion  of  the  Court,  if  the  judgment  be  affirmed  in  part. 

Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
the  jury  found  a  verdict  for  the  appellee,  for  ^10.69.  The 
judgment  of  the  justice  was  for  $17.50. 

Mr.  Laio,  for  the  appellant,  contended  for  costs.  Appeals  from 
justices  of  the  peace  are  given  by  the  Maryland  Act  of  1791, 
ch.  68.  The  condition  of  the  appeal-bond  only  provides  for 
costs  in  case  the  judgment  shall  be  affirmed. 

The  appellee  cannot  sue  upon  the  bond,  for  the  condition  has 
not  been  broken.  The  judgment  has  not  been  affirmed,  although 
the  appellee  has  recovered  something ;  yet  he  had  obtained  a 
judgment  below  for  too  much. 

In  the  case   of  Austin  v.   Hughes,  in  Montgomery  County 
Court,  the  judgment  was  diminished  only  two  dollars,  and  yet 
the  appellant  recovered  judgment  for  costs. 
34* 
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Mr.  F.  S.  Key,  contra.  It  is  an  appeal  as  to  fact  as  well  as 
law,  and  new  evidence  was  admitted.  The  case  is  taken  up  de 
novo.  Costs  are  a  matter  of  discretion.  The  bond,  if  appellant 
had  given  one,  would  have  bound  him  to  pay  all  such  damages 
and  costs  as  this  Court  shall  award  against  him. 

Mr.  Morsell,  in  reply,  admits  that  this  Court  has  original  juris- 
diction as  to  fact,  but  as  to  law  it  is  only  appellate.  If  the  pro- 
ceedings below  are  not  regular,  the  judgment  must  be  reversed. 
If  this  Court,  or  the  jury,  should  give  more  than  the  justice  of 
the  peace  had  given,  appellee  may  release  and  affirm  the  judg- 
ment as  to  the  residue.  If  the  judgment  below  was  erroneous, 
the  appellant  has  sustained  his  appeal,  and  ought  not  to  pay 
costs. 

The  Court  was  of  opinion  that  in  such  cases  costs  are  within 
the  discretion  of  the  Court,  and  as  there  was  no  evidence  of  a 
tender  of  any  part  of  the  money,  or  any  offer  to  pay  as  much  as 
the  appellee  finally  recovered  ;  it  is  the  opinion  of  the  Court 
that  the  judgment  of  the  justice  ought  to  be  affirmed  as  to  the 
sum  awarded  by  the  jury,  with  costs,  and  reversed  as  to  the  resi- 
due. 


United  States  v.  Edward  Walker. 
Stealing  wood,  in  collusion  with  the  owner's  slave,  is  larceny. 

Indictment  for  stealing  wood.  The  evidence  was  that  the 
wood  was  delivered  to  the  prisoner  (or  rather  suffered  to  be  taken) 
by  the  ovvner's  servant,  a  slave. 

The  Court  (Duckett,  J.,  absent,)  directed  the  jury  that  if  they 
should  be  satisfied  that  there  was  a  collusion  between  the  servant 
and  the  prisoner,  with  intent  to  commit  a  theft,  the  fact  of  the 
delivery  does  not  alter  the  case,  but  it  is  still  a  felony. 


Veatch  v.  Harbaugh. 

The  plaintiff  will  not  be'  permitted  to  file  his  replication,  after  the  rule-day,  and  in 
term  time,  but  upon  condition  of  a  continuance  of  the  cause  to  the  next  term. 

This  suit  was  brought  to  July  term,  1803.  A  rule  was  laid  on 
the  plaintiff  to  reply  by  the  last  rule-day.  A  replication  was 
filed  without  consent,  on  the  second  day  of  this  Court  and  not  on 
the  rule-day. 
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The  Court  refused  to  receive  Ihe  replication  but  upon  the 
terms  of  a  continuance  to  the  opposite  party. 
Mr.  Vanhorrif  for  the  plaintiff. 
Mr.  Morselly  for  the  defendant. 


James  Dunlop  and  Wife  v.  Thomas  Peter  et  al. 

The  party,  upon  whom  the  burden  of  proof  is  thrown  by  the  issue  is  to  open  and 
close  the  argument. 

Issue  from  the  Orphans'  Court  to  ascertain  the  sanity  of  a  tes- 
tator. It  was  made  a  question  who  was  to  open  and  close  the 
argument. 

Mr.  Mason  and  Mr.  F.  S.  Key,  for  the  defendants.  The  plea  is 
that  the  testator  was  of  sound  mind,  and  of  this  they  put  them- 
selves on  the  country ;  the  affirmative  of  the  issue  is  with  the 
defendants. 

Mr.  P.  B.  Key  and  Mr.  Jones,  contra.  He  who  has  the  bur- 
den of  proof  is  to  open  and  close.  Every  man  is  presumed  to 
be  sane,  until  the  contrary  is  proved.  The  plaintiffs  were  the 
original  libellants,  and  the  general  rule  is  that  the  plaintiff  is  to 
open  and  close  unless  special  circumstances  make  the  other  rule 
necessary.  The  aflBrmative  of  the  issue  is  with  us,  not  the 
mere  form  of  words,'  but  the  substance  ;  we  have  the  burden  of 
proof. 

Per  Curiam.  The  substance  of  the  affirmative  of  the  issue  is  with 
the  plaintiffs,  the  original  libellants.  They  are  the  party  who 
wish  to  alter  the  existing  state  of  things.  The  defendants  can 
offer  no  evidence  until  the  sanity  of  the  testator  is  impeached. 
The  defendants  have  nothing  to  do.  The  plaintiff  is  the  mover, 
the  actor,  and  on  him  the  burden  of  proof  lies.  It  is  his  busines 
therefore  to  open  and  close  the  argument. 

Duckett,  J.,  absent. 

♦ 

Wigfield  v.  Dyer. 

When  leave  is  given  to  amend  on  payment  of  costs,  the  payment  is  not  a  condition 
precedent,  unless  so  specially  expressed  in  the  order. 

There  had  been  a  plea  in  abatement,  upon  which  the  plaintiff 
had  leave  to  amend  on  payment  of  costs.  The  amendment  was 
immediately  made  at  the  last  term,  no  costs  being  paid  ;  and  a 
rule  laid  on  the  defendant  to  plead,  which  rule  had  not  been  com- 
plied with. 
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Mr.  Morsell,  for  the  plaintiff',  moved  for  judgment  on  the  rule 
to  plead. 

Mr.  F.  S.  Key,  for  the  defendant,  objected  that  the  plaintiff" 
had  not  paid  the  costs  and  therefore  ought  not  to  have  the  benefit 
of  the  amendment  and  his  rule.  And  the  Court  at  first  inclined 
to  that  opinion,  considering  the  payn:ient  of  the  costs  as  a  condi- 
tion precedent.  But  on  reflection  and  inquiring  of  the  bar  as  to 
the  practice,  and  on  examining  the  Court's  notes  of  cases,  and 
finding  no  case  in  which  the  question  had  been  before  made,  — 

The  Court  said  that  they  understood  the  general  practice  to 
be  not  to  insist  on  the  payment  of  costs  in  such  cases  as  a  condi- 
tion precedent.  However,  there  might  be  cases  in  which  the 
Court,  in  their  discretion,  would  direct  the  costs  to  be  first  paid. 


Rutherford  v.  Moore. 

Qtuere,  whether  a  witness,  who  has  declared  his  dishelief  of  a  future  state  of  re- 
wards and  punishments,  is  a  competent  witness.  And  whether  such  declarations  can 
be  given  in  evidence  to  the  Court,  to  prevent  the  witness  from  being  sworn  and 
examined. 

Slander.     The  plaintiff"  off"ered  J.  A.  as  a  witness. 

Mr.  F.  S.  Key,  for  the  defendant,  objected  that  the  witness  had 
declared  his  disbelief  in  a  future  state  of  rewards  and  punish- 
ments, and  stated  that  he  had  witnesses  ready  to  prove  such  decla- 
rations. 

Cranch,  C.  J.,  stopped  him,  and  doubted  whether  that  mode  of 
proceeding  had  ever  been  adopted  in  any  Court ;  and  whether 
the  fact,  if  proved,  did  not  go  rather  to  the  credit  than  the  com- 
petency of  the  witne.ss. 

The  Court  asked  Mr.  Key  for  authorities.  He  cited  Esp.  N.  P. ; 
and  Peake's  L.  E.  90 ;  Omichund  v.  Barker,  1  Alk.  21,  K. ;  1  Wils. 
84 ;  Willes,  538. 

The  Court  inclined  to  think  that  the  only  mode  of  proving 
the  fact  of  belief  has  heretofore  been  by  an  examination  of  the 
witness  himself,  and  that  it  ought  to  go  rather  to  the  credit.  But 
Mr.  Key  waived  the  question  as  to  the  competency,  and  exam- 
ined his  witnesses  as  to  the  credibility. 


Beall  v.  Newton. 


In  covenant  npon  an  issue  on  the  plea  of  general  performance,  the  plaintiff  is  not 

bound  to  produce  the  original  covenant. 
The  party  who  holds  the  affirmative  of  the  issue  has  the  right  to  open  and  close 

the  argument  to  the  jury. 

This  was  an  action  upon  a  covenant  in  a  mortgage  for  pay- 
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ment  of  money  ;  plea  general  performance,  general  replication 
and  issue. 

Mr.  F.  S.  Key,  for  the  defendant,  contended  that  the  original 
covenant  ought  to  be  produced. 

The  Court  (Fitzhugh,  J.,  absent)  said  he  could  not  demand 
the  production  of  the  original.  He  had  admitted  the  execution 
of  the  deed  and  its  contents.  He  had  either  had  oyer  or  he  had 
not.  If  he  pleaded  without  oyer,  he  equally  admitted  the  state- 
ment of  it  in  the  declaration  to  be  true,  if  he  had  oyer  he  has 
spread  it  on  the  record. 

Mr.  Key,  then  contended,  that  there  being  a  power  of  sale  in 
the  mortgage,  the  jury  had  a  right  to  presume  and  ought  to  pre- 
sume, that  the  land  existed,  that  the  title  was  good,  that  Beall 
had  sold  it,  and  received  full  satisfaction  of  the  debt. 

But  the  Court  said  that  there  was  no  such  presumption,  and 
that  it  was  incumbent  upon  Mr.  Newton  to  prove  that  Beall  had 
sold  the  land,  and  that  it  had  produced  the  money. 

The  defendant's  witness  had  stated  that  he  had  heard  that  the 
land  sold  for  one  hundred  and  ten  dollars.  The  plaintiff's  coun- 
sel, Mr.  Morsell,  did  not  object  to  such  testimony  ;  and  in  arguing 
to  the  jury,  stated  it  to  be  evidence.  Mr.  Key  contended  that  it 
•was  not  evidence  ;  and  so  the  Court  decided. 

Mr.  Key  claimed  a  right  to  open  the  argument  to  the  jury. 

DucKETT,  J.,  said  that  in  his  practice  the  plaintiff  uniformly 
opened  and  closed. 

Cranch,  C.  J.,  said  that  the  practice  of  this  Court  always  had 
been  that  the  party  who  held  the  affirmative,  and  on  whom  the 
burden  of  proof  lay,  had  the  right  to  open  and  close  the  argument 
to  the  jury  ;  but  if  there  were  more  issues  than  one,  and  the  plain- 
tiff held  the  affirmative  in  any  one  of  the  issues,  the  plaintiff  had 
the  right.     3  Bl.  Com.  366. 

DucKETT,  J.,  acquiesced  in  consequence  of  Cranch,  C.  J.,  sta- 
ting the  practice  to  be  so. 


Negro  Fidelio  v.  Alice  Dermott. 

The  sale  of  a  slave  upon  the  express  condition  that  he  should  be  free  at  the  end  of  six 
years,  is  not  a  manumission  under  the  Maryland  Act  of  1796,  c.  67.  A  manumission 
by  will  is  not  in  prejudice  of  creditors  if  the  real  and  personal  estate  are  suflScient 
without  the  value  of  the  manumitted  slave,  to  pay  all  the  debts  of  the  testator. 

A  manumission  by  will  after  a  term  of  years  is  not  revoked  by  a  codicil,  directing  all 
the  negroes  to  be  sold,  if  at  the  time  of  making  the  codicil  their  term  of  service 
had  not  expired. 

Petition  for  freedom.    The  petitioner  proved  by  Lund  Wash- 
ington that  he  was  sold  by  him  to  James  R.  Dermott,  in  April, 
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1800,  upon  the  express  condition  that  he  should  be  free  at  the 
expiration  of  the  term  of  six  years  from  the  sale  ;  and  the  price 
paid  (£80)  was  much  less  than  if  the  sale  had  been  for  life. 

Mr.  F.  S.  Keij,  prayed  the  Court  to  instruct  the  jury  that  such 
evidence  is  not  evidence  of  a  manumission,  and  is  not  of  itself, 
•without  a  writing,  sufficient  to  establish  the  freedom  of  the  peti- 
tioner.    See  Laws  of  Maryland,  1796,  c.  67,  ^  29. 

Mr.  Caldioell,  for  the  petitioner,  contended  that  the  Act  of  As- 
sembly was  not  negative  of  any  other  mode  of  manumission. 
The  words  are,  "  may  manumit."  The  law  was  intended  to  pre- 
vent old  and  infirm  negroes  becoming  a  burden  to  the  public. 

The  Court  (Fitzhugh,  J.,  absent,)  gave  the  direction  as  prayed. 

Cranch,  C.  J.,  wishing  the  question  of  law  might  be  reargued 
on  a  motion  for  a  new  trial  in  case  the  verdict  should  be  against 
the  petitioner,  — 

The  petitioner's  counsel  then  gave  in  evidence  the  will  of 
James  R.  Dermott,  by  which  he  bequeathed  the  petitioner  his 
freedom  after  a  service  of  four  years. 

To  repel  this,  Mr.  Key,  for  the  defendant,  produced  the  inven- 
tory and  settlement  of  the  personal  estate  in  the  Orphans'  Court, 
by  which  it  appeared  that  the  defendant  had  paid  eight  or  nine 
hundred  dollars  more  than  the  inventory  and  debts  collected,  to 
show  that  the  manumission  by  will  was  in  prejudice  of  creditors. 

Mr.  Caldwell  and  Mr.  Law,  for  the  petitioner,  objected,  that  it 
was  only  evidence  as  to  part  of  the  estate,  namely,  the  personal. 

The  Court  admitted  the  inventory  and  settlement  to  be  given 
in  evidence,  but  said  it  was  not  conclusive  ;  it  only  threw  the  bur- 
den on  the  other  side,  to  show  that  there  was  estate  enough,  be- 
sides the  value  of  the  petitioner,  to  pay  all  the  debts. 

The  Court  also,  after  argument,  instructed  the  jury,  that  if 
they  should  be  satisfied,  by  the  evidence,  that  the  real  and  personal 
estate  of  the  intestate,  exclusive  of  the  value  of  the  petitioner, 
was  more  than  sufficient  to  pay  his  debts,  the  bequest  of  his  free- 
dom was  good.     (See  Act  of  Assembly,  1796,  c.  67,  <§.  13.) 

Mr.  Key,  for  the  defendant,  then  contended  that  a  codicil,  by 
which  the  testator  ordered  his  "  negroes,"  (generally,)  to  be  sold, 
revoked  the  bequest  of  freedom. 

But  the  Court  said  clearly  it  does  not,  because,  at  the  time  of 
making  the  codicil,  there  were  three  years  unexpired  of  the  time 
of  his  service ;  which  might  be  sold,  and  so  make  the  codicil  con- 
sistent with  the  will,  and  give  operation  to  both. 

Verdict  for  the  petitioner. 
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Negro  Ben  v.  Sabrett  Scott, 

The  general  issue  on  a  petition  for  freedom  is  that  which  puts  in  issue  the  simple 
question,- whether  free  or  not. 

Under  the  Maryland  law  of  April,  1783,  c.  23,  the  slave  imported  does  not  gain  his 
freedom  by  the  omission  of  the  master  to  prove,  to  the  satisfaction  of  the  naval  offi- 
cer or  collector  of  taxes,  that  the  slave  had  resided  in  one  of  the  United  States  three 
years  before  importation. 

Petition  for  freedom.  The  cause  being  called  for  trial,  and 
no  issue  made  up,  Mr.  Jones  and  Mr.  Morsell,  for  the  defendant, 
asked  for  lime  to  put  in  a  plea  denying  the  facts  in  the  petition, 
which  were  stated  as  the  ground  of  the  right  to  freedom.  The 
petition  contained  also  a  general  allegation  that  the  defendant  un- 
justly held  the  petitioner  in  slavery. 

The  Court  said  that  they  would  receive  the  general  issue  only, 
unless  the  petitioner  should  agree  to  continue  the  cause. 

The  defendant's  counsel  contended  that  a  denial  of  the  special 
facts  was  a  general  issue. 

But  the  Court  (Fitzhugh,  .J.,  absent,)  said  the  general  issue  was 
that  which  put  in  issue  the  simple  question  whether  free  or  not. 

Mr.  Kei/,  for  the  petitioner,  moved  the  Court  to  instruct  the 
jury,  that  they  must  be  satisfied  that  the  defendant  made  it  ap- 
pear to  the  satisfaction  of  the  naval  oflBlcer  or  collector  of  taxes, 
that  the  slave  was  a  resident  of  one  of  the  United  States,  agree- 
ably to  the  Maryland  Act  of  April,  1783,  c.  23,  which  prohibits  the 
importation  of  slaves  generally,  but  excepts  those  who  should 
have  resided  three  years  in  some  of  the  United  States ;  and  pro- 
vides that  such  residence  shall  be  fully  proved  to  the  satisfaction 
of  the  naval  officer,  &c. 

Mr.  Jones,  for  the  defendant.  It  is  sufficient  if  he  proves  the 
fact  now,  before  the  Court.  If  the  defendant  had  satisfied  the 
collector  or  naval  officer,  he  might  have  been  still  called  upon  to 
prove  the  fact  before  this  Court.  The  act  is  merely  directory  ;  it 
is  no  part  of  the  proviso. 

Mr.  Key,  in  reply.  The  legislature  have  expressly  declared 
that  the  proof  of  the  fact  shall  be  made  before  a  certain  officer, 
and  in  a  certain  manner.  They  had  probably  reasons  of  policy 
which  required  it  should  be  so  done  ;  and  the  manner  of  proof  is 
equally  essential  with  the  substance. 

The  Court  (Fitzhugh,  J.,  absent,)  directed  the  jury  as  prayed, 
but  said  it  was  a  question  of  some  doubt,  and  they  would  hear  the 
point  reargued  on  a  motion  for  a  new  trial,  if  the  verdict  should 
be  against  the  defendant. 

Mr.  Jones,  for  the  defendant,  then  offered  a  certificate,  dated 
June  16,  1807,  (four  days  ago,  this  being  June  20,  1807,)  signed 
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by  John  Barnes,  the  United  States  collector  and  naval  officer  at 
the  port  of  Georgetown  ;  that  the  defendant  had  on  that  day- 
proved  to  his  satisfaction  that  the  petitioner  had  been  a  resident 
three  years,  &c. 

Mr.  Key,  contended  that  the  importation  and  oath  must  be  con- 
comitant with  the  coming  in  of  the  master.  But  if  not,  yet  he 
ought  to  have  done  it  during  the  existence  of  the  law  (the  Act  of 
1783.)  It  is  his  own  negligence  if  he  did  not.  He  had  till  1796 
to  do  it. 

The  Court  (Duckett,  J.,  absent,)  refused  to  admit  the  certifi- 
cate in  evidence. 

The  defendant  then  offered  a  like  -Certificate  signed  by  Richard 
Jamieson,  collector  of  the  tax  for  the  county  of  Washington, 
dated  June  12th,  1807,  which  was  also  rejected  by  the  Court. 

Verdict  for  the  petitioner. 

(Reversed  in  the  Supreme  Court.     6  Cranch,  3.) 


Eliza  Wilson  v.  Michael  Colman  and  Owens  Lyons. 

To  prove  a  partnership,  parol  evidence  cannot  be  given  of  the  contents  of  printed 
cards,  bearing  their  joint  names,  nor  are  the  cards  themselves  evidence  unless  traced 
to  the  defendant.    Nor  can  general  reputation  of  partnership  be  given  in  evidence. 

Indebitatus  assumpsit  for  board,  lodging,  and  washing,  of  Cole- 
man &  Lyons,  and  Richardson  their  apprentice.  The  witness 
spoke  of  printed  cards  which  he  had  seen  bearing  their  joint 
names. 

Mr.  Jones,  for  the  defendant,  Lyons,  objected  to  evidence  re- 
specting the  cards,  unless  they  were  produced  and  traced  up  to 
the  defendant. 

The  Court  (Duckett,  J.,  absent,)  said  they  must  produce  the 
cards  ;  they  could  not  give  parol  evidence  of  their  contents. 

Mr.  John  Heiviit,  for  the  plaintiff,  asked  the  witness  whether  the 
defendants  were  not  generally  reputed  partners. 

Mr.  Jones  objected,  and  the  Court  decided  the  question  to  be 
improper. 


Hyde  v.  Liverse. 

The  Court  will  not  grant  a  continuance  for  the  defendant  on  the  ground  that  his 
receipts  are  mislaid,  unless  the  affidavit  state  the  amount  and  date  of  the  receipts,  so 
that  the  plaintiff  may  admit  or  deny  them ;  nor  unless  it  state  circumstances  by 
which  the  Court  can  judge  whether  reasonable  diligence  has  been  used  in  searchiog 
for  them. 
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Indebitatus  assumpsit  will  lie  for  money  due  upon  a  special  contract  executed  on  the 
part  of  the  plaintiff. 

The  affidavit  to  continue  the  cause  stated  that  the  defendant 
had  receipts  for  money  paid  to  the  plaintiff,  which  were  necessary, 
material,  and  competent  evidence  for  his  defence ;  that  he  has 
used  his  reasonable  endeavors  to  procure  the  same,  but  finds  they 
have  become  mislaid ;  and  though  he  has  searched  among  his  pa- 
pers with  diligence,  without  success,  he  believes  by  the  next  court 
he  will  be  able  to  ascertain  where  they  are  and  to  produce  them, 
and  that  they  would  considerably  reduce  the  plaintiff's  claim. 

The  Court  (Duckett,  J.,  absent,)  refused  to  grant  a  continu- 
ance, because  the  affidavit  did  not  state  the  sums  of  money  for 
which  the  receipts  were  given,  nor  the  dates,  so  that  the  plaintiff 
could  admit  or  deny  the  same ;  and  because  the  affidavit  did  not 
state  any  circumstances  by  which  the  Court  could  judge  whether 
the  defendant  had  used  reasonable  diligence  in  searching  for  the 
receipts. 

This  was  an  action  of  indebitatus  assumpsit  for  207  dollars,  for 
883  cords  of  wood  sold,  and  delivered.  There  was  another  count 
upon  indebitatus  assumpsit  "  for  sundry  matters  properly  charge- 
able in  account,  as  per  account  filed."  The  plaintiff's  witness 
proved  an  agreement,  by  which  the  defendant  was  to  cut  and  take 
away  from  certain  land  of  the  plaintiff's,  all  the  wood  growing 
thereon,  either  at  the  gross  sum  of  eight  hundred  dollars,  or  at  the 
rate  of  three  dollars  a  cord ;  and  if  he  did  not  choose  to  go  on  and 
take  the  whole,  he  was  to  pay  three  dollars  and  a  half  a  cord  for 
such  as  he  should  take.  That  the  defendant  was  to  proceed  to 
cut  and  take  away  the  wood  immediately,  without  ceasing.  That 
the  defendant  had  three  weeks  to  make  his  election  to  take  the 
whole  wood  at  eight  hundred  dollars  or  at  the  rate  of  three  dol- 
lars B  cord.  That  he  chose  the  latter,  and  paid  one  hundred  dol- 
lars when  he  had  taken  away  thirty-three  and  one  third  cords. 
That  he  did  not  proceed  to  take  the  whole,  but  desisted  after  tak- 
ing eighty-eight  and  one  third  cords. 

Mr.  F.  S.  Key,  for  the  defendant,  prayed  the  Court  to  direct 
the  jury  that  the  plaintiff  could  not  recover  upon  that  evidence  in 
this  action,  upon  this  declaration. 

But  the  Court  refused,  on  the  authority  of  Aubrey  v.  Aubrey^ 
at  Alexandria ;  and  said  that  where  the  contract  of  sale  has  been 
executed  on  the  part  of  the  plaintiff,  and  the  agreement  on  the 
part  of  the  defendant  is  to  pay  money,  the  plaintiff  may  maintain 
indebitatus  assumpsit.  See  the  cases  cited  in  Talbot  v.  Sel/>y,  [ante, 
181.]  Bill  of  exceptions  taken,  but  no  writ  of  error  prosecuted. 
VOL.  I.  35 
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Voss  V.  Varden. 

Upon  an  agreement  to  do  certain  brick  work  at  twelve  dollars  a  thousand,  in  a  work- 
manlike manner,  the  plaintiff  may  recover,  although  part  was  not  done  in  a  work- 
manlike manner. 

Declaration  for  work  and  labor.  The  plaintiff  proved  an 
agreement  to  do  certain  brickwork,  in  a  workmanlike  manner,  at 
twelve  dollars  a  thousand.  The  defendant  proved  that  part  of  the 
work  was  not  done  in  a  workmanlike  manner. 

Mr.  Caldicell,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury  that  if  they  should  be  of  opinion  that  the  work  was  not 
done  in  a  workmanlike  manner,  the  plaintiff  could  not  recover 
any  thing. 

But  the  Court  refused.     Duckett,  J.,  absent. 


Mayor  and  Common  Council  of  Washington  v.  Wheat. 

Burning  bricks  in  a  clamp  is  not  a  violation  of  a  by-law,  making  it  penal  to  bum 

bricks  in  a  kiln. 

Debt  for  penalty  of  one  hundred  dollars  under  a  by-law  of  the 
corporation  of  20th  September,  1803,  for  using  a  brickkiln  with- 
out license.  The  evidence  was,  that  Wheat  had  agreed  with  one 
Weeding  that  Weeding  should  make  and  burn  fifteen  thousand 
bricks,  to  be  delivered  to  Wheat,  when  burnt.  That  Weeding 
made  the  bricks  and  burnt  them  in  a  clamp,  and  not  in  a  kiln. 

The  Court  directed  the  jury  that  if  they  believed  the  facts  to 
be  so,  the  defendant  had  committed  no  offence  under  the  by-law. 
That  it  Avas  no  offence,  under  the  by-law,  to  burn  bricks  in  a 
clamp. 


McLaughlin,  Administrator,  v.  Riggs. 

Upon  the  issue  "  no  rent  arrear,"  the  defendant  is  not  boand  to  prove  that  the  distress 

was  laid  by  his  order  or  authority. 
The  landlord  may  distrain  after  the  death  of  the  lessee. 

Replevin.  Avowry  for  rent  arrear  —  plea,  no  rent  arrear  and 
issue. 

Mr.  F.  S.  Kei/,  for  the  plaintiff,  moved  the  Court  to  instruct  the 
jury  that  the  defendant,  to  maintain  the  issue  on  his  part,  must 
prove  that  the  distress  was  laid  by  himself  or  by  some  person  by 
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him  duly  authorized ;   and  that  the  defendant  had  no  right  to  dis- 
train after  the  death  of  Charles  McLaughlin,  the  lessee. 
But  the  Court  {nem.  con.)  refused. 


United  States  v.  Israel  Little. 
The  constable  is  not  entitled  to  any  fee  on  an  execution  not  sen-ed. 

Indictment  for  taking  illegal  fees.  The  question  was  whether 
the  constables  are  entitled  to  fifty  cents  for  every  execution  re- 
turned, but  not  served.  The  Act  of  Congress  says  for  every  exe- 
cution served  and  returned. 

The  Court  {nem.  con.)  decided  that  the  constables  were  not  en- 
titled to  any  fee  upon  an  execution  unless  it  be  served  and  returned. 


United  States  v.  Isaac  Norris. 

Where  a  statute  merely  alters  the  punishment  of  a  common-law  offence,  the  statutory 
punishment  may  bo  inflicted,  although  the  indictment  does  not  conclude  contra  for- 
mam  statuti. 

The  defendant  was  convicted  of  manslaughter  upon  an  indict- 
ment for  the  murder  of  John  Doyle,  on  the  17th  of  May,  1807, 
and  a  question  arose  whether,  on  a  common-law  indictment,  the 
statutory  punishment  can  be  inflicted. 

The  judgment  of  the  Court  was  that  he  pay  a  fine  of  twenty 
dollars,  and  be  imprisoned  for  twelve  calendar  months,  including 
this  day,  (June  26,  1807,)  and  stand  further  committed  until  his 
fine  and  costs  should  be  paid.  This  sentence  was  under  the  Act  of 
Congress  of  30th  April,  1790,  [1  Stat,  at  Large,  112.]  The  Court 
being  unanimously  of  opinion  that  where  the  statute  does  not  add 
any  circumstance  to  the  common-law  description  of  the  off'enee, 
but  merely  alters  the  punishment,  it  is  not  necessary  that  the  indict- 
ment should  conclude  contra  formam  statuti,  to  authorize  the  Court 
to  give  judgment  according  to  the  statute. 

The  following  opinion  of  Cranch,  C.  J.,  was  prepared  but  not 
read  in  Court,  as  Duckett,  J.,  had  some  doubts  as  to  some  of  the 
arguments  therein  used. 

This  is  a  verdict  for  manslaughter,  on  an  indictment  at  common 
law  for  murder ;  and  the  question  is,  what  punishment  can  the 
Court  inflict  ?  1.  It  is  a  felony  by  the  common  law,  but  is  within 
the  benefit  of  clergy  by  25  Ed.  3,  St.  3,  c.  4 ;  and  no  subsequent 
statute  having  taken  away  the  benefit,  the  party  is  entitled  to  it. 
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2.  But  sundry  statutes  have  annexed  certain  conditions  to  its  al- 
lowance to  the  secular  clergy  and  to  mere  laymen.  Thus  by  4 
Hen.  7,  c.  13,  a  person  not  in  orders  was  to  be  marked  with  a  T 
on  the  brawn  of  the  left  thumb  in  open  Court.  And  by  the  18 
Eliz.  c.  7,  §  3,  he  may  be  imprisoned  at  the  discretion  of  the  court, 
not  exceeding  one  year ;  which  was  in  lieu  of  the  purgation  and 
punishment  which  the  ecclesiastical  courts  were  supposed  formerly 
to  inflict.  These  statutes  were  all  in  force  at  the  time  of  the  first 
emigration  to  Maryland  ;  and  there  is  no  doubt  that  the  statute  of 
25  Ed.  3,  c.  4,  extending  and  confirming  the  benefit  of  clergy,  was 
by  experience  found  applicable  to  the  local  and  other  circum- 
stances of  the  inhabitants.  Nor  is  there  any  reason  to  doubt  that 
the  statutes  of  4  Hen.  7,  c.  13,  and  18  Eliz.  c.  7,  <§>  3,  were  likewise 
found  applicable.  Many  persons  have  been  admitted  to  the  bene- 
fit of  clergy  in  Maryland,  and  burnt  in  the  hand,  which  can  only 
be  done  by  virtue  of  the  statute  of  4  Hen.  7,  and  the  subsequent 
statutes  which  explain  the  mode  of  marking  to  be  by  burning. 

I  am  therefore  of  opinion  that  the  courts  in  Maryland  may,  in 
their  discretion,  by  virtue  of  the  statute  of  IS  Eliz.  c.  7,  §  3,  super- 
add imprisonment  to  the  burning  in  the  hand,  upon  allowing  the 
benefit  of  clergy.  Under  the  Act  of  Assembly  of  Maryland  of 
1793,  c.  57,  §  10  and  28,  the  courts  of  that  State  had,  on  the 
27th  of  February,  1801,  a  power  either  to  give  judgment  of  burn- 
ing in  the  hand,  and  imprisonment  under  the  statute  of  Elizabeth, 
or,  in  their  discretion,  to  sentence  the  offender  to  labor  on  the  pub- 
lic roads ;  and  that,  in  cases  where  the  indictments  did  not  con- 
clude against  the  form  of  the  statute. 

Another  question  arises,  whether  the  Court  cannot  lawfully 
render  such  judgment  against  the  prisoner  as  is  prescribed  by  the 
Act  of  Congress  of  April  30,  1790,  [1  Stat,  at  Large,  113.] 
Under  this  head  the  first  question,  which  arises,  is  whether 
that  act  is  in  force  within  the  District  of  Columbia.  Its  words 
are,  —  "  If  any  person  shall,  within  any  fort  or  other  place,  or  dis- 
trict of  country,  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  commit  the  crime  of  manslaughter,  and  shall  be 
thereof  convicted,  such  person  shall  be  imprisoned  not  exceeding 
three  years,  and  fined  not  exceeding  one  thousand  dollars." 

The  District  of  Columbia  is  a  district  of  country  under  the 
sole  and  exclusive  jurisdiction  of  the  United  States.  Primd  facie, 
therefore,  the  law  applies ;  and  it  has  never  been  expressly  repealed. 
It  has  been  said  to  be  impliedly  repealed  by  the  Act  of  27th  Feb- 
ruary 1801,  [2  Stat,  at  Large,  103,]  which  adopts  in  toto  the  laws 
of  Maryland.  But  the  adoption  of  the  law  of  Maryland  would 
not  have  that  effect  unless  the  law  of  Maryland  were  either  ex- 
pressly or  virtually  repugnant  to  the  Act  of  Congress  of  1790. 
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But  the  provisions  of  the  two  laws  are  not  repugnant  to  each 
other.  By  the  Act  of  Maryland  the  punishment  is  burning  in 
the  hand  and  imprisonment,  or  hard  labor.  By  the  Act  of  Con- 
gress, fine  and  imprisonment.  I  imagine  both  laws  may  stand 
together,  and  the  Court  may  adopt  either  mode  of  punishment  in 
their  discretion.  This  Court  has  often  decided  that  larceny  may 
be  punished  under  this  same  Act  of  Congress,  and  such  has  been 
the  constant  practice  ever  since  the  change  of  jurisdiction. 

But  here  we  are  met  by  what  is  called  a  settled  principle  of 
criminal  law,  that  the  Court  cannot,  upon  a  common-law  indict- 
ment impose  a  statutory  punishment.  The  authority  relied  upon 
is  2  Hawk.  c.  25,  §  116,  who  says,  —  "  It  seems  that  judgment  on 
a  statute  shall  in  no  case  be  given  on  an  indictment  which  does 
not  conclude  contra  formam  siatidV  And  again  he  says,  in 
the  same  section,  "  it  seems  to  be  taken  as  a  common  ground, 
that  a  judgment  by  statute,  shall  never  be  given  on  an  indictment 
at  common  law." 

These  dicta  seem  to  be  only  inferences  which  he  draws  by 
reasoning  from  analogy  to  the  case  of  an  action  upon  a  statute ; 
but  he  cites  no  case  of  an  indictment  in  which  the  principle  has 
been  decided.  If  he  is  to  be  understood  as  the  counsel  for  the 
prisoner  seem  to  understand  him,  he  is  contradicted  by  the  Eng- 
lish every-day  practice.  By  the  5  Aime,  c.  6,  a  person  convicted 
of  theft  or  larceny  may  be  committed  to  the  house  of  correction, 
to  be  there  kept  at  hard  labor  not  less  than  six  months  nor  more 
than  two  years ;  and  by  4  Geo.  1,  c.  11,  and  6  Geo.  1,  c.  23, 
felonious  stealing  of  goods  is  punishable  by  transportation ;  and 
yet  the  indictments  for  those  offences  never  conclude  against  the 
form  of  those  statutes,  although  those  punishments  are  generally 
inflicted  ;  and  there  is  no  case  in  which  the  right  of  the  court  to 
inflict  such  punishments,  upon  such  indictments,  has  been  ques 
tioned.  I  understand  Hawkins  as  referring  only  to  such  statutes 
as  add  some  circumstance  to  the  common-law  definition  of  the 
crime.  But  where  the  statute  uses  only  the  common-law  techni- 
cal name  or  description  of  the  offence,  and  declares  it  shall  be 
punished  in  a  certain  manner,  there  the  indictment  need  not  con- 
clude against  the  form  of  that  statute  to  justify  the  infliction  of 
the  statutory  punishment.  The  offence,  in  spch  case,  is  really  not 
against  the  statute,  but  against  the  common  law.  The  statute  does 
not  create  the  offence,  nor  add  any  circumstance  to  its  description. 
The  term  usedby  the  Act  of  Congress  is  simply  "  manslaughter," 
the  technical  common-law  name  of  the  crime  of  felonious  homi- 
cide, without  malice  prepense.  So  under  the  Act  of  Maryland,  of 
1793,  it  was  never  supposed  necessary  that  the  indictment  should 
conclude  against  the  form  of  the  statute  in  order  to  authorize  the 


35* 


414  WASHINGTON. 


United  States  v.  Dixon. 


Court  to  impose  the  statutory  punishment  of  hard  labor.  I  am 
therefore  of  opinion  that  the  Court  may,  in  its  discretion,  sentence 
the  prisoner  to  be  burnt  in  the  hand  and  imprisoned  under  the 
statute  18  Eliz.  c.  7,  <§»  3,  or  to  hard  labor  upon  the  roads,  under 
the  Maryland  law,  or  to  fine  and  imprisonment  under  the  Act 
of  Congress. 


United  States  v.  Godfrey  Dixon. 

Upon  an  indictment  for  burglary,  the  jury  may  find  the  prisoner  guilty  of  larceny 
only. 

Upon  an  indictment  for  larceny  at  common  law,  the  Court  may  render  judg- 
ment according  to  the  statute. 

The  Court  will  suffer  the  prisoner  to  retract  his  plea  of  guilty  in  a  capital  case, 
and  to  plead  not  guilty. 

Indictment  at  common  law  for  burglary,  in  the  house  of  John 
Curran.  The  jury  having  retired,  sent  to  the  Court  to  know 
whether  they  could,  upon  that  indictment,  find  the  prisoner  guilty 
of  stealing  only,  and  acquit  him  of  the  burglary.  The  Court 
having  ordered  the  jury  to  be  brought  into  court,  told  them,  it 
was  in  their  power  to  find  a  general  verdict  of  guilty,  or  not 
guilty,  or  to  find  specially  that  the  prisoner  was  guilty  of  a  part 
only  of  the  facts  which  go  to  constitute  the  crime  of  burglary ; 
and  that  if  they  were  not  satisfied  as  to  the  breaking  and  entering 
the  house  in  the  night-time,  they  might  so  find  their  verdict,  and 
that  he  was  guilty  of  larceny  only.  Whereupon  the  jury  retired, 
and  in  a  short  time  returned  a  verdict,  not  guilty  as  to  the  break- 
ing and  entering  the  house  in  the  night,  but  guilty  of  feloniously 
stealing  the  goods,  &c. 

Sentence,  39  stripes,  and  one  dollar  fine.  The  sentence  was 
under  the  Act  of  Congress,  of  30th  April,  1790,  ^  16.  [1  Stat, 
at  Large,  116.] 

Mem. — When  Dixon  was  first  arraigned  he  pleaded  not  guilty, 
and  Mr.  Hiort  and  Mr.  Key  were  assigned  as  his  counsel. 

When  called  for  trial  his  counsel  informed  the  Court  that  he 
wished  to  withdraw  his  plea  of  not  guilty,  being  satisfied  that  the 
proof  of  his  confessions  were  too  strong  to  admit  of  any  hope, 
and  that  he  thought  it  might  be  the  means  of  his  obtaining  a  par- 
don, especially  as  he  was  not  the  principal  perpetrator  of  the  act. 
Whereupon  the  Court  explained  to  the  prisoner  the  nature  of  his 
indictment,  and  stated  the  punishment  to  be  death,  and  asked  him 
whether  he  fully  understood  the  nature  of  the  charge  against  him 
and  the  punishment  of  the  crime,  to  which  he  answered  in  the 
affirmative,  upon  which  the  Court  suffered  him  to  plead  guilty, 
and  remanded  him. 


JUNE  TERM,  1807.  415 


United  States  v.  Dixon. 


On  the  2oth  of  June  he  was  ordered  into  Court ;  and  the  Court 
again  explained  to  him  his  offence  and  its  punishment,  and  told 
him  he  had  an  opportunity,  if  he  pleased,  of  retracting  his  plea, 
and  of  putting  himself  upon  his  trial ;  and  asked  him  if  he  still 
persisted  in  pleading  guilty,  when  he  said  he  wished  for  a  trial, 
and  to  plead  not  guilty.  And  the  Court  suffered  him  to  with- 
draw the  plea  of  guilty  and  put  himself  on  his  trial.  The  result 
of  which  is  stated  above. 


CIRCUIT   COURT   OF   THE  UNITED   STATES. 
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Darlington  v.  Groverman. 

After  oyer,  and  issue  on  the  plea  of  pajTuent,  the  plaintiff  is  not  bound  to  produce 

the  bond  again. 

Debt  on  a  bond.     Oyer  and  plea  of  payment. 

Mr.  Young  and  Mr.  Taylor,  for  the  defendant,  contended  that 
the  plaintiff  was  obliged  to  produce  the  original  bond  at  the  trial, 
and  cited  the  Act  of  Assembly,  p.  89,  <§>  33;  Drummond  v. 
Crulcher,  2  Wash.  218;  Taj/lor  v.  Pepion,  1  Wash.  252;  Evans 
V.  Smith,  1  Wash.  72 ;  Act  of  Assembly,  p.  11 ;  Peter  v. 
Cooke,  1  Wash.  257 ;  Governor  of  Virg^inia  v.  Turner's  Securi- 
ties, [ante,  261,  286  ;]  Gordon  v.  Frazier,  2  Wash.  130. 

The  Court  did  not  hear  Mr.  Jones  in  answer  ;  but  said  that 
the  only  thing  which  could  make  a  difference  between  the  law 
here  and  at  Washington  is  the  Act  of  Assembly  ;  and  the  Court 
does  not  perceive  that  that  act  requires  a  bond  to  be  filed  which 
is  not  produced  in  evidence.  The  issue  is  that  the  defendant  has 
paid  the  money  due  on  the  bond,  and  the  burden  of  proof  lies  on 
him.  It  is  not  incumbent  on  the  plaintiff  to  give  evidence  of  any 
fact  admitted  by  the  pleadings. 

The  Court  said  the  point  had  been  decided  at  the  last  term  in 
Washington  ;  and  they  thought  the  present  case  did  not  materi- 
ally differ  from  that.  After  oyer  and  issue  on  the  plea  of  pay- 
ment the  plaintiff  is  not  bound  to  produce  the  bond  again.  The 
jury  found  a  verdict  for  the  defendant  without  any  evidence  of 
the  payment,  and  the  Court  granted  a  new  trial,  without  costs, 
upon  the  ground  that  the  verdict  was  against  law  and  without 
evidence. 

DucKETT,  J.,  absent. 

♦ 

United  States  v.  Joseph  Venable. 

The  delivery  of  counterfeit  money  to  a  person  to-be  passed  off  generally,  for  the  be- 
nefit of  the  prisoner  is  not  a  passing  "  in  payment,"  within  the  Act  or  Assembly  of 
Virginia  of  December  19th,  1792. 

Indictment  for  passing  counterfeited  coin,  contrary  to  the  Act 
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of  Virginia,  December  19th,  1792,  p.  249,  Avhereby  the  passing 
of  such  coin,  "  in  payment,"  is  punishable  with  death. 

The  Court,  at  the  prayer  of  the  prisoner's  counsel,  Mr.  Sioann, 
instructed  the  jury  that  if  they  should  be  satisfied,  by  the  evi- 
dence, that  the  prisoner,  knowing  it  to  be  counterfeit,  passed  the 
money  to  Brooke,  with  intent  that  Brooke  should  pass  it  away 
generally,  for  their  joint  benefit,  or  even  for  the  sole  benefit  of  the 
prisoner,  it  was  not  a  passing  in  payment,  within  the  meaning  of 
the  Act  of  Assembly,  unless  they  should  also  be  satisfied  that  the 
prisoner  had  given  Brooke  express  orders  to  pay  some  certain  debt 
due  from  the  prisoner  with  that  money,  and  the  debt  had  been  so 
paid  ;  in  which  case,  perhaps,  there  may  be  doubt.  But  if  the  pri- 
soner passed  the  false  money  knowingly  to  Brooke,  in  payment  for 
good  money,  it  was  a  passing  in  payment  within  the  meaning  of 
the  act. 

DucKETT,  J.,  absent.     Verdict,  not  guilty. 


United  States  v.  Venable,  and  United  States  v,  Brooke. 

After  acquittal  npon  a  charge  of  passing  counterfeit  money,  "  in  payment,"  the  Court 
will  not  order  the  prisoners  to  give  security  for  their  good  behavior,  although  it 
should  appear  in  evidence  that  they  had  uttered  false  money,  as  true. 

Mr.  Jones,  Attorney  for  the  United  States,  moved  the  Court, 
that  the  prisoners,  who  had  been  acquitted  of  passing  counterfeit 
money,  "  in  payment,"  under  the  Act  of  Virginia,  of  December 
19,  1792,  should  be  ordered  to  give  security  for  their  good  behav- 
ior, it  having  appeared  in  evidence  that  they  had  uttered  coun- 
terfeit money,  but  not  "  in  payment." 

Motion  overruled.     Duckett,  .T.,  absent. 


United  States  v.  G.  W.  P.  Custis. 

An  overseer  of  a  road  in  Virginia,  who  has  not  been  notified  of  his  appointment,  is 
not  liable  for  the  penalty  of  the  Act  of  Virginia  of  5th  January,  1786,  p.  27. 

Presentment  against  the  defendant,  as  overseer  of  the  road,  to 
recover  the  penalty  of  fifteen  shillings,  for  neglect  of  duty,  under 
the  sixth  section  of  the  Act  of  Virginia,  January  5,  1786,  p.  27. 

Mr.  E.  J.  Lee,  for  the  defendant,  objected  that  there  was  no 
evidence  of  notice  to  defendant  of  his  appointment.     The  Act  of 
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December  10th,  1796,  (p.  372,)  required  notice  in  a  certain  way, 
and  the  sheriff"'s  return  is  to  be  conclusive  evidence,  and  is  the 
only  evidence  which  the  Court  can  regard. 

The  CouKT  discharged  the  defendant  on  the  ground  of  want  of 
notice.     Duckett,  J.,  absent. 


Wise  v.  Groverman. 

If,  after  a  plea  of  nil  debet,  by  the  appearance-bail,  the  principal  comes  in  and  gives 
special  bail,  and  pleads  the  same  plea,  the  plaintiff  is  entitled  to  a  continuance  of 
course. 

There  had  been  a  plea  of  "  owe  nothing,"  by  the  appearance- 
bail  and  issue.  The  principal  defendant  now  came  in,  and  gave 
special  bail,  and  pleaded  the  same  plea,  "  owe  nothing." 

Mj'.  Jones,  for  the  plaintiff,  contended  for  a  continuance,  as  a 
matter  of  course. 

3I?\  Young's,  for  the  defendant,  cited  the  case  of  Alexander  v. 
Patten,  [ante,  338,]  where  the  Court  refused  a  continuance  to  the 
defendant,  on  account  of  the  appearance  of  the  administrator  of 
the  plaintiff. 

But  the  Court  thought  the  plaintiff  entitled  to  a  continuance  of 
course,  in  the  same  manner  as  on  setting  aside  a  writ  of  inquiry, 
it  being  the  default  of  the  defendant  that  he  did  not  appear 
before. 

Continued.     Duckett,  J.,  absent. 


Richardson  v.  Peyton. 

Parol  evidence  cannot  be  given  of  the  contents  of  a  letter  written  by  the  defendant  to 

a  stranger  to  the  suit. 
A  bill  of  parcels,  receipted  by  the  defendant,  is  not,  per  se,  evidence  of  an  unexecuted 

contract  to  deliver  the  goods,  but  is  prima  facie  evidence  of  a  contract  executed. 
An  action  for  money  had  and  received,  will  lie  for  money  paid  by  the  plaintiff  to  the 

defendant,  upon  a  contract  which  the  defendant  has  failed  to  execute  on  his  part. 

Assumpsit,  for  money  had  and  received,  and  for  non-delivery 
of  flour  on  a  contract. 

The  Court  refused  to  suffer  the  plaintiff  to  give  parol  testimony 
to  prove  the  contents  of  a  letter,  written  by  the  defendant  to 
Craven  Thompson,  who  was  no  party  to  this  suit. 

The  plaintiff  produced  a  bill  of  parcels  : 

«  Messrs.  R.  &  W.  P.  Richardson  Bought  of  T.  W.  Peyton, 
(so  many  barrels  flour,  amounting  to  $287  {^.) 

"  Received  payment,  T.  W.  Peyton." 
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Mr.  Jones,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  that  this  paper  did  not  contain  evidence  of  a  contract  to 
dehver  flour,  but  was /?rm(^/aae,  though  not  conclusive,  evidence 
of  a  contract  executed. 

And  the  Court  so  instructed  the  jury. 

M?:  Jones  then  prayed  the  Court  to  instruct  the  jury,  that  the 
plaintiff*  could  not  recover  in  this  action  upon  the  evidence. 
1st.  Not  on  the  count  for  money  had  and  received,  because  the 
defendant  never  did  receive  it  to  the  use  of  the  plaintiff",  but  to 
his  own  use.  2d.  Not  on  the  special  count  for  non-delivery  of 
the  flour,  because  the  bill  of  parcels  is  evidence  of  a  contract  exe- 
cuted. 

The  Court  (Duckett,  J.,  absent,)  refused  to  hear  Mr.  Swann 
in  reply,  and  said  the  point  had  been  often  decided,  that  if  a  con- 
tract be  not  complied  with  on  one  part,  and  the  other  party  had 
paid  his  money,  he  may  disaffirm  the  contract,  and  recover  back 
his  money  in  an  action  for  money  had  and  received. 

Verdict  for  the  plaintiff". 

The  defendant  took  a  bill  of  exceptions,  but  did  not  bring  a 
writ  of  error. 


Ellicott  et  al.  v.  G.  Chapman. 

Original  entries  in  the  handwriting  of  a  deceased  clerk,  must  be  produced.    It  is  not 
sufficient  to  give  a  copy  in  evidence. 

Assumpsit  for  money  lent  and  advanced,  had  and  received, 
goods  sold,  &c. 

The  Court  refused  to  admit  evidence  that  certain  original 
entries  in  the  books  of  the  plaintiff*,  (a  copy  of  which  entries  only 
in  the  handwriting  of  the  witness  was  produced  on  the  trial,) 
were  in  the  handwriting  of  a  deceased  clerk,  because  the  origi- 
nal entries  were  not  produced.  The  Court  refused  to  permit  an 
account  made  out  in  the  handwriting  of  a  deceased  clerk  to  be 
given  in  evidence,  although  it  was  said  that  the  original  entries 
were  in  the  handwriting  of  the  same  deceased  clerk.  The  Court 
said  the  original  entries  must  be  produced. 


OxLEY,  Assignee  of  Thomas  Moore,  v.  John  and  James  Tucker. 

A  defendant  cannot,  under  the  Bankrupt  Law,  set  off  a  debt  due  to  him  from  a  part 
nersbip,  against  a  claim  by  the  assignee  of  one  of  the  £rm  who  became  bankrupt- 
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Assumpsit  by  the  assignee  of  Thomas  Moore,  a  bankrupt. 

The  defendants  offered  to  set  off  a  debt  due  to  them  by  Henry 
and  Thomas  Moore. 

M7\  C.  Simms,  for  the  defendants,  cited  the  42d  section  of  the 
Bankrupt  law,  [2  Stat,  at  Large,  19,]  1  Esp.  117  ;  1  Atk.  133. 
Partners  are  jointly  and  severally  bound.  A  separate  commissioii 
may  issue  against  one  partner,  upon  a  partnership  debt ;  conse- 
quently a  joint  debt  may  be  proved  under  a  separate  commission. 
At  the  dissolution,  Thomas  was  authorized  to  settle  the  partner- 
ship affairs,  and  has  testified  that  at  the  time  the  defendants 
purchased  the  goods,  he  intended  they  should  go  in  discharge  of 
the  debt  due. 

Mr.  Jones,  contra.  A  separate  commission  may  issue  upon  a 
joint  debt,  but  if  it  issue  on  an  individual  debt,  individual  credit- 
ors only  can  come  in  and  prove  under  that  commission,  until  all 
the  separate  debts  are  paid.  A  partnership  is  not  bound  to  pay 
the  individual  debt.  Cook's  Bankrupt  Law,  237,  568,  582  ;  Ex 
parte  Elton,  3  Ves.  238. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following  facts :  Henry  and  Thomas  Moore 
were  indebted  to  the  defendants  in  ^106.  The  defendants  were 
indebted  to  Thomas  Moore,  after  the  dissolution  of  the  partner- 
ship, and  before  the  bankruptcy,  in  $113.  Thomas  Moore  was 
authorized  by  his  partner  to  settle  the  partnership  concerns,  col- 
lect t'  e  debts  due  to  the  partnership,  and  pay  the  debts  due  from 
the  partnership,  as  far  as  the  joint  funds  would  extend.  After  the 
dissolution,  the  defendants,  knowing  thereof,  and  that  Thomas 
Moore  was  carrying  on  business  on  his  separate  account,  at 
several  times  purchased  of  Thomas  Moore,  goods  to  the  amount 
of  ^113.  Thomas  Moore,  being  examined  as  a  witness,  proved 
that  it  was  his  intention,  at  the  time  of  seUing  those  goods  to  the 
defendants,  to  give  them  credit  for  the  joint  debt  due  from  Henry 
and  Thomas  Moore ;  but  nothing  was  said  or  agreed  on  the  sub- 
ject between  them,  nor  was  such  credit  ever  given  before  his 
bankruptcy. 

The  Court  {nem.  con.)  gave  judgment  for  the  plaintiff,  because 
it  appeared  to  be  a  naked  case  of  set-off  of  debts  due  in  different 
rights.  And  although  a  joint  debt  may  be  proved  under  a  sepa- 
rate commission,  yet  it  is  only  to  enable  the  joint  creditor  to  come 
in  for  his  share  of  the  surplus,  after  payment  of  the  separate 
creditors. 

This  judgment  was  reversed  by  the  Supreme  Court,  (5  Cranch, 
34,)  because  a  defendant  may  set  off  a  joint  debt  by  virtue  of  the 
Bankrupt  Law. 


JULY  TERM,  1807.  421 


Hartshorne  v.  Mclver. 


Hartshorne,  Receiver  of  Mandeville's  Estate,  v.  McIver, 
Assignee  of  James  Gillis,  a  Bankrupt. 

If  a  creditor  has  obtained  judgment  At  law  upon  the  notes  of  a  third  person,  assigned 
to  him  by  his  debtor  as  collateral  security,  his  right  to  resort  to  that  security  is  not 
taken  away  by  judgment  against  his  debtor  and  judgment  on  scire  facias  against  the 
bail  and  arrest  and  discharge  of  that  bail  on  a  capias  ad  satisfaciendum. 

Issue  directed  by  chancery  to  try  the  question  whether  Harts- 
home,  as  receiver,  &c.,  be  a  creditor  of  the  estate  of  GiUis,  and 
to  what  amount.  Moorehouse  &  Company  were  indebted  to 
Mandeville,  and  gave  him  William  Armstead  &  Company's  notes 
as  collateral  security.  James  Gillis,  the  bankrupt,  was  one  of  the 
house  of  Armstead  &  Company.  Moorehouse  was  taken  in  Phil- 
adelphia, and  gave  Charles  Young  as  special  bail.  There  was  judg- 
ment against  Moorehouse  &  Company,  and  a  capias  ad  satisfa- 
ciendum returned  non  est;  sci.  fa.  and  ca.  sa.  against  the  bail, 
upon  which  the  bail  was  taken  and  discharged  out  of  custody  by 
order  of  Mandeville. 

Mr.  Taylor  and  Mr.  Youngs,  for  the  defendant,  contended  that 
the  arrest  and  discharge  of  Charles  Young,  discharged  the  debt 
of  Moorehouse  &  Company,  for  which  he  was  liable  as  bail ;  and 
that  therefore  the  notes  of  Armstead  &  Company  ought  to  be 
returned  to  Moorehouse  &  Company ;  and  cited  the  Act  of  Vir- 
ginia, p.  160  ;  1  Cro.  851 ;  Williams  v.  Cutting,  2  Cro.  136, 
143  ;  10  Vin.  579 ;  Esp.  N.  P.  196 ;  Vigers  v.  Aldrich,  4  Burr. 
2482 ;  Jacques  v.  Willi/,  1  T.  R.  557 ;  1  Call,  18,  21 ;  Higgins's 
case,  2  Cro.  320  ;  Higgin  v.  Summerland,  2  Bulst.  68. 

Mr.  C.  Lee,  contra,  cited  Hei/lin  v.  Ulmhall,  2  W.  Bl.  1235 ; 
Freeman  v.  Freeman,  2  Cro.  548 ;  1  Com.  Dig.  502 ;  1  Sid.  107  ; 
2  Bulst.  68 ;  3  Com.  Dig.  311 ;  1  Vent.  315 ;  10  Vin.  578,  tit. 
Execution ;  T.  Raym.  73  ;  1  Lev.  95. 

Per  Curiam.     Duckett,  J.,  absent. 

The  question  really  is,  whether  Gillis's  estate  is  liable  to  Man- 
deville or  to  Moorehouse.  Gillis  is  a  mere  stakeholder.  Moore- 
house claims  the  notes  of  Gillis,  because  his  own  bail  has  been 
imprisoned  and  discharged  by  Mandeville,  although  neither  he 
himself,  nor  his  bail,  have  paid  the  debt  for  which  Gillis's  notes 
were  pledged.  This,  therefore,  must  be  a  most  ungracious  claim, 
a  claim  founded  upon  no  principle  of  equity.  Mandeville  has  a 
judgment  at  law  upon  the  notes,  and  if  the  bankruptcy  of  Gillis 
had  not  intervened,  must  have  been  left  to  pursue  his  remedy  at 
law.  Without  deciding  whether  the  release  of  the  bail,  dis- 
charges the  principal,  nothing  is  more  clear  than  that  the  dis- 
charge of  Moorehouse,  without  an  equitable  satisfaction,  cannot 
VOL.  I.  36 
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prevent  INIandeville,  or  his  representative,  from  pursuing  his  legal 
remedy  against  Gillis.  Mandeville  has  a  clear  title  at  law  under 
the  judgment,  and  it  would  be  inequitable  that  Mandeville  should 
be  obliged  to  give  up  the  security  until  his  debt  is  paid. 

The  Court  was  also  of  opinion  that  Mandeville  was  not  bound 
to  pursue  his  remedy  against  the  bail  of  Moorehouse,  to  enable 
him  to  resort  to  the  other  collateral  security,  the  notes  of  Gillis. 


United  States  v.  Butler. 

If  11  witness  appear  in  court  at  the  term  mentioned  in  his  recognizance,  and  no  default 
l>e  entered  against  him  at  that  term,  and  the  recognizance  be  not  respited,  he  is 
not  bound  by  the  recognizance  to  attend  at  the  following  term,  although  the  cause 
should  be  continued. 

Scire  facias  against  a  surety  of  a  witness,  bound  by  recognizance 
to  appear  at  June  term,  1804,  and  not  to  depart  without  leave  of 
Court.  The  breach  assigned  was  that  the  witness  failed  to  appear 
according  to  the  recognizance.  Upon  the  trial  of  the  issue  the  evi- 
dence offered,  to  show  the  breach,  was  a  record  of  November 
tern),  1804,  stating  that  the  witness  was  called  and  failed  to  ap- 
pear. There  was  no  record  of  the  respite  of  the  recognizance, 
nor  of  a  continuance  of  it,  nor  of  any  order  for  the  witness  to  at- 
tend again.  It  appeared,  upon  the  record  of  June  term,  that  the 
witness  was  allowed  for  four  days'  attendance  on  the  prosecution 
at  that  term. 

The  Court  {nem.  con.)  said  that  the  record  of  the  default  of  the 
witness  at  November  term  was  not  evidence  of  a  breach  of  the 
recognizance  by  not  appearing,  unless  there  was  a  record  of  a  re- 
spite, &c.,  and  even  then  it  was  doubtful  whether  the  breach 
assigned  should  not  be  that  the  witness  had  departed  without 
leave  of  the  Court. 

Verdict  for  the  defendant. 


Mulatto  Lucy  v.  Charles  Slade. 

A  deed  conveying  or  transferring  a  slave  in  Maryland,  not  recorded,  cannot  be  given 
in  evidence  without  proof  of  its  execution,  although  it  has  been  acknowledged  before 
a  justice  of  the  peace  in  Maryland. 

The  oath,  required  by  the  Virginia  law  of  the  17th  of  December,  1792,  Mi  is  of  no 
avail  unless  taken  within  sixty  days  after  the  removal  of  the  party. 

Trespass,  for  assault  and  battery  and  false  imprisonment,  to  try 
the  right  of  freedom. 
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Mr.  E.  J.  Lee,  ior  the  defendants,  offered  a  deed  of  gift  of  the 
plaintiff  by  Colonel  William  Lyles  to  Miss  Ann  Lowery,  whom 
W.  H.  Lyles  afterwards  married,  acknowledged  before  Mr. 
Bowie,  a  justice  of  the  peace  of  Prince  George's  county,  Mary- 
land, and  a  certificate  of  the  clerk  of  Prince  George's  conniy, 
that  Mr.  Bowie  was  on  that  day  a  qualified  justice  of  the  peace, 
and  a  certificate  of  J.  M.  Gantt,  chief  judge  of  the  court  of 
Prince  George's,  &c. 

Mr.  Jones,  for  the  plaintiff,  objected  that  it  is  no  act,  nor  re- 
cord, nor  a  judicial  proceeding.  It  is  not  recorded,  and  if  it  had 
been,  yet  as  it  is  not  required  to  be  recorded,  it  would  gain  no 
authenticity  by  the  recording.  It  is  not  necessary  to  be  acknow- 
ledged.    The  taking  of  an  acknowledgment  is  not  a  judicial  act. 

The  Court  {nem.  con.)  decided  that  it  was  not  evidence,  unless 
proved  by  witnesses.  The  acknowledgment  of  the  deed,  at  all 
events,  can  amount  to  no  more  than  an  estoppel  against  the  party 
himself,  who  has  acknowledged,  and  does  not  prevent  another 
person  from  denying  the  execution  of  the  deed. 

The  Court  also  permitted  the  plaintiff  to  give  evidence  of  an 
importation  by  Colonel  William  Lyles,  under  a  general  allegation 
in  the  statement  of  the  case,  prepared  by  counsel  under  the  order 
of  the  Court ;  whereupon  the  defendant  gave  in  evidence  a  certifi- 
cate of  an  oath  taken  by  William  H.  Lyles ;  but  the  Court  in- 
structed the  jury  that  the  said  oath  was  not  in  compliance  with 
the  Virginia  Act  of  Assembly  of  17th  December,  1792,  §  4,  p.  86, 
unless  taken  within  sixty  days  after  the  removal  of  W.  H.  Lyles. 


McIvER,  Assignee  of  Gillis,  v.  W.  Wilson. 

A  bond  due  from  the  bankrupt  to  the  defendant  cannot  be  set  oflF  against  the  defend- 
ant's note  to  a  third  person  assigned  to  the  assignee  of  the  bankrupt's  effects  after 
commission  issued. 

Assumpsit  on  a  promissory  note  of  Wilson  to  J.  Kennedy, 
dated  the  15lh  of  October,  1805,  at  20  days,  indorsed  by  J.  Ken- 
nedy to  Mclver,  assignee  of  the  effects  of  Gillis,  a  bankrupt.  The 
defendant  offered  to  set  off  a  bond  of  Gillis  to  W.  Wilson  and 
Roger  Coltart,  who  is  dead,  dated  15th  of  September,  1795,  and 
payable  the  15th  of  March,  1796.  The  note  was  given  since  the 
date  of  the  commission.  The  declaration  is  by  Mclver  as  as- 
signee of  the  effects  of  Gillis. 

The  Court  {nem.  con.)  Clearly,  it  was  not  a  mutual  credit  be- 
fore the  bankruptcy,  and  therefore  cannot  be  set  off  under  the  Act 
of  Congress. 
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McIvER,  Assignee  of  Gillis,  v.  James  Kennedy. 

Under  the  laws  of  Virginia,  in  an  action  against  the  indorser  of  a  promissory  note,  the 
plaintiff,  to  excuse  himself  for  not  having  first  brought  suit  against  the  maker,  must 
show  him  to  have  been  insolvent  at  the  time  of  bringing  the  suit ;  and  in  order  to 
recover,  must  have  given  reasonable  notice  of  the  non-payment  by  the  maker ;  and 
the  jury  is  to  decide  whether  the  notice  was  reasonable. 

A  deed  of  land  in  Maryland  cannot  be  read  in  evidence  unless  recorded  in  Maryland. 

Assumpsit  upon  W.  Wilson's  note,  indorsed  by  the  defendant 
to  the  plaintiff,  as  assignee  of  Mclver's  estate.  1st  Count  on  the 
assignment  of  the  note,  setting  forth  that  the  maker,  W.  Wilson, 
was  insolvent  at  the  time  of  the  suit  brought.  2d  Count  for  mo- 
ney had  and  received. 

The  Court  decided,  (doubtfully,)  that  the  plaintiff  must  prove 
the  maker  of  the  note  insolvent  at  the  time  of  bringing  the  action  ; 
that  the  plaintiff  must  prove  reasonable  notice  to  the  indorser,  of 
the  non-payment  by  the  maker ;  and  that  the  jury  were  to  decide 
whether  the  notice  was  reasonable. 

The  Court  refused  to  permit  the  defendant  to  read  in  evidence 
(to  prove  the  solvency  of  W.  Wilson,)  a  deed  of  land  in  Wash- 
ington county,  Maryland,  certified  by  T.  Williams,  (who  calls 
himself  clerk  of  Prince  William  county,  in  Virginia,)  to  have  been 
proved  in  the  latter  county,  but  not  recorded  in  Washington  county 
in  Maryland,  according  to  the  laws  of  Maryland. 


Ex  Parte  Robert  Sprout  and  Thomas  Bailey. 

A  warrant  of  commitment  must  state  probable  cause,  supported  by  oath ;  must  be  un- 
der seal,  and  must  limit  the  term  of  imprisonment. 

A  voyage  is  not  ended  until  the  cargo  and  ballast  are  discharged. 

Queere,  whether  the  authority  to  commit  a  seaman  for  deserting  his  ship  is  not  limited 
to  a  justice  of  the  peace. 

Habeas  Corpus.  It  appeared  by  the  return  that  they  were 
committed  by  virtue  of  the  following  warrant. 

"  Alexandria  County  ss.  You  are  required  to  receive  into  your 
jail  and  custody,  Robert  Sprout  and  'Thomas  Bailey,  two  sailors 
belonging  to  the  ship  Alexandria,  Captain  William  Weston,  they 
being  charged  for  neglect  of  duty  on  board,  rioting  and  threaten- 
ing to  take  the  life  of  their  captain  and  mate  contrary  to  law. 
Given  under  my  hand  this  14th  day  of  July,  1807.  A.  Faw. 
Captain  James  Campbell,  Jailor." 

Captain  Weston  appeared  and  prayed  that  they  might  be  now 
committed,  and  grounded  his  motion  on  the  following  affidavit, 
viz. :  —  "  This  is  to  certify  that  Robert  Sprout  and  Thomas  Bai- 
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ley,  seamen  belonging  to  the  ship  Alexandria,  under  my  commnnd, 
did  on  the  14th  day  of  July,  1807,  desert  from  the  said  ship  wiih- 
out  leave  of  absence.  W.  Weston.  Sworn  to  in  Court.  16 
July,  1807.  G.  Deneale  ;"  —  and  produced  the  shipping-articles  ; 
and  it  was  admitted  that  the  cargo  was  ndt  discharged. 

Mr.  Young-s,  for  the  prisoners,  contended  that  the  voyage  was 
ended  as  soon  as  the  vessel  arrived  in  port,  before  she  had  dis- 
charged her  cargo ;  and  that  the  remedy  given  to  the  master  by 
the  Act  of  Congress  of  July  20,  1790,  §  7,  [1  Stat,  at  Large,  134,] 
for  confining  the  seaman,  does  not  apply  to  the  period  of  lime  be- 
tween the  arrival  and  the  discharge. 

The  Court  discharged  the  prisoners  on  the  ground  of  the  de- 
fects in  the  warrant  of  commitment.  It  not  being  on  oath,  no 
time  of  imprisonment  limited,  and  not  under  seal. 

The  Court  refused  to  commit  them  again  on  the  affidavit  of 
the  master,  because  they  doubted  whether  the  authority  was  not 
limited  to  a  justice  of  the  peace. 

But  the  Court  was  clear  that  the  voyage  contracted  for  was 
not  ended  until  the  discharge  of  the  cargo  and  ballast,  if  required. 


Patterson's  Executors  v.  Bowie  &  Ball. 

A  ne  exeat  will  not  lie,  under  the  law?  of  Virginia,  to  restrain  a  garnishee  from  going 
out  of  the  District  of  Columbia. 

Motion  to  discharge  a  ve  exeat  issued  against  Bowie,  as  gar- 
nishee of  Ball. 

Mr.  W.  Herbert,  Jr.,  for  the  garnishee,  Bowie,  contended  that 
the  Act  of  Virginia,  of  26th  of  December,  1792,  p.  115,  pro- 
vides for  the  case  of  restraining  the  garnishee  from  paying  away 
the  money,  &c..  by  authorizing  the  Court  to  require  security,  or 
by  ordering  the  property  to  be  given  up  to  the  plaintiff.  A  ve 
exeat  does  not  lie  against  any  but  the  principal  debtor  himself. 
2  Har.  Ch.  Pr.  202-210.  The  affidavit  is  by  Mr.  Swann,  who 
only  swears  that  he  believes  the  allegations  of  the  bill  to  be  true. 

Mr.  Sioann,  contra,  in  support  of  the  ne  exeat.  The  original 
bill  expressly  charges  that  Bowie  was  indebted  to  Ball  in  three 
hundred  and  fifty  dollars.  Originally  the  ne  exeat  was  a  high  pre- 
rogative writ,  and  supposed  to  issue  only  by  order  of  the  crown. 
But  afterwards  it  issued  in  favor  of  a  creditor.  Wherever  there 
would  otherwise  be  a  failure  of  justice  the  Court  of  Chancery  will 
award  it.  It  is  not  merely  confined  to  a  debtor,  but  may  be  issued 
against  a  person  who  may  become  liable  by  reason  of  his  having 
property  in  possession  which  the  plaintiff  can  subject  to  the  pay- 
36* 
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ment  of  his  debt.  Jerningham  v.  Glass,  3  Alk.  409 ;  2  Har. 
Ch.  Pr.  207.  If  the  Court  has  a'  right  to  order  the  property  to  be 
delivered  over  to  the  plaintiff,  upon  the  return  of  the  process,  the 
Court  has  a  right  and  power  to  prevent  its  removal  before  return 
of  process.  By  the  Act  of  Virginia,  29lh  November,  1792,  §  50, 
p.  67,  a  judge  out  of  court  may  grant  a  ne  exeat,  and  by  the  Act 
of  23d  January,  1798,  §  4,  p.  375,  he  may  discharge  it.  If  the 
judge  has  not  such  a  power,  the  attachment  will  be  a  mere  notice 
to  the  garnishee  to  go  out  of  the  district  with  the  effects.  The 
affidavit  is  suflSciently  certain ;  but  if  not,  the  answer  of  Bowie, 
supplies  the  defect,  by  not  denying  the  allegation  that  he  is  in- 
debted to  the  principal  debtor,  and  by  acknowledging  that  he  had 
a  vessel  of  Ball's  in  his  possession  at  the  time  of  the  service  of  the 
subpcena.  This  Court  decided,  in  Patterson  v.  McLaughlin  Sf 
Barney,  in  December,  1806,  [ante,  352,]  that  the  ne  exeat  would 
lie  against  an  administrator. 

Mr.  Youngs,  in  reply.  1.  It  will  not  lie  against  any  but  a 
debtor  of  the  plaintifi*.  There  is  a  difference  between  executors 
and  garnishees.  An  executor  is  the  only  person  against  whom 
the  plaintiff  can  recover.  He  is  debtor  to  the  amount  of  assets. 
The  form  of  the  writ  shows  that  it  must  be  a  debt  due  from  the 
defendant  to  the  plaintiff.  2.  The  affidavit  does  not  slate  posi- 
tively a  debt  due  from  the  principal  debtor  to  the  plaintiff  nor 
from  the  garnishee  to  the  debtor.  3.  It  is  a  personal  writ ;  the 
garnishee  cannot  discharge  the  ne  exeat  by  delivering  up  the  pro- 
perty. There  is  no  sum  to  guide  as  to  the  amount  of  security  re- 
quired, but  the  amount  of  the  principal  debt ;  the  garnishee  may 
not  have  any  effects,  or  a  very  small  sum.  The  garnishee  is  in 
no  fault ;  but  a  debtor  is  in  fault,  and  therefore  it  is  right  his  per- 
son should  be  secured.  So  an  executor  who  is  going  away  with 
the  goods.  The  statute  for  attachments  provides  for  the  case, 
and  must  be  pursued.     No  other  mode  can  be  taken. 

The  Court  can  only  require  security  to  restrain  the  garnishees 
from  paying  away,  &c.  A  judge  out  of  court  cannot  make  the 
order.  The  judge  cannot  give  the  marshal  an  alternative  to  take 
the  ne  exeat  bond  or  receive  the  goods.  The  mode  of  restraint 
prescribed  by  the  act  is  an  exclusion  of  all  other  modes.  The  affi- 
davit of  Mr.  Swann  goes  only  to  his  belief  of  three  facts, 
namely,  that  another  bill  has  been  filed  to  attach,  &c.,  that  Bowie 
is  indebted  to  Ball,  and  that  Bowie  is  going  out  of  the  District  of 
Columbia.  Executors  and  administrators  only  are  entitled  to 
swear  to  their  belief. 

The  Court  {nem.  con.)  quashed  the  ne  exeat  with  costs  of  the 
motion,  and  ordered  the  bond  to  be  cancelled.  1st.  Because  the 
affidavit  was  insufficient ;  and  2d.  Because  a  ne  exeat  ought  not 
to  issue  against  a  garnishee. 


JULY  TERM,  1807.  427 


Gunnel  v.  Dade- 


FiTZHUGHj  J.,  contra,  as  lo  the  2d  ground,  thinking  there 
might  be  cases  in  which  there  would  be  a  defect  of  justice  if  a 
ne  exeat  could  not  issue. 


Gunnel  v.  Dade. 

The  plaintiff,  to  whom  a  negro  has  been  sold,  without  title,  cannot  recover  the  pur- 
chase-money in  an  action  for  money  had  and  received,  without  proof  that  he 
returned  or  offered  to  return  the  negro ;  nor  if  there  was  a  bill  of  sale  under  seal 
with  an  express  warranty  of  title. 

This  was  an  action  for  money  had  and  received,  for  the  price  of 
a  negro  sold  by  the  defendant  to  the  plaintiff,  without  title.  The 
plaintiff,  on  the  evening  before  the  trial,  gave  notice  to  the  defend- 
ant to  produce  a  deed  of  trust  including  the  negro  in  question. 
The  affidavit  of  service  stated  the  service  on  the  defendant  and  his 
promise  to  produce  the  deed. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  (under  the  15lh  section  of  the 
Judiciary  Act  of  1789,)  [1  Stat,  at  Large,  82,]  moved  the  Court 
for  judgment  by  default  in  not  producing  it. 

But  the  Court  refused ;  because  there  was  no  affidavit  that  the 
deed  was  in  possession  of  the  defendant,  and  although  the  defend- 
ant promised  to  produce  it,  yet  that  Avas  not  sufficient ;  the  pre- 
sumption is  that  the  deed  is  in  the  possession  of  the  trustees,  who 
are  entitled  to  the  possession  ;  and  because  the  notice  ought  to  be 
of  a  motion  to  the  Court  to  require  the  defendant  to  produce  the 
paper ;  and  such  an  order  of  Court  must  be  served  on  the  defend- 
ant, and  disobeyed,  before  the  Court  can  give  judgment  by  de- 
fault. 

Mr.  Taylor  and  Mr.  Noblet  Herbert,  for  the  defendant,  moved 
the  Court  to  instruct  the  jury,  that  the  plaintiff  cannot  recover 
upon  the  warranty,  in  this  action  for  money  had  and  received ; 
and  cited  Lindon  v.  Hooper,  Cowp.  414 ;  Power  v.  Wells,  Id. 
819  ;  Stuart  v.  Wilkins,  Doug.  18 ;  Weston  v.  Downes,  Id.  23  ; 
Towers  v.  Barrett,  1  T.  R.  133 ;  Fielder  v.  Starkin,  1  H.  Bl.  17. 

They  contended  that  an  action  for  money  had  and  received  will 
not  lie  unless  the  consideration  has  totally  failed ;  nor  unless  the 
plaintiff  had  returned  or  offered  to  return  the  negro  to  the  defend- 
ant ;  nor  if  there  was  an  express  warranty  of  title  by  a  written  bill 
of  sale. 

Mr.  E.  J.  Lee,  and  Mr.  Swann,  contra,  cited  Moses  v.  McFar- 
lon,  2  Burr.  1005 ;  Towers  v.  Barrett,  1  T.  R.  133 ;  Morgan's 
Essays,  143,  144 ;  Astley  v.  Reynolds,  2  Str.  915 ;  1  Esp.  N.  P. ; 
Shove  V.  Webb,  1  T.  R.  732  ;  Slraton  v.  Rastall,  2  T.  R.  370 ; 
Power  V.  Wells,  Cowp.  819 ;  Weaver  v.  Benlley,  1  N.  Y.  T.  R. 
47. 
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The  Court  {nem.  con.)  instructed  the  jury  that  the  plaintiff  can- 
not recover  in  this  action  unless  they  should  be  satisfied,  by  the 
evidence,  that  the  plaintiff,  before  the  suit  brought,  returned  or 
offered  to  return  the  negro,  or  that  the  defendant  had  waived  such 
return  or  offer.  And  that  if  the  jury  should  be  satisfied,  &c.,  that 
the  bill  of  sale  contained  a  general  warranty  of  the  title  under  the 
seal  of  the  defendant,  the  plaintiff  could  not  recover  in  this  case. 


VowELL  V.  W.  H.  Lyles. 

In  an  action  in  Virginia,  by  the  indorsee  against  the  indorser  of  a  promissory  note,  if 
the  maker  is  insolvent,  it  is  not  necessary  that  the  plaintiff  should  have  first  sued  tho 
maker,  although  at  the  time  of  bringing  the  suit,  the  maker  had  in  his  hands,  goods 
and  chattels  more  than  enough  to  pay  the  debt. 

If  the  defendant  indorsed  the  note  to  give  it  credit,  no  other  consideration  is  neces- 
sary to  support  the  action. 

A  special  demurrer  brings  into  question  the  substantial  validity  of  the  pleading  of 
the  demurring  party. 

A  blank  indorsement  may  be  filled  up  at  the  bar,  after  the  jury  is  sworn  ;  and  the  in- 
dorsement so  filled  up  is  primd  facie  evidence  of  a  good  consideration. 

Assumpsit  by  indorsee  against  his  immediate  indorser  of  a  pro- 
missory note. 

1st  Plea  :  That  at  the  time  this  suit  was  brought  G.  N.  Lyles, 
the  maker  of  the  note,  had  in  his  hands  goods  and  chattels  more 
than  enough  to  pay  this  debt.  Replication,  that  the  said  G.  N. 
Lyles  was  at  that  time  insolvent. 

Special  demurrer :  1st.  Because  the  replication  is  no  answer 
to  the  plea.  2d.  Because  it  is  a  departure.  3d.  Because  the 
plaintiff  has  not  demurred,  nor  joined  issue. 

2d  Plea :  That  neither  the  defendant,  nor  any  person  for  him, 
ever  received  any  value  or  consideration  of  any  kind  whatsoever, 
of  or  from  the  plaintiff,  or  any  other  person  whatsoever,  for  or  on 
account  of  the  note  of  the  said  G.  N.  Lyles,  or  for  or  on  account 
of  the  indorsement  and  assignment  of  the  said  note. 

Replication,  that  the  note  was  drawn  payable  to  the  defendant, 
and  on  the  same  day  indorsed  by  him ;  and  that  such  indorsement 
was  made  by  him  for  the  purpose  of  giving  credit  to  the  note ; 
and  that  after  the  note  was  so  indorsed,  to  wit,  on  the  same  day, 
it  was,  "  for  a  fair  and  valuable  consideration  transferred  and  de- 
livered to  the  plaintiff,  who  accepted  and  received  the  note  so  in- 
dorsed as  aforesaid,  as  well  upon  the  credit  of  the  indorser  afore- 
said, as  upon  the  credit  of  the  maker,  G.  N.  Lyles. 

Special  demurrer.  1st.  Because  the  replication  is  no  answer  to 
the  plea.  2d.  Because  it  does  not  admit  or  deny  that  no  consider- 
ation passed,  &c.,  for  the  indorsement.  3d.  Because  it  neither 
takes  issue  nor  demurs  to  the  defendant's  plea. 

3d  plea,  non  assumpsit;  and  issue. 


JULY  TERM,  1807.  429 


Wheaton  v.  Love. 


Mr.  Young-s,  for  the  defendant,  contended  that  he  was  not 
bound  to  show  his  pleas  to  be  substantially  good,  upon  his  own 
special  demurrer  to  the  plaintiff's  replication ;  and  that  the  only 
question  was  whether  the  replication  was  bad. 

Per  Curfam,  {nem.  con.)  If  your  pleas  are  substantially  bad, 
the  judgment  must  be  against  you  upon  your  own  demurrer. 

The  first  plea  is  bad  in  substance ;  it  does  not  show  the  sol- 
vency of  the  maker ;  and  is  no  answer  to  the  charge  of  his  in- 
solvency, as  alleged  in  the  declaration. 

Upon  the  second  demurrer,  the  Court  (Fitzhugh,  J.,  contra,) 
adjudged  the  replication  to  be  good,  inasmuch  as  it  showed  a  good 
consideration. 

The  indorsement  being  for  the  purpose  of  giving  credit  to  the 
note,  and  the  plaintiff  having  passed  away  a  valuable  property 
upon  the  credit  so  given  to  the  note,  a  good  consideration  flowed 
from  the  plaintiff  to  the  defendant. 

On  the  trial  of  the  issue  of  non  assumpsit,  — 

Mr.  Young's,  for  the  defendant,  objected  to  the  note,  with  a 
blank  indorsement  of  the  defendant,  being  read  in  evidence,  and 
also  objected  to  the  plaintiff's  attorney  filling  it  up  at  the  bar  after 
the  jury  was  sworn. 

But  the  Court  {nem.  con.)  suffered  it  to  be  so  filled  up,  and 
then  read  to  the  jury. 

Mr.  Young-s  then  prayed  the  Court  to  instruct  the  jury  in 
effect,  that  the  plaintiff  must  prove  a  consideration  by  other  evi- 
dence than  the  said  indorsement,  so  filled  up. 

But  the  Court,  (Fitzhugh,  J.,  coritra,)  refused,  and  instructed 
the  jury  that  the  indorsement,  so  filled  up,  wasprimd  facie  evidence 
of  a  consideration,  and  threw  the  burden  of  proof  on  the  defend- 
ant. The  defendant  took  a  bill  of  exceptions,  but  did  not  pro- 
secute a  writ  of  error. 

♦ 

Wheaton  v.  Love. 

Under  the  law  of  Virginia  respecting  the  taking  of  depositions,  notice  to  the  attorney 
at  law  of  the  opposite  party  is  not  sufficient. 

Notice  of  taking  a  deposition  under  the  Virginia  laws,  was 
given  to  E.  J.  Lee,  attorney  at  law  for  the  defendant. 

Mr.  E.  J.  Lee,  acknowledged  service,  but  stated  that  he  could 
not  attend. 

Mr.  E.  J.  Lee,  now  objtjcted  to  the  deposition,  because  notice  to 
an  attorney  at  law  is  not  good  under  the  laws  of  Virginia.  Bud- 
dicum  V.  Kirk,  3  Cranch's  Rep.  297. 

Mr.  Sioann,  for  the  plaintiff,  became  nonsuit ;  and  the  Court 
reinstated  the  cause  on  payment  of  the  costs  of  the  term.     The 
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deposition  having  been  taken  under  the  former  decisions  of  this 
Court  that  such  notice  was  good.    (Duckett,  J.,  contra.)     \post.] 


Barnes  v.  Lee,  Special  Bail  of  D.  Easton. 

The  record  of  a  cause,  is  the  history  of  the  proceedings  in  an  action  made  out  at  full 
length,  and  in  techincal  language ;  and  when  once  made  out  and  written  in  the 
record  book  the  power  of  the  clerk  over  it  has  ceased.  It  has  become  a  public  docu- 
ment and  cannot  be  altered,  unless  by  order  of  the  Court  under  certain  circum- 
stances. 

The  plea  of  nul  tiel  record  refers  to  the  time  of  the  plea  pleaded,  and  a  subsequent 
amendment  of  the  record  does  not  affect  the  issue. 

A  material  variance  between  the  record  of  the  recognizance  and  the  recital  of  it  in  the 
scire  facias,  is  fatal. 

Scire  facias  against  Mr.  Lee,  as  especial  bail  for  David  Easton. 

Mr.  Jones,  for  the  plaintiff. 

Mr.  E.  J.  Lee  and  Mr.  F.  Lee,  for  the  defendant,  cited  the  fol- 
lowing authorities:  —  Com.  Dig.  tit.  Pleader,  L.  3,  Bail,  R.  2-7, 
Record,  C. ;  Coy  v.  Hymas,  2  Str.  1171 ;  Vavasor  v.  Bailie,  1  Salk. 
52;  Kilbourn  v.  Trot,  Cro.  Eliz.  855  ;  Shuttle  v.  Wood,  2  Salk. 
564;  Wardv.  Griffith,  1  Ld.  Raym.  83,  84;  Kjii^ht's  case,  Salk. 
329 ;  S.  C.  Ld.  Raym.  1914 ;  21  Vin.  17,  Trial ;  Hillier  v.  Frost, 
1  Str.  401 ;  Grey  v.  Jefferson,  2  Str.  1165  ;  2  Cromp.  Prac.  73. 

December  18th.  Cranch,  C.  J.,  delivered  the  opinion  of  the 
Court. 

To  this  scire  facias  Mr.  Lee  has  pleaded  nul  tiel  record,  upon 
which  an  issue  is  joined,  which  must  be  decided  by  the  Court 
upon  inspection  of  the  record.  If  there  be  such  a  record  as  that 
set  forth  in  the  scire  facias  the  judgment  must  be  for  the  plaintiff. 
But  if  there  be  a  material  variance  between  the  record  and  the 
recital  of  it  in  the  scire  facias  the  judgment  must  be  for  the 
defendant. 

The  first  question  is,  what  is  the  record  ?  The  record  as 
made  up  at  large  in  the  record-book  is  in  these  words :  "  Where- 
upon Edmund  J.  Lee  came  into  court  and  undertook  for  the 
said  defendant  to  satisfy  and  pay  the  condemnation  of  the  Court, 
if  he  should  be  cast  at  the  trial  of  this  suit,  or  render  his  body  to 
prison  in  execution  for  the  same." 

The  scire  facias  states,  "  Edmund  J.  Lee  heretofore,"  "  to  wit, 
on,"  &c.  "  came  before  the  Court  and  became  pledge  and  bail  for 
the  said  David  Easton,  that  if  it  should  happen  that  the  said  David 
Easton  should  be  convicted  at  the  suit  of  the  said  John  Barnes  in 
the  action  aforesaid,  then  the  same  bail  granted  that  as  well  the 
said  damages  as  all  such  costs  and  charges  as  should  be  adjudged 
to  the  said  John  Barnes  in  that  behalf  should  be  made  of  the 
goods  and  chattels  of  the  said  Edmund  J.  Lee,  and  to  be  levied 
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to  the  use  of  the  said  John  Barnes,  if  it  should  happen  that  the 
said  David  Easton,  should  not  pay  the  said  damages  and  costs 
aforesaid,  or  should  not  on  that  account  render  himself  to  the 
prison  of  our  said  county." 

It  is  contended,  by  the  defendant,  that  the  undertaking,  as 
stated  in  the  record,  is  materially  variant  from  that  set  forth  in 
the  scire  facias^  because  the  former  does  not  show  that  the 
defendant  "granted  that  the  damages  and  costs  should  be  made 
of  his  goods  and  chattels  "  in  case  Easton  did  not  pay  them 
or  render  himself  to  prison  on  that  account.  The  undertaking 
of  the  defendant,  as  stated  in  the  record,  is  only  that  Easton 
should  pay  or  render  himself  to  prison  ;  it  does  not  include 
the  usual  alternative  "  or  that  the  bail  will  pay  it  for  him,"  which 
is  the  very  substance  and  essence  of  the  undertaking  upon  which 
the  scire  facias  is  grounded. 

But  it  is  answered,  on  the  part  of  the  plaintiff:  1st.  That  the 
obligation  of  special  bail  is  well  known  and  settled  by  law,  and 
cannot  be  altered,  and  when  the  record  states  that  he  came  into 
court  and  acknowledged  himself  to  be  special  bail,  it  states  in 
substance  that  he  acknowledged  himself  to  be  bound  by  all  the 
legal  obligations  of  bail  ;  and  that  when  the  record  states  that  he 
undertook  for  Easton  to  pay  or  render  himself  to  prison,  in  execu- 
tion, it  implies  that  if  he  did  not,  the  bail  would  do  it  for  him  ;  so 
that  the  record  stales  the  substance  of  the  whole  legal  obligation 
of  special  bail,  and  the  scire  facias  has  stated  nothing  more.  2d. 
It  is  also  contended  that  the  entry  on  the  minute-book  of  the  day, 
in  these  words,  "  Edmund  J.  Lee,  special  bail,"  authorized  the 
clerk  to  make  up  the  records  of  the  recognizance  of  bail  in  the 
legal  form,  and  in  no  other.  That  the  true  records  of  the  court 
are  the  minutes  extended  into  form,  according  to  their  legal  im- 
port. That  if  the  clerk  has  erroneously  extended  the  minutes  in 
this  case,  it  is  as  if  he  had  done  nothing  ;  and  that  the  record 
may  now  be  made  up  in  due  form,  when  it  will  exactly  corres- 
pond with  the  scire  facias.  There  is  much  ingenuity  and  seems 
to  be  some  weight  in  this  argument,  and  it  brings  us  back  to  the 
question  what  is  the  record  in  this  case  ? 

The  daily  minutes,  taken  by  the  clerk  and  sanctioned  by  the 
Court,  are  only  memoranda  to  assist  the  memory  of  the  clerk  in 
making  up  the  records  of  the  court.  The  record  is  the  history 
of  the  proceedings  in  an  action  made  out  at  full  length  and  in 
technical  language.  When  the  clerk  has  once  made  out  this  his- 
tory and  written  it  in  the  record-book,  his  power  over  it  ceases. 
It  has  become  a  public  document,  and  cannot  be  altered  unless  by 
order  of  the  Court,  under  certain  circumstances.  The  record 
therefore  to  which  the  Court  is  referred  by  the  issue  in  this  case, 
I  take  to  be  that  which  is  entered  at  length,  in  the  record-book, 
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and  although  the  Court  may  perhaps  order  a  clerical  error  to  be 
corrected,  yet  such  correction  now  made  could  not  affect  the  issue 
in  this  case,  which  must  be  decided  according  to  the  record  as 
it  stood  at  the  time  of  the  plea  pleaded.  This  principle  seems  to 
be  settled  by  the  cases  of  Coi/  v.  Hymas^  2  Sir.  1171 ;  King^s 
case,  2  Ld.  Raym.  1014,  and  Salk.  329 ;  Hillier  v.  Frost,  1  Str. 
401,  and  Gray  v.  Jefferson,  2  Str.  1165. 

If,  then,  the  record  in  the  record-book  is  that  which  we  are  to 
compare  with  the  scire  facias,  the  question  remains  whether  there 
be  a  substantial  variance  between  them.  That  there  is  apparently 
such  variance  seems  to  be  admitted  ;  but  it  is  said  that  when  a  man 
undertakes  that  another  shall  do  a  thing,  if  this  other  fails  to  do  it, 
there  is  an  implied  obligation  on  the  part  of  the  former  that  he  will 
do  it  for  him.  This  may  perhaps  be  true  in  some  cases  of  contract, 
and  such  implied  obligation  may  perhaps  support  an  action  ;  but  it 
does  not  therefore  follow  that  such  implied  obligation  can  arise 
upon  a  recognizance,  nor  that  it  will  authorize  an  execution  to 
issue  without  a  previous  judgment.  A  recognizance  is  a  solemn 
acknowledgment  upon  record,  and  contains  all  the  terms  of  the 
obligation  which  the  party  takes  upon  himself.  In  the  present 
case  the  Court  deems  the  omission  of  the  usual  alternative,  ("  or 
that  he  will  do  it  for  him  ")  t6  be  fatal.  I  have  a  doubt  whether,  if 
the  plaintiff  chooses  to  quash  his  scire  facias  and  then  apply  to 
have  the  record  amended,  I  should  not  think  it  ought  to  be  amend- 
ed ;  and  that  he  might  then  bring  a  new  scire  facias  upon  the 
amended  record.  But  upon  this  last  point  the  Court  has  not 
made  up  an  opinion. 


Young  &  Deblois  v.  Black. 

Upon  a  joint  shipment  and  orders  by  three  persons,  the  master  is  not  liable  to  an 
action  by  two  of  them  only,  for  breach  of  those  orders,  unless  he  has  expressly 
promised  to  pay  them  their  proportion  of  the  damages. 

Assumpsit  for  disobedience  of  orders.  The  first  count  of  the 
declaration  stated  a  cargo  shipped  jointly  by  plaintiffs  and  one 
Lawrason,  and  joint  orders  from  all  three,  and  an  express  promise 
in  writing  by  the  defendant  to  obey  those  orders;  and  a  breach  of 
the  orders ;  and  averred  that  if  the  defendant  had  obeyed  the 
orders  and  brought  in  a  cargo  of  salt,  the  profit  of  the  plaintiffs 
on  the  sale  of  that  salt  would  have  been  fourteen  hundred  and 
thirty-five  dollars  ;  by  reason  whereof  the  defendant  became  liable 
to  pay  that  sum  to  the  plaintiffs,  and  being  so  liable,  the  defendant, 
in  consideration  thereof,  promised  the  plaintiffs  to  pay  that  sum 
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to  them  on  demand.  The  second  connl  was  like  the  first,  but 
upon  another  breach  of  the  orders.  The  third,  was  indebilatus 
assumpsit  for  goods  sold  and  delivered.  The  fourth,  money  had 
and  received.     The  fifth,  insimul  cotnputasset. 

The  Court,  upon  the  prayer  of  Mr.  Swann,  for  the  defendant, 
decided  {nem.  con.)  that  the  plaintiffs,  Young  and  Deblois,  could 
not  recover  without  evidence  of  an  express  promise  to  pay  them 
their  proportion  of  the  damages  for  the  breaches  alleged.  And 
that  the  orders,  &c.  were  not  evidence  of  such  express  promise, 
nor  were  they  evidence  on  either  of  the  three  last  counts.  The 
plaintiffs  became  nonsuit. 

♦ 

Wilson  v.  Mandeville  &  Jamieson. 

The  Statute  of  Limitations,  does  not  apply  to  accounts  between  merchants. 

AssuMi'siT  for  goods  sold  and  delivered.  Pleas  general  issue, 
and  limitation  of  five  years.  Virg.  law,  19th  Dec,  1792,  >§>  4,  p. 
107. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  moved  for  leave  to  withdraw 
the  general  replication  and  put  in  a  special  replication,  that  the 
money  in  the  several  promises,  &c.,  became  due  "  on  trade  and 
merchandise  had  between  the  plaintiff  and  defendants  as  mer- 
chants, and  wholly  concerned  the  trade  of  merchandise."  This 
replication  was  taken  verbatim  from  that  in  Webber  v.  Tivil.,  2 
Saund.  122. 

Mr.  Lee,  cited  Scudemore  v.  White,  1  Vernon,  456;  Chievlyv. 
Bond,  4  Mod.  105 ;   Catling  v.  Skoulding,  6  T.  R.  189. 

Mr.  Youngs,  for  the  defendant,  contended  that  the  exception 
in  the  statute  applies  only  to  actions  of  account. 

The  Court  permitted  the  general  replication  to  be  withdrawn 
and  the  special  replication  to  be  filed,  being  of  opinion  that  the 
exception  did  not  apply  to  actions  of  account  only,  but  to  assump- 
sit upon  open  accounts.  See  the  cases  cited  in  notes  to  the  case 
of  Webber  v.  Tivil,  2  Williams's  Saunders,  124. 


Pierce  v.   Turner. 

A  clerical  mistake  in  entering  a  judgment  may  be  amended  at  a  subsequent  term,  and 
an  execution  issued  thereon  may  be  quashed. 

This  was  a  motion  to  set  aside   a  judgment  of  last  term, 
obtained  by  mistake  of  the  clerk  in  entering  an  appearance  of 
VOL.  I.  37 
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R.  I.  Taylor,  and  a  confession  of  judgment  in  this  suit,  instead  of 
another,  and  to  quash  the  execution  thereon,  there  being  a  good 
defence  —  the  defendant  being  sued  as  executrix  de  son  tori  for 
holding  negroes  under  a  marriage  settlement. 

Mr.  Sivann,  for  the  plaintiff,  admitted  the  facts. 

Judgment  set  aside,  and  execution  quashed. 

But  DucKETT,  J.,  doubted  whether  the  Court  could,  at  this 
term,  set  aside  a  judgment  of  the  last  term,  even  upon  a  clerical 
mistake. 


D.  C.  Brent,  Marshal  of  District  of  Columbia,  v.  The  Justices 

OF  the  Peace. 

The  marshal  of  the  District  of  Columbia  is  entitled  to  a  fee  of  five  dollars  and  fifty 
cents  for  summoning  and  impanelling  a  coroner's  inquest  in  the  county  of  Alex- 
andria, to  be  paid  by  the  county. 

This  was  a  rule  on  the  justices  of  Alexandria  county,  to  show 
cause  why  a  mandamus  should  not  issue  against  them  as  a  board 
of  commissioners  for  the  taxes  of  the  county,  commanding  them 
to  settle  the  marshal's  account,  and  allow  him  five  dollars  and 
fifty  cents  for  summoning  and  impanelling  each  coroner's  jury, 
by  order  of  the  coroner,  they  having  allowed  him  only  three 
dollars  and  fifteen  cents,  according  to  the  Act  of  Assembly  of 
Virginia. 

By  the  Act  of  Congress  of  28th  of  February,  1799,  c.  125, 
<§.  1,  [1  Stat,  at  Large,  624,]  the  marshal  is  entitled  to  four  dol- 
lars for  summoning  each  grand  and  other  jury,  and  for  all  other 
services  not  therein  enumerated  such  fees  as  are  allowed  in  the 
Supreme  Court  of  the  State.  Impanelling  a  jury  is  not  one  of 
the  services  enumerated  in  the  Act  of  Congress.  But  the  sheriff's 
fee  in  Maryland,  for  that  service,  was  ninety  pounds  of  tobacco, 
valued  at  one  dollar  and  fifty  cents,  which,  added  to  the  four  dol- 
lars allowed  by  the  Act  of  Congress,  makes  up  the  fee  of  five 
dollars  and  fifty  cents. 

By  the  law  of  Virginia,  the  coroner's  fees  for  an  inquest  of 
death,  were  a  charge  upon  the  county  ;  and  the  sheriffs  fee  for 
summoning  a  jury  of  inquest,  was  three  dollars  and  fifteen  cents. 

Mr.  C.  Simms  showed  cause  and  contended  —  1st.  That  the 
levy  court  is  not  bound  to  provide  for  the  payment  of  the  coro- 
ner's expenses,  because  the  county  is  not  liable  to  pay.  2d.  In 
the  Act  of  Congress  of  28lh  of  February,  1799,  grand  and  other 
juries  mean  juries  in  court.  That  act  does  not  apply  to  a  coro- 
ner's jury.  3d.  That  summoning  and  impanelling  are  not  distinct 
services,  there  being  no  fee  in  Maryland  for  summoning,  separate 
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from  impanelling.  4th.  That  the  marshal  cannot  summon  a 
coroner's  jury.  It  ought  to  be  summoned  by  a  constable.  The 
marshal  is  not  bound  to  perform  tlie  duty  of  a  sheriff. 

Mr.  E.  J.  iee,  contra^  contended  that,  —  1st.  This  was  a 
charge  against  the  county,  under  the  law  of  Virginia.  2d.  That 
the  Act  of  Congress  means  any  juries  which  the  marshal  is  bound 
to  summon.  3d.  That  the  marshal  is  bound  to  perform  all  the 
duties  of  a  sheriff  of  Virginia. 

Mandamus  nisi^  awarded.  See  the  case  of  United  States  v. 
McDonald,  Washington,  March,  1802,  [ante,  78,]  in  which  the 
Court  decided  that  the  marshal  was  entitled  to  the  ninety  pounds 
of  tobacco  for  impanelling  a  jury. 


E.  J.  Lee,  Trustee  for  Kennedy,  v.  Patrick  Ramsay. 

A  parol  gift  of  a  slave  in  Virginia  in  1784,  was  void  under  the  statute  of  1758, 
although  possession  accompanied  and  followed  the  gift,  and  it  was  not  made  valid 
by  the  act  of  1787. 

A  legacy  of  a  slave,  gives  no  title  till  assented  to  by  the  executor. 

A  deed  of  gift  of  a  slave  in  1790,  was  void,  unless  possession  accompanied  and  fol- 
lowed the  deed. 

Detinue  for  negro  Frederick.  W.  Wilson  made  a  deed  of  trust 
of  this  negro  to  Mr.  E.  J.  Lee,  to  secure  Mr.  Kennedy.  And  as 
part  of  the  plaintiff's  title,  Mr.  Lee  read  in  evidence  a  deed  from 
Mrs.  Ramsay  to  W.  Wilson,  purporting  to  be  in  consideration  of 
five  shillings. 

Mr.  Youngs,  for  the  defendant,  offered  to  prove  that  the  deed 
•was  a  deed  of  gift,  and  that  no  money  or  valuable  consideration 
was  paid  ;  and  so  nothing  passed,  as  the  deed  was  not  proved  and 
recorded  according  to  Act  of  Assembly  of  30th  November,  1785, 
^  2,  p.  16.  ... 

The  Court  (Fitzhugh,  J.,  contra)  permitted  the  testimony  to 
be  given,  reserving  themselves  to  give. an  instruction  to  the  jury 
thereupon,  when  the  relevancy  of  the  question  to  the  case  should 
be  made  to  appear  in  the  course  of  the  trial : 

When  the  Court  instructed  the  jury  that  it  was  immaterial  in  this 
case  whether  the  consideration  was  valuable  or  not,  the  defendant 
not  being  a  creditor  or  subsequent  purchaser. 

Mr.  C.  Lee,  for  the  plaintiff,  contended  that  five  years'  posses- 
sion of  a  slave  by  Wilson  gave  him  a  good  title  against  all  the 
world.  So  in  ejectment  twenty  years  possession  is  a  good  title. 
If  the  possession  of  the  slave  has  been  so  long,  that  the  remedy 
to  recover  him  by  law  is  gone,  the  title  is  good.  Law  of  Virginia, 
17th  December,  1792,  <§>  47,  48,  49. 

Mr.  C.  Lee  also  contended,  that  the  parol  gift  of  the  slave  by 
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Mrs.  Gordon  lo  the  defendant  in  1784,  was  void  under  the  act  of 
1758,  and  to  show  that  such  a  decision  was  had  in  the  courts  of 
Virginia,  he  cited  the  act  of  1787,  c.  22,  the  preamble  of  which 
recites  such  an  adjudication  ;  and  he  also  contended  that  the  act 
of  1787  was  not  retrospective,  and  cited  Turner  v.  Turner, 
1  Wash.  139. 

Mr.  Taj/lor,  contra,  contended,  that  the  Act  of  Assembly, 
1787,  is  retrospective  ;  that  after  the  passing  of  that  act,  the  courts 
were  bound  to  construe  the  act  of  1758  so  that  a  parol  gift  made 
in  1784  should  be  good,  if  possession  accompanied  the  gift,  unless 
the  rights  of  creditors,  or  subsequent  purchasers  were  affected. 

But  the  Court  (Duckett,  J.,  contra)  decided,  that  a  parol 
gift  in  1784  was  void  under  the  statute  of  1758,  although  posses- 
sion accompanied  and  followed  the  gift,  and  that  the  act  of  1784 
was  not  retrospective. 

The  Court  decided  {nem.  con.)  that  a  legacy  of  a  slave  gives  no 
title,  unless  the  executor  had  assented  before  action  brought ;  that 
a  deed  of  gift  of  a  slave  in  1790,  was  void  between  the  parties 
under  the  act  of  1758,  and  the  act  of  1787,  unless  possession 
accompanied  and  followed  the  deed  ;  and  five  years'  possession  of 
the  slave  by  W.  Wilson,  did  not  support  the  plaintifPs  title, 
although  the  plaintiff  is  to  be  considered  as  a  purchaser  without 
notice  and  for  a  valuable  consideration. 

Motion  for  a  new  trial,  by  Mr.  Young's,  for  the  defendant,  on 
the  ground  of  misconstruction  by  the  Court,  of  the  law  of  1758, 
in  having  instructed  the  jury  that  a  parol  gift  of  a  slave  was  abso- 
lutely void  under  that  law,  although  possession  accompanied  the  gift. 

But  the  Court,  after  the  argument,  (Duckett,  J.,  absent,) 
refused  a  new  irial,  and  said  that  although  there  might  have  been 
originally  some  doubt  whether  the  act  of  1787,  was  not  intended 
to  be  retrospective,  yet  the  case  of  Turner  v.  Turner,  1  Wash. 
139,  was  conclusive. 

Bills  of  exceptions  were  taken,  but  the  judgment  was  affirmed 
by  the  Supreme  Court  of  the  United  States,  February,  1806. 


4  Cranch,  401. 


Oxley,  Assignee  of  T.  Moore,  a  Bankrupt,  v.  Willis. 

If  one  of  two  partners  has  authority,  after  the  dissolution  of  the  firm,  to  collect  the 
debts,  and  he  opens  a  new  account  with  a  debtor  of  the  firm,  charging  him  with  the 
balance  due  to  the  firm,  and  giving  him  credits  for  payments,  and  goods,  &c.,  receiv- 
ed, and  there  is  found  a  balance  in  his  favor ;  this  balance  is  due  to  the  bankrupt, 
and  not  to  the  firm. 

The  defendant  was  indebted  to  H.  &  T.  Moore  in  a  balance 
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of  seventy-six  dollars.  When  the  partnership  of  H.  &  T.  Moore 
•was  dissolved,  T.  Moore  continued  to  carry  on  the  business,  and 
was  authorized  by  his  partner  to  collect  and  pay  the  partnership 
debts,  as  far  as  the  joint  effects  should  come  into  his  hands. 
After  the  dissolution,  T.  Moore  opened  an  account  with  the 
defendant  in  his  own  name,  in  which  account  he  charged  the 
defendant  with  the  said  balance  of  seventy-six  dollars,  and  gave 
him  credit  for  goods  delivered  after  the  dissolution,  striking  a 
balance  upon  the  whole,  in  favor  of  T.  Moore,  of  $43  jVo-  T. 
Moore,  after  the  dissolution,  and  before  the  bankruptcy,  advanced 
moneys  on  account  of  the  partnership,  to  the  amount  of  $1378  -^^ 
more  than  there  were  partnership  effects  in  his  hands. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on 
the  above  facts. 

Judgment  for  the  plaintiff,  (nem.  con.)  on  the  ground  that 
T.  Moore  had  the  power  to  settle  the  account,  and  had  actually 
discharged  the  defendant  from  the  demand  of  H.  &  T.  Moore, 
by  closing  their  account,  and  having  actually  set  off  the  debts 
against  each  other  before  the  bankruptcy.     QucRre. 


L.  &  T.  Cooke  &  Spellman  v.  Woodrow. 


If  the  subscribing  witness  has  not  been  inquired  for  at  the  place  to  which  he  was  last 

traced,  evidence  of  his  handwriting  cannot  be  admitted  to  prove  the  instrument. 
General  property  in  the  goods,  without  actual  possession,  is  sufficient  to  maintain 

trover. 
An  agreement  to  sell  and  transfer  goods  seized  and  held  as  a  distress  for  rent  due 

from  the  vendor,  will  transfer  the  general  property  so  as  to  enable  the  vendee  to 

maintain  trover  after  the  goods  have  been  replevied. 

Trover. 

Mr.  Sioann,  for  the  plaintiff,  offered  a  paper  signed  by  J. 
Withers,  not  under  seal,  witnessed  by  one  subscribing  witness, 
purporting  to  be  a  mortgage  of  goods,  and  acknovvledged  in  open 
court  to  be  his  act  and  deed. 

Mr.  E.  J.  Lee  and  Mr.  C.  Simms,  contra. 

A  mortgage  of  chattels  must  be  under  seal,  and  executed  be- 
fore three  witnesses,  and  recorded  according  to  the  Act  of  Assem- 
bly of  Virginia  of  13th  December,  1792,  §  4,  p.  157. 

Per  Curiam.  The  paper  is  not  evidence.  The  recording  gives 
no  authenticity  to  a  paper,  which  the  law  does  not  require  to  be 
recorded,  and  nothing  but  a  deed  under  seal  is  entitled  to  be  re- 
corded ;  here  is  no  seal. 

Mr.  Sfwann  then  offered  evidence  of  the  handwriting  of  With- 
37* 
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ers  to  the  deed,  and  of  the  handwriting  of  the  subscribing  witness, 
having  first  examined  a  witness,  who  testified  that  he  knew  the 
subscribing  witness  ;  that  he  understood  he  had  a  wife  in  Philadel- 
phia ;  that  the  witness  was  in  Alexandria  two  or  three  months,  and 
Avhen  he  went  away  said  he  was  going  to  Philadelphia.  The  wit- 
ness had  written  to  him  according  to  his  directions  at  Philadel- 
phia, but  had  received  no  answer,  and  had  heard  that  the  sub- 
scribing witness  had  gone  to  Norfolk  and  not  to  Philadelphia ; 
but  he  had  made  no  inquiries  for  him  at  Norfolk,  and  did  not 
know  where  he  was. 

The  Court  {nem.  con.)  said  there  was  not  sufficient  evidence  of 
due  diligence  on  the  part  of  the  plaintiff  to  find  the  witness,  and 
get  his  testimony. 

Mr.  C.  Simms,  for  the  defendant,  contended  that  the  sale,  if 
any,  was  while  the  goods  were  in  the  custody  of  the  law,  under  a 
distress  for  rent, 

Mr.  Sivann,  for  the  plaintifT.  A  general  property,  without  ac- 
tual possession,  will  support  trover.  5  Bac.  Ab.  258,  280 ;  Ward 
V.  McCauley,  4  T.  R.  484. 

Mr.  Simms.  But  the  plaintiffs  have  not  proved  a  general  pro- 
perty. A  bargain  while  the  goods  were  in  custody  of  the  law,  un- 
der the  distress,  could  give  no  property,  because  they  were  bound 
by  the  distress.     2  Bl.  Com.  447. 

The  Court  (nem.  con.)  instructed  the  jury,  that  if  they  should  be 
satisfied  by  the  evidence,  that  Withers  agreed  to  sell  and  transfer 
the  goods  in  the  declaration  mentioned  to  the  plaintiffs,  upon  con- 
sideration that  the  plaintiffs  would,  at  his  request,  become  security 
for  him  in  a  replevy-bond  to  replevy  the  said  goods,  which  were 
then  held  by  a  distress  for  rent,  and  in  further  consideration,  that 
they  would  place  the  overplus  of  such  goods,  after  satisfying  the 
replevy-bond,  to  the  credit  of  the  said  Withers  in  their  private  ac- 
count against  him,  and  further,  that  the  plaintiffs  did  become  his 
security  accordingly,  and  are  ready  to  place  the  said  overplus  to 
his  credit,  as  aforesaid,  as  soon  as  such  overplus  can  be  ascer- 
tained ;  —  the  plaintiffs,  upon  becoming  security,  as  aforesaid,  had 
such  a  general  property  in  the  said  goods  as  will  enable  them  to 
maintain  this  action  of  trover,  although  the  plaintiffs  never  have 
had  the  actual  possession  in  fact  of  the  said  goods. 

The  jury  found  a  verdict  for  the  defendant.  The  plaintiffs  took 
a  bill  of  exceptions,  and  a  writ  of  error;  but  the  judgment  was 
affirmed  by  the  Supreme  Court  of  the  United  States.  5  Cranch, 
13. 
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Cooke  &  Company  v.  "Weightman. 

If  a  promissory  note,  payable  to  A,  or  order,  be  indorsed  in  blank  by  B  and  by  A,  (B's 
name  being  written  over  that  of  A,)  the  plaintiff  has  not  a  right  at  the  trial  to  fill  tho 
blanks  by  an  indorsement  from  A  to  B  and  from  B  to  the  plaintiff,  there  being  no 
evidence  that  such  was  the  intention  of  the  parties,  but  the  note  and  blank  indorse- 
ments.    Qucere. 

Assumpsit  by  the  holder  against  the  indorser  of  Pancost's  note 
to  Cohagan,  or  order,  indorsed  Richard  Weightman,  John  Coha- 
gan,  in  blank. 

On  the  trial,  the  plaintiffs'  counsel  filled  up  the  blank  indorse- 
ments with  an  assignment  from  Cohagan,  the  payee,  to  Weight- 
man,  and  from  Weightman  to  the  plaintiffs.  The  plaintiffs  also 
offered  in  evidence,  (to  show  the  insolvency  of  Pancost,)  the  pro- 
ceedings in  a  suit  by  the  plaintiffs  against  him,  admitted  to  be  on 
the  same  note  —  the  declaration  in  which  proceedings  stated  it  to 
be  a  note  made  by  Pancost  payable  to  Cohagan,  and  indorsed  by 
Weightman  to  Cohagan,  and  by  him  to  the  plaintiffs. 

Mr.  Siuann,  for  the  defendant,  prayed,  and  the  Court  instruct- 
ed the  jury,  that  if  they  should  be  satisfied  by  the  evidence  that 
the  note  was  indorsed  by  Cohagan  to  the  plaintiffs,  they  could  not 
recover  against  Weightman. 

Cranch,  C.  J.,  contra,  because  there  was  no  evidence  before 
the  jury  upon  which  the  prayer  could  be  predicated  ;  the  declara- 
tion in  suit  against  Pancost  was  admitted  to  be  upon  the  same 
note  ;  and  the  note,  being  produced,  does  not  appear  to  have  been 
assigned  by  Weightman  to  Cohagan,  but  by  Cohagan  to  Weight- 
man,  and  not  by  Cohagan  to  the  plaintiffs,  but  by  Weightman  to 
the  plaintiffs.  The  proceedings,  therefore,  contained  no  evidence 
to  contradict  that  arising  from  the  assignments  written  on  the 
back  of  the  note. 

Mr.  Taylor,  for  the  plaintiffs,  then  prayed  the  Court  to  instruct 
the  jury  that  if  they  should  be  satisfied,  by  the  evidence,  that  the 
indorsements  of  Cohagan  and  Weightman  were  in  blank,  and 
intended  by  the  parties  to  give  the  plaintiffs  the  security  of  both 
indorsers,  and  that  it  was  delivered  to  the  plaintiffs,  for  value  re- 
ceived, so  indorsed,  the  plaintiffs  had  a  right  to  fill  up  the  in- 
dorsements as  they  have ;  but  he  offered  no  other  evidence  of 
such  intention  than  the  said  note  and  indorsements,  the  name  of 
Cohagan  being  written  on  the  back  of  the  note  below  that  of 
Weightman. 

But  the  Court  (Cranch,  C.  J.,  contra)  refused. 

Verdict  for  the  plaintiff. 
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Mayor  and  Commonalty  of  Alexandria  v.  Moore  &  Others. 

Debt  on  an  auctioneer's  bond ;  plea,  general  performance.  Replication,  that  the  auc- 
tioneer did  not  pay  over  money  to  A  and  B.  A  rejoinder  that  it  had  not  been  es- 
tablished, by  a  judgment,  that  money  was  duo  to  them  by  the  auctioneer,  is  an  issua- 
ble plea,  to  set  aside  an  oflSce  judgment. 

Debt  on  an  auctioneer's  bond  ;  plea,  general  performance  ;  spe- 
cial replication,  that  Moore,  the  auctioneer,  had  not  paid  money  to 
Archer  and  to  Vowell,  which  he  had  received  as  auctioneer. 

At  the  first  term  after  office-judgment,  and  to  set  it  aside,  Mr. 
C.  Simms,  for  the  defendant.  Patten,  (one  of  the  sureties,)  offered  a 
rejoinder  that  Archer  and  Vowell  respectively  had  not  proved,  by 
a  suit  and  judgment,  that  the  money  was  due  from  Moore  to  them. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  objected  that  it  is  not  pleading 
to  issue  within  the  meaning  of  the  Act  of  Virginia,  12th  Decem- 
ber, 1792,  <§.  28,  p.  78,  and  that  it  will  drive  him  to  a  special  de- 
murrer. 

But  the  Court  {nem.  con.)  admitted  the  replication,  because  it 
was  an  issuable  plea,  and  if  bad  it  is  bad  on  general  demurrer. 


Faw  v.  Davy. 

Parol  evidence  may  be  given  to  explain  the  expression  "  certain  controversies  and  ac- 
counts" in  a  written  submission. 
An  award  made  upon  part  only  of  the  subjects  submitted,  will  be  set  aside. 

The  Court  heretofore  had  admitted  parol  evidence  in  this 
cause  to  explain  the  expression  "  certain  controversies  and  ac- 
counts," in  the  written  submission,  and  now  being  satisfied,  by  the 
evidence,  that  certain  flour  accounts  were  intended  to  have  been 
submitted,  and  that  the  arbitrators  had  not  considered  those  ac- 
counts, but  made  an  award  upon  only  part  of  the  subjects  sub- 
mitted, set  aside  the  award  and  ordered  an  account  to  be  taken 
by  a  master ;  the  cause  having  been  set  for  hearing  by  consent. 


Hays  v.  Bell  &  Wray. 

In  Alexandria,  in  an  action  of  debt  against  the  maker  of  a  promissory  note  for  two 
hundred  and  fourteen  dollars,  reduced  by  payments  indorsed  on  the  note  before  suit 
brought,  to  eight  dollars  and  ninety-four  cents,  a  verdict  for  the  debt  in  the  declara- 
tion mentioned  to  be  released  on  the  payment  of  eight  dollars  and  ninety-four  cents, 
will  sustain  a  judgment  for  the  plaintiff  in  the  Circuit  Court. 

Debt  on  a  promissory  note  for  214  dollars.     Payments  in- 


JULY  TERM,  1807.  441 


Faxon  &  Co.  v.  Dyson's  Adm'rs. 


dorsed  on  the  note,  before  the  suit  was  brought,  reduced  the  sum 
due  on  the  note  to  eight  dollars  and  ninety-four  cents.  The  ver- 
dict was  for  the  debt  in  the  declaration,  to  be  discharged  on  the 
payment  of  eight  dollars  and  ninety-four  cents. 

Mr.  E.  J.  Lee,  for  the  defendant,  contended  that  a  nonsuit 
ought  to  be  entered,  under  the  Act  of  Virginia,  3d  December, 
1792,  «^  38,  p.  90. 

31r.  Sfioann,  for  the  plaintiff,  contended  that  this  cause  could 
not  have  been  heard  on  a  petition  in  Virginia.  If  an  account  in 
England  be  reduced  by  offsets  to  less  than  forty  shillings,  it  is  no 
cause  of  nonsuit.  Pitts  v.  Carpenter,  1  Wils.  19.  The  declara- 
tion must  state  the  whole  amount  of  the  note.  The  debt  in  law 
continues  until  the  whole  sum  is  paid.  It  is  one  entire  debt.  An 
action  of  debt  must  be  brought  on  a  promissory  note  under  the 
Act  of  Assembly. 

If  this  action  had  been  brought  before  a  justice  of  the  peace, 
upon  the  face  of  the  declaration,  the  defendant  might  defeat  the 
plaintiff.  The  justice  of  the  peace  would  have  to  decide  upon 
the  whole  validity  of  the  plaintiff's  claim.  The  Act  of  Congress  of 
27th  February,  1801,  [2  Slat,  at  Large,  103,]  only  intended  to  give 
them  the  power  of  deciding  upon  contracts  to  the  amount  of  20 
dollars. 

This  Court  decided  the  point  in  the  case  of  McKnight  v.  Ram- 
say, at  Alexandria,  October,  1801,  [ante,  40]  and  refused  a  nonsuit. 
Mr.  Sioann  cited  1  Wilson,  19. 

The  Court  (Duckett,  J.,  contra)  ordered  judgment  to  be  en- 
tered for  the  plaintiff  on  the  verdict.  See  the  case  of  McKnight 
v.  Ramsay,  [ante,  40]  and  Currey  v.  Fletcher,  [ante,  113]  Stat.  3 
Jac.  c.  13 ;  23  Geo.  2,  c.  33,  «^  19 ;  Doug.  245,  448 ;  1  Wils.  19 ; 
Maryland  law  1785,  c.  46,  §  7 ;  1791,  c.  68,  «^  9,  10 ;  1796,  c.  43, 
§5. 


Faxon  &  Company  v.  Dyson's  Administbators. 

A  promise  by  an  administrator  to  pay  in  consideration  of  assets,  will  support  a  judg- 
ment de  bonis  testatoris. 

The  declaration  stated  that,  in  consideration  of  assets,  the  de- 
fendants promised  to  pay  as  administrators,  &c.  General  de- 
murrer. 

Mr.  Youngs,  for  the  defendant,  contended  that  the  undertaking 
was  personal,  and  ought  not  to  be  charged  as  made  by  them  as 
administrators.  The  judgment  will  not  bind  the  estate  of  the  in- 
testate.    The  judgment  in  this  case  must  be  of  the  defendant's 
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own  goods.  No  admission  or  promise  of  an  administrator  can 
bind  the  estate,  so  that  judgment  can  go  against  the  goods  of  the 
intestate. 

3Ir.  E.  J.  Lee,  for  the  plaintiffs,  cited  Atkins  v.  Hill,  Cowper, 
284,  and  Hmvkins  v.  Saunders,  1  H.  Bl.  102,  103,  112. 

Demurrer  overruled.  Judgment  for  the  plaintiffs,  de  bonis  testa' 
ioris. 


Deakins  v.  Lee,  Special  Bail  for  McCarty  Fitzhurgh. 

The  Court  Avill  permit  the  defendant  to  withdraw  the  general  issue  and  file  a  general 

demurrer. 

Mr.  E.  J.  Lee  prayed  leave  to  withdraw  the  plea  of  nul  tiel  re- 
cord, and  to  demur  generally.  Granted,  and  judgment  on  the  de- 
murrer in  favor  of  the  plaintiff. 


"White  v.  Swift. 

In  an  action  against  a  surety  in  a  bond  to  perform  a  decree,  it  is  not  necessary  that 
notice  of  the  decree  should  have  been  given  to  the  principal. 

Debt  on  a  bond  conditioned  that  one  Henfry  should  perform 
the  decree  of  the  Court  in  a  chancery  attachment,  and  pay  the 
amount  of  such  decree. 

Judgment  for  the  plaintiff  on  demurrer. 

The  question  was,  whether  notice  of  the  decree  ought  to  be 
given  to  the  principal,  before  you  can  sue  the  bond  against  the 
surety. 


Maynadier  v.  Wroe,  Special  Bail  of  Bickenton. 

Upon  surrender  of  the  principal  to  the  sheriff  by  the  bail  under  the  law  of  Virginia, 

notice  must  be  given  immediately  to  the  creditor,  his  attorney,  or  agent. 
The  knowledge  of  the  plaintiff's  attorney  is  not  sufficient. 

The  question  was,  whether  the  surrender  of  bail  to  the  sheriff, 
with  the  knowledge  of  the  plaintiff's  attorney,  without  regular 
notice,  according  to  the  31st  section  of  the  Act  of  Virginia  of  the 
12lh  of  December,  1792,  is  a  discharge  of  the  bail. 

The  Court  was  of  opinion  that  the  notice  must  come  from  the 
bail,  and  be  given  immediately  to  the  creditor,  his  attorney,  or 
agent. 
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Grundy  v.  Young. 

Error.    Supersedeas.    Injunction. 

Motion  for  judgment  on  a  forthcoming  bond  given  on  the  ori- 
ginal judgment,  which  had  been  enjoined.  The  injunction  was 
dissolved  on  the  29th  of  April,  1807.  The  writ  of  error  was  taken 
out  on  the  I4th  of  May,  1807.  The  Court  rose  on  the  30th  of 
April,  1807. 

Judgment  on  the  bond  and  execution  awarded  ;  the  writ  of  er- 
ror to  the  decree  of  dissolution  being  no  supersedeas  to  the  original 
judgment  at  law. 


Negro  Jenny  v.  George  Crase. 

An  injunction  to  prevent  a  person  from  taking  away  a  colored  woman,  who  has  sued 
for  her  freedom  in  this  Court,  will  not  be  granted  upon  a  mere  statement  of  the 
plaintiff's  apprehension. 

Bill  for  injunction  to  prevent  the  defendant  from  taking  away 
the  plaintiff  out  of  this  county,  until  he  appears  and  answers  a  suit 
at  law  to  try  the  right  of  freedom.  Injunction  refused.  Defend- 
ant not  a  resident  of  the  county  of  Alexandria,  nor  of  the  District 
of  Columbia. 

The  plaintiff  merely  states  her  apprehension. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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United  States  v.  Elizabeth  McLaughlin. 

In  manslaughter,  a  peremptory  challenge  is  allowed  under  the  Virginia  law. 
Upon  an  indictment  at  common  law  for  manslaughter,  the  Court  will  give  judgment 
of  fine  and  imprisonment  under  the  Act  of  Congress  of  April  30,  1790,  §  7. 

Indictment  against  the  defendant  at  common  law  for  man- 
slaughter, in  killing  her  daughter. 

The  prisoner  was  allowed  a  peremptory  challenge,  on  the  au- 
thority of  the  case  of  United  States  v.  Broivning,  July  term,  1806, 
[ante,  330.] 

Verdict,  guilty. 

The  sentence  was  imprisonment  for  twelve  calendar  months 
from,  and  including  the  third  day  of  November  last,  (the  day  of 
her  commitment,)  and  one  dollar  fine. 

This  sentence  was  imposed  under  the  Act  of  Congress  of  30th 
of  April,  [1  Stat,  at  Large,  113.J 


United  States  v.  Thomas  King,  a  Negro  Slave. 

No  road  in  Virginia  is  a  highway  within  the  statute  which  takes  away  the  benefit  of 
clergy  in  certain  cases,  unless  it  be  a  public  road  laid  out  according  to  law  —  no  evi- 
dence of  which  can  be  received  but  the  record. 

Upon  an  indictment  at  common  law,  the  Court  may  pass  sentence  under  a  statute. 

Indict.ment  for  highway  robbery  of  John  Graham,  and  taking 
from  him  his  watch. 

Upon  the  trial,  Mr.  Simms,  and  Mr.  Swami,  for  the  prisoner, 
called  for  evidence  of  the  place  being  a  highway. 

Mr.  Jones,  for  the  United  States,  offered  to  prove  by  parol  evi- 
dence, that  it  has  been  long  used  as  such,  and  to  prove  by  the  re- 
cords of  this  Court,  that  this  Court  has  appointed  an  overseer  of 
the  road.  If  there  is  a  record  of  the  opening  of  the  road,  it  must 
be  in  Fairfax  county,  in  Virginia,  out  of  our  jurisdiction.  If  there 
should  be  a  fault  in  the  laying  out  of  the  road,  if  the  viewers  or 
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petitioners  did  not  proceed  exactly  according  to  law,  yet  it  would 
be  a  highway.  Highway  means  only  common  way,  —  communis 
strata  ;  a  river  is  a  highway.  If  an  individual  lays  out  a  road 
through  his  own  land,  from  town  to  town,  as  a  highway,  it  is  a 
highway.     1  Hawk.  c.  76,  <§.  1. 

Mr.  Sioann  and  Mr.  Simms,  in  reply.  By  the  Act  of  Virginia 
of  November  27,  1789,  §  1,  p.  46,  the  benefit  of  clergy  is  taken 
away  from  robbery  in  or  near  about  a  highway.  It  must  mean  some- 
thing more  than  a  common  way.  It  must  mean  a  road  on  which 
a  man  has  a  right  to  travel,  and  the  obstruction  of  which  may  be 
prosecuted  as  a  nuisance.  It  cannot  be  a  road  opened  only  by 
private  agreement.  In  1  Hawk.  367,  <§.  3,  it  is  said  that  an  old 
way  cannot  be  altered  nor  a  new  way  laid  out  without  the  king's 
license,  nor  are  the  inhabitants  obliged  to  keep  watch  in  the  new 
way,  nor  to  make  amends  for  a  robbery  therein  committed.  All 
public  roads  must  appear  on  record  ;  no  road  is  a  highway  but  a 
public  road  laid  out  by  authority  of  the  County  Court.  The  in- 
dictment charges  the  robbery  to  be  in  the  highway.  That  cannot 
be  a  highway  which  any  individual  can  lawfully  shut  up. 

The  Court  (Duckett,  J.,  absent,)  decided  that  no  road  in  Vir- 
ginia can  be  said  to  be  a  highway  within  the  meaning  of  the  act, 
unless  it  be  a  public  road  laid  out  according  to  law,  and  that  no 
evidence  but  the  record  can  be  allowed  to  prove  it  to  be  such  a 
public  highway. 

Verdict,  guilty  of  the  robbery,  but  not  in  a  highway. 

The  Court  sentenced  him  to  be  burnt  in  the  hand  and  whipped 
with  one  hundred  stripes.  This  sentence  was  passed  under  the 
Virginia  Act  of  Assembly  of  17th  December,  1792,  p.  190,  §  34. 


Ex  parte  Abraham  Lindo. 

A  witness  must  answer  whether  he  saw  the  defendant  at  a  public  gaming-table,  inas- 
much as  the  answer  cannot  criminate  or  tend  to  criminate  the  witness  himself. 

Rule  to  show  cause  why  an  attachment  of  contempt  should  not 
issue  against  a  witness  for  not  answering  this  question  by  the  grand 
jury,  "  Did  you  within  the  last  three  months  see  Richard  Lewis 
play  at  any  public  gaming-table  within  the  county  of  Alexan- 
dria?" 

The  witness  objects  that  it  may  tend  to  criminate  himself,  by 
showing  that  he  was  present  at  a  public  gaming-table,  and  may 
induce  Lewis  to  prosecute  him  ;  and  Mr.  Sioann,  for  the  witness, 
cited  1  Morgan's  Essays,  438 ;  2  Hawk.  c.  46,  §  20,  p.  609 ; 
1  Atk.  539. 
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But  the  Court  (Duckett,  J.,  absent,)  decided  that  he  must  an- 
swer, inasmuch  as  the  answer  could  not  criminate  nor  tend  to 
criminate  himself.     Whereupon  he  submitted  to  answer. 


Bennett  v.  Wilson. 

The  Court  will  not  continue  a  suit  at  law,  at  the  motion  of  the  defendant,  on  the 
ground  that  the  plaintiff  had  not  answered  a  bill  of  discovery,  he  being  absent,  and 
the  bill  seeking  relief  as  well  as  discovery. 

The  defendant's  book  of  accounts  in  his  own  handwriting  is  not  evidence  for  him, 
although  it  contains  the  first  entry. 

Mr.  C.  Lee,  for  the  defendant,  moved  for  a  continuance  of  the 
suit  at  law,  on  the  ground  of  a  bill  for  a  discovery  not  answered, 
and  now  ready  to  be  taken  for  confessed,  the  defendant,  Bennett, 
being  absent,  and  the  usual  notice  having  been  given  by  publica- 
tion ;  and  of  the  death  of  Thompson,  the  most  material  witness. 
If  a  bill  for  a  discovery  be  taken  for  confessed,  the  suit  at  law 
will  be  perpetually  enjoined.     2  Har.  Ch.  Pr.  231,  233. 

Mr.  Swann,  contra.  The  English  practice  applies  only  to  cases 
where  the  party  is  in  contempt. 

The  Court  (Duckett,  J.,  absent,)  refused  to  continue  the  cause 
on  the  ground  that  Bennett  had  not  appeared  to  the  bill  for  dis- 
covery ;  because  it  also  sought  general  relief,  and  prayed  an  in- 
junction, stating  all  the  grounds  of  defence  to  the  suit  at  law,  and 
drew  the  whole  subject-matter  into  equity.  There  was  no  affidavit 
stating  that  other  testimony  could  not  be  had  in  lieu  of  Thomp- 
son's ;  and  Wilson  may  obtain  an  injunction  upon  giving  security. 
The  plaintiff  at  law  ought  to  have  a  judgment  for  his  security. 

Mr.  C.  Lee,  for  the  defendant,  on  the  trial  offered  the  defend- 
ant's book  of  accounts  in  the  defendant's  own  handwriting,  and 
said  it  was  the  original  entry  of  the  transaction  and  settlement  of 
the  account  upon  which  the  promissory  note  was  given. 

But  the  Court  (Duckett,  J. ,  absent,)  refused  to  permit  it  to  be 
read  in  evidence. 


United  States  v.  John  Hunter.     Same  v.  Colin  Hunter. 
Same  v.  Joseph  H.  Hunter.     Same  v.  R.  H.  Davidson. 

If  several  persons,  jointly  concerned  in  an  assault  and  battery,  be  separately  indicted, 
each  as  for  his  own  offence,  and  all  tried  at  the  same  time  by  the  same  jury,  one  of 
the  defendants  may  be  examined  as  a  witness  for  the  others. 

In  order  to  make  those  liable  who  were  only  present  aiding  and  abetting,  it  is  not 
necessary  that  they  should  be  indicted  jointly,  nor  with  a  siviul  cum. 

Assault  and  battery.     These  were  separate  indictments,  and 
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not  charged  simul  cum,  &o.,  but  were  agreed  to  be  tried  at  the 
same  lime  by  the  same  jury. 

Mr.  Taylor,  for  the  defendants,  offered  John  Hunter  as  a  wit- 
ness for  the  other  defendants. 

Mr.  Jones,  Attorney  for  the  United  States,  objected,  unless  the 
jury  should  first  decide  on  John  Hunter's  case,  saying  that  the 
assault  of  one  is  the  assault  of  all  present  aiding  and  abetting, 
and  the  evidence  is  that  one  made  the  assault  and  the  others  were 
present  aiding  and  abetting. 

But  the  Court  (Duckett,  J.,  absent,)  said  the  witness  might  be 
sworn  in  all  the  cases  but  his  own,  inasmuch  as  they  were  not 
jointly  indicted,  nor  charged  simul  cum,  &c.,  and  the  swearing  the 
same  jury  in  the  four  cases,  is  but  as  charging  four  separate  juries. 

Mr.  Jones  then  moved  to  discharge  the  jury  from  the  consider- 
ation of  John  Hunter's  case. 

But  the  Court  refused. 

Mr.  Taylor  then  prayed  the  Court  to  instruct  the  jury  that 
none  of  the  defendants  can  be  found  guilty  unless  for  his  own 
assault  and  battery,  and  that  the  others  cannot  be  found  guilty  as 
aiding  and  abetting  John  Hunter.  That  they  ought  to  have  been 
indicted  simul  cum,  or  else  jointly. 

But  the  Court  refused,  because  all  present  aiding  and  abetting 
are  principals. 

» 

United  States  v.  Milly  Rhodes,  a  Slave. 

The  owner  of  goods  stolen  by  a  slave  is  not  a  competent  witness  for  the  prosecution, 
because  he  is  entitled  to  one  half  of  the  fine  which  the  Court  must  impose  under 
the  Act  of  Congress. 

Indictment  for  stealing  a  piece  of  Russia  linen,  the  property 
of  Mr.  Vowell. 

Mr.  Jones  contends  that  Vowell  is  a  competent  witness,  because 
as  a  slave  can  have  no  property,  there  ought  not  to  be  a  fine,  and 
if  no  fine,  no  interest. 

But  the  Court  said,  the  Act  of  Congress  under  which  she  is 
indicted  makes  the  fine  a  necessary  part  of  the  punishment,  and 
Mr.  Vowell  will  be  entitled  to  one  half  of  the  fine. 

Duckett,  J.,  absent. 

♦ 

Hodgson  v.  Butts. 

The  Court  will  grant  a  rule  on  a  witness  residing  in  Baltimore,  to  show  cause  why  he 
should  not  be  attached  for  not  attending  according  to  summons. 

The  deposition  of  James  Hamilton  had  been  taken  de  bene  esse, 
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by  the  defendant  with  notice,  and  the  plaintiff's  attorney  appeared 
under  protest,  that  is,  reserving  all  objections,  &c.,  and  cross-exa- 
mined the  witness ;  the  defendant  had  a  subpoena  served  on  Ham- 
ilton, who  resides  in  Baltimore,  and  who  by  letter  acknowledged 
service,  but  stated  that  he  was  a  clerk  in  the  collector's  office  and 
could  not  attend  without  detriment  to  the  public. 

The  defendant's  counsel,  Mr.  Jones,  prayed  for  a  continuance 
unless  the  plaintiff  would  permit  the  deposition  to  be  read  in 
evidence. 

The  Court  (Duckett,  J.,  absent,)  continued  the  cause  and 
directed  a  rule  on  the  witness  to  show  cause  on  Saturday,  the  12th 
instant,  why  an  attachment  of  contempt  should  not  issue  against 
him  for  not  obeying  the  summons. 


Crease  v.  Parker. 

The  plaintiff  will  not  be  permitted  to  read  to  the  jury  his  own  statement  of  his  ac- 
count current,  as  a  statement  of  the  particular  items  of  his  claim.  Nor  will  the 
Court  permit  the  jury  to  take  minutes  of  the  items  of  which  no  evidence  is  offered. 

The  promise  of  a  slave  does  not  bind  him  when  free,  although  it  be  to  pay  for 
money  borrowed,  by  which  he  obtained  his  freedom. 

Assumpsit  against  a  negro  for  the  money  lent  and  advanced  by 
the  plaintiff  to  the  defendant  to  enable  him  to  purchase  his 
freedom,  the  defendant  having  thereby  obtained  a  deed  of  eman- 
cipation. 

Mr.  Sivanrif  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  in  effect,  that  the  defendant,  being  a  slave  when  the  money 
was  advanced,  is  not  answerable  in  this  action  unless  the  defend- 
ant has  since  promised  upon  that  consideration,  and  that  those 
facts  may  be  given  in  evidence  and  avail  the  defendant  upon  the 
plea  of  non  assumpsit. 

Mr.  Youngs,  for  the  plaintiff,  offered  to  read,  as  a  memoran- 
dum of  the  particular  items  of  the  plaintiff's  claim,  a  written  state- 
ment of  his  account  of  debits  and  credits  ;  which  the  Court  re- 
fused. He  then  prayed  that  the  jury  might  be  permitted  to  take 
minutes  of  those  items  of  which  the  plaintiff  produced  no  evi- 
dence ;  which  the  Court  also  refused,  but  permitted  them  to  take 
a  minute  of  the  amount  of  the  balance  which  the  plaintiff 
claimed. 

Mr.  Swann  and  Mr.  Herbert,  for  the  defendant,  contended  that 
a  slave  cannot  contract  an  obligation,  nor  make  a  valid  promise, 
and  that  the  advance  of  the  money  to  him  while  a  slave  cannot 
create  an  obligation  in  law.  A  subsequent  acknowledgment  cannot 
revive  what  never  before  existed.    If  there  were  an  express  pro- 
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mise  it  would  be  a  new  and  independent  cause  of  action  which 
must  be  declared  upon.  A  promise  made  since  the  suit  brought, 
cannot  support  this  action. 

The  Act  of  Virginia,  of  December  17th,  1792,  c.  103,  section  36, 
p.  191,  expressly  discharges  every  emancipated  slave  from  the  per- 
formance of  any  contract  entered  into  during  servitude.  A  void 
promise  cannot  support  a  subsequent  promise,  for  it  is  no  consi- 
deration ;  but,  if  voidable  only,  it  may.  An  infant  may  make  a 
voidable  promise,  and  subsequent  assent  will  make  it  good ;  but 
if  the  infant  executes  a  bond,  it  is  a  void  act,  and  no  subsequent 
promise,  at  full  age,  to  pay  it,  will  bind  the  infant.  A  promise  by 
a  slave  is  absolutely  void.  If  the  slave  gains  money  or  property 
it  belongs  to  his  master. 

Mr.  Youngs,  contra.  There  is  no  law  which  deprives  the  slave  of 
the  power  of  contracting.  If  there  were  no  law  to  prevent  a  feme 
covert  or  an  infant,  they  could  contract.  All  persons  may,  primd 
facie,  contract.  The  defendant  must  show  the  law  which  pre- 
vents a  slave  from  contracting.  The  consideration  of  freedom  is 
as  valuable  as  that  of  necessaries  for  an  infant.  Villains  in  Eng- 
land were  capable  of  contracting  Avith  everybody  except  their 
master  ;  they  could  also  transfer  property  ;  they  might  be  sued,  and 
their  property  unless  seized  by  the  lord,  was  liable  to  be  taken  in 
execution.  Before  the  Act  of  Assembly,  slaves  were  considered 
as  real  estate  and  descended  with  the  land,  like  the  villains 
in  England.  If  a  slave  purchases  and  sells  property,  the  master 
cannot  claim  it  in  the  hands  of  the  third  person,  although  he  might 
have  seized  it  while  in  the  hands  of.  the  slave.  A  slave  may  be 
sued,  although  not  held  to  bail. 

This  Court,  under  the  Act  of  Congress,  gives  a  slave  the  same 
mode  of  trial  for  crimes  as  a  free  man,  and  this  Court  said,  a  few 
days  ago,  (in  Milly  Rhodes' s  case,)  that  they  could  impose  a  fine 
upon  a  slave  ;  although  a  slave  cannot  be  taken  on  a  capias  ad  sat- 
isfaciendum, his  goods  may  be  taken  on  a  fieri  facias,  goods  which 
the  slave  has  a  right  to  hold  until  the  master  has  seized  them  to 
his  own  use.  In  England  you  could  not  serve  a  ca.  sa.  on  a  vil- 
lain, but  you  might  afi.fa.  on  his  goods. 

The  Act  of  Virginia  applies  only  to  contracts  made  with  the 
former  master  or  mistress.  But  if  the  slave  could  contract  with 
a  third  person,  the  legislature  did  not  mean  to  put  it  in  the 
power  of  the  master  to  release  the  slave  from  any  such  contract 
with  a  third  person.  The  consideration  was  good  in  conscience 
and  morality,  and  will  support  a  promise  or  acknowledgment 
made  after  he  became  free. 

The  Court  (Cranch,  C.  J.,  contra,)  instructed  the  jury,  as  stated 
in  the  bill  of  exceptions ;  the  substance  of  which  is  that  if  they 
38* 
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should  be  of  opinion,  from  the  evidence,  that  the  claim  of  the 
plaintiff  (if  he  has  any)  arose  in  consequence  of  money  advanced 
by  the  plaintiff  to  the  defendant,  (who  was  then  a  slave)  to  pur- 
chase his  freedom,  and  that  he  was  afterwards  manumitted  by  his 
master  before  the  institution  of  this  suit,  and  that  the  defendant, 
after  the  institution  of  this  suit,  acknowledged  the  debt  in  the 
presence  of  Harris,  a  witness,  the  plaintiff  could  not  support  the 
present  action. 

Cranch,  C.  J.,  dissented,  because  he  was  of  opinion  that  the 
defendant  might  make  a  valid  promise,  (subsequent  to  his  eman- 
cipation) grounded  upon  the  consideration  of  the  money  advanced 
while  the  defendant  was  a  slave,  and  still  this  claim  would  be  in 
consequence  of  such  advance  of  the  money,  and  that  such  pro- 
mise would  become  a  new  contract  made  subsequent  to  his  manu- 
mission, and  therefore  not  within  the  Act  of  Assembly.  He  also 
inclined  to  the  opinion  that  the  acknowledgment  to  Harris  was  a 
fact  from  which  the  jury  might  infer  an  express  promise  by  the 
defendant  subsequent  to  his  emancipation,  and  before  the  suit 
brought.  See  Williams  v.  Brown,  3  B.  &  P.  72,  Heath,  J's., 
opinion. 


Bartleman  v.  Douglass. 

An  agreement  by  the  plaintiff  to  release  the  defendant  upon  his  executing  a  deed,  is  a 

good  defence  in  assumpsit,  the  deed  being  executed. 
A  promise  by  the  defendant  to  pay  the  plaintiff  an  additional  sum  is  a  fraud  npon 

the  other  creditors,  and  is  void. 

Assumpsit.     Non  assumpsit  and  issue. 

Mr.  E.  J.  Lee,  for  the  defendant,  gave  in  evidence  an  agree- 
ment of  the  plaintiff  and  other  of  his  creditors,  to  release  him  on 
executing  a  deed  of  his  property  to  such  trustees  as  the  subscrib- 
ers should  appoint,  and  that  he  executed  such  a  deed. 

Mr.  Swann,  for  the  plaintiff,  contended.  1.  That  the  plain- 
tiff never  approved  the  trustees,  or  the  deed.  2.  That  no 
release  was  ever  executed  by  the  plaintiff.  3.  That  the  defend- 
ant promised  to  secure  the  plaintiff  in  another  debt  due  from 
the  defendant  and  another. 

Mr.  E.  J.  Lee,  in  reply,  cited  Cockshot  v.  Bennett,  2  T.  R.  763, 
and  Butler  v.  Rhodes,  Peak's  N.  P.  238. 

The  Court  (Fitzhugh,  J.,  contra,)  refused  to  instruct  the  jury 
that  the  agreement  and  deed  did  not  make  a  good  defence  at  law; 
being  of  opinion  that  the  agreement  bound  the  plaintiff  to  give  a 
release  upon  the  execution  of  the  deed,  and  a  court  of  equity 
would  have  compelled  him  to  execute  it ;  and  that  in  assumpsit  it 
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ought  to  be  admitted  in  evidence  on  the  general  issue,  it  being  a 
fraud  upon  the  defendant  as  well  as  upon  the  other  creditors  that 
the  plaintiff  should  refuse  to  execute  the  deed  after  the  others  had 
executed  it.  See  Heathcote  v.  Crookshanks^  2  T.  R.  24 ;  Jackson 
V.  Duchaire,  3  T.  R.  551 ;  and  Jackson  v.  Lamas,  4  T.  R.  166. 


Wheaton  v.  Love. 

The  Court  will  not,  on  motion  of  the  defendant,  continue  a  cause  because  the  costs  of 
non  pros,  have  not  been  paid. 

The  party  will  not  be  permitted  to  give  parol  evidence  of  a  cause  of  caption  of  a  de- 
position, different  from  the  cause  stated  by  the  magistrate  who  took  the  deposition ; 
and  if  that  cause  be  insufficient  the  deposition  will  be  rejected. 

The  Court  refused  to  put  off  the  trial  of  this  cause  on  account 
of  the  non-payment  of  the  former  costs ;  the  cause  having  been 
reinstated  on  payment  of  costs,  [ante,  429.] 

Mr.  E.  J.  Lee,  for  the  defendant,  objected  to  the  deposition  of  J. 
McCanahan,  taken  under  the  Act  of  Congress.  1.  The  certificate 
does  not  state  it  to  be  a  civil  cause,  but  only  in  a  suit.  2.  It 
does  not  appear  by  the  certificate  that  the  witness  lived  more  than 
one  hundred  miles  from  the  place  of  trial ;  it  only  states  that  the 
deposition  was  taken  at  his  oflUce  in  the  borough  of  Norfolk, 
which  is  more  than  one  hundred  miles  from  the  place  of  residence 
of  the  defendant.  It  does  not  appear  that  the  plaintiff's  agent  or 
attorney  does  not  live  within  one  hundred  miles  of  the  place  of 
caption. 

Mr.  Swann,  contra,  contended  that  the  omission  of  the  magis- 
trate to  certify  may  be  supplied  by  parol  proof,  and  offered  to 
prove  that  the  witness  lived  more  than  one  hundred  miles  from 
the  place  of  trial,  and  that  that  Avas  the  cause  of  caption,  although 
the  magistrate  had  certified  a  different  cause.  The  certificate  of 
the  jtidge  is  not  conclusive.  If  the  judge  had  delivered  it  into 
court,  no  certificate  would  have  been  necessary. 

Mr.  Jones,  in  reply.  The  party  who  introduces  the  deposition 
cannot  give  evidence  to  disprove  what  the  judge  certified.  The 
certificate  of  the  judge  is  made  evidence  by  the  Judiciary  Act  of 
1789,  §  30,  [1  Stat,  at  Large,  73,]  of  the  reason  of  taking  the 
deposition,  and  of  the  notice. 

The  Court  (newt,  con.)  refused  to  receive  the  deposition,  be 
cause  the  mayor  of  Norfolk,  before  whom  it  was  taken,  had  not 
certified  such  a  cause  of  caption  as  the  law  requires.  The  plain- 
tiff became  nonsuit;  and  upon  his  motion  the  cause  was  ordered 
to  be  reinstated  on  the  15th,  if  the  whole  costs  should  be  paid  be- 
fore that  time. 
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James  Young  v.  Marine   Insurance  Company  of  Alexandria. 

In  an  action  against  an  insurance  company,  a  nephew  of  a  stockholder  is  not  a  com- 
petent juror. 

It  is  not  a  principal  cause  of  challenge,  that  the  juror  has  had  conversations  with  some 
of  the  parties  ;  but  it  is  evidence  for  the  consideration  of  triors  upon  a  challenge  for 
favor. 

Mr.  James  R.  Riddle,  being  called  as  a  juror,  was  objected  to 
by  the  plaintiff,  because  he  was  the  nephew  of  a  stockholder  in 
the  insurance  company. 

The  fact  being  agreed,  the  Court  decided  it  was  a  good  prin- 
cipal cause  of  challenge. 

Mr.  Sivann,  for  the  plaintiff,  cited  William  v.  Delafield,  2  N.  Y. 
T.  R.  329 ;  Livingston  v.  Delqfield,  3  N.  Y.  T.  R.  49.  It  Avas 
then  suggested  by  the  plaintiff's  counsel  that  perhaps  some  of  the 
persons  called  as  jurors  had  had  conversations  with  some  of  the 
parties,  and  hoped  that  such  persons  might  be  excused,  or  rather 
struck  off  the  panels. 

But  the  Court  told  the  counsel  they  might  challenge  for  favor 
and  have  it  tried  by  triors. 

Mr.  Swann,  for  the  plaintiff. 

Mr.  CLee^'iox  the  defendant. 


Wilson  v.  Mandeville  &  Jamesson. 

The  Statute  of  Limitations  does  not  apply  to  accounts  current  of  trade  and  merchan- 
dise between  merchants,  and  it  is  not  material  that  all  dealings  between  the  parties 
had  ceased  for  more  than  five  years  before  the  bringing  of  the  suit. 

After  judgment  for  the  plaintiff  upon  demurrer  to  the  replication  to  the  plea  of  limit- 
ations, the  Court  will  not  permit  the  defendant  to  withdraw  the  demurrer,  and  rejoin 
specially,  unless  he  can  show  by  aflBdavit,  that  it  is  necessary  to  tlie  justice  of  the 
case. 

Assumpsit.  The  declaration  consisted  of  three  counts.  1.  In- 
debitatus assumpsit  for  goods  sold  and  delivered.  2.  Quantum 
valebant.  2.  Indebitatus  assumpsit  in  the  sum  of  ^135.47,  "  for 
the  hire  of  a  certain  negro  man  named  Herbert,  by  the  plaintiff, 
before  that  time  hired  to  the  defendants  at  their  special  instance 
and  request,  and  they  the  said  defendants  according  to  that  hir- 
ing, had  used  and  labored  the  said  negro  man  ;  and  being  so  in- 
debted the  said  defendants  in  consideration  thereof,"  &c.,  "  pro- 
mised to  pay,"  &c. 

Pleas.  1.  Non  assumpsit.  2.  The  Act  of  Limitations,  iion  as- 
sumpsit infra  quinque  annos. 

Replication.     "  That  the  money  in  the  several  promises  and 
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undertakings  aforesaid  above  mentioned  in  the  declaration,  at  the 
time  of  making  the  promises  and  undertakings  aforesaid,  became 
due  and  payable  on  an  account  current  of  trade  and  merchandise 
had  between  the  said  plaintiff  and  the  said  defendants  as  mer- 
chants, and  wholly  concerned  the  trade  of  merchandise." 

Rejoinder.  "  That  in  the  month  of  January,  1799,  the  partner- 
ship of  Mandeville  and  Jamesson  was  dissolved,  and  public  no- 
tice given  of  such  dissolution,  of  which  the  plaintiff  had  a  know- 
ledge at  the  time ;  and  that  at  the  time  of  the  said  dissolution  of 
the  partnership  aforesaid,  all  accounts  between  the  said  plaintiff 
and  the  said  Mandeville  and  Jamesson  ceased,  and  since  which 
time  no  accounts  have  existed,  or  been  continued  between  the 
said  plaintiff  and  the  said  defendants,  and  this  they  are  ready  to 
verify,"  &c. 

Surrejoinder.  "  That  the  goods,  wares,  and  merchandise  in  the 
said  declaration  mentioned,  were  by  the  said  plaintiff  sold  and 
delivered  to  the  said  defendants,  and  the  said  negro  in  the  said 
declaration  mentioned  was  hired  by  the  said  plaintiff  to  the  said 
defendants,  before  the  9th  day  of  January,  in  the  year  1799,  the 
lime  when  the  said  defendants  in  their  said  rejoinder  slate  their 
said  copartnership  was  dissolved,  and  this,"  &c. 

Demurrer.  "  Because  the  surrejoinder  is  a  departure  in  this, 
that  it  is  no  answer  to  the  defendant's  rejoinder." 

Mr.  E.  J.  Lee,  for  the  plaintiff,  cited  Scudamore  v.  White,  1 
Vern.  456  ;  Chievly  v.  Bond,  4  Mod.  105 ;  Catling  v.  Skoulding, 
6  T.  R.  189. 

Mr.  Youngs,  for  the  defendant,  cited  Webber  v.  Tivill,  2  Wil- 
liams's Saunders,  124 ;    Welford  v.  Liddel,  2  Ves.  400. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court,  December 
18,  1807. 

Upon  this  demurrer  the  first  question  is  whether  the  replica- 
tion is  substantially  good.  If  it  be  consistent  with  the  de- 
claration and  goes  to  fortify  it,  and  to  avoid  the  effect  of  the 
defendants'  plea  in  bar,  it  is  good  ;  but  if  it  be  inconsistent  with 
the  declaration,  or  be  no  answer  to  the  defendants'  plea,  it  is  bad, 
and  judgment  must  be  against  the  plaintiff.  The  declaration 
charges  that  the  defendants  are  indebted  to  the  plaintiff  in  a  certain 
sum,  for  the  time  of  a  negro.  The  replication  avers  that  the 
money  became  due  and  payable  on  an  account  current  of  trade 
and  merchandise  had  between  the  plaintiff  and  defendants  as  mer- 
chants, and  wholly  concerned  the  trade  of  merchandise.  The 
question  then  occurs,  whether  money  due  for  the  hire  of  a  negro, 
can  become  due  and  payable  on  an  account  current  of  trade  and 
merchandise  between  merchants,  and  whether  such  account  can 
be  said  wholly  to  concern  the  trade  of  merchandise.     There  can 
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be  no  doubt  that  money  due  for  the  hire  of  a  servant  may  be  a 
proper  charge  in  an  account  current  between  merchants ;  the  ser- 
vant may  even  be  employed  as  a  porter  in  a  merchant's  ware- 
house ;  or  he  may  be  employed  in  other  confidential  business 
concerning  the  trade  of  merchandise,  so  that  such  an  account 
may,  strictly  and  literally,  "  wholly  concern  the  trade  of  merchan- 
dise." If  the  defendants  had  taken  issue  upon  the  facts  averred 
in  the  replication,  and  the  plaintiff  should  have  produced  in  evi- 
dence an  account  current,  rendered  to  him  by  the  defendants, 
giving  credit  to  the  plaintiff  for  ihe  nire  of  the  negro,  I  imagine  it 
would  have  been  good  evidence  to  show  that  the  money  for  the 
negro  hire  was  due  on  an  account  current  of  trade  and  merchan- 
dise. In  order  to  recover  by  law  the  amount  of  an  account  cur- 
rent, it  is  often  necessary,  according  to  the  forms  of  legal  pro- 
ceedings, to  divide  it  into  distinct  parts,  classing  charges  of  the 
same  kind  together,  and  framing  a  particular  count  in  the  decla- 
ration for  each  class.  It  may  happen  that  only  one  item  of  the 
account  may  apply  to  one  count  of  the  declaration ;  and  that  item 
alone  would  not  constitute  an  account  current ;  yet  it  is  evident 
that  the  money  due  for  that  item  may  be  due  upon  an  account 
current,  and  such  may  be  the  present  case.  The  replication 
therefore  is  not  inconsistent  with  the  declaration. 

The  next  question  is  whether  the  defendants'  rejoinder  is  good. 

The  facts  stated  in  this  plea  are,  that  in  January,  1799,  all  ac- 
counts between  the  plaintiff  and  the  defendants  ceased :  and  that 
since  that  time,  no  accounts  have  existed,  or  been  continued, 
between  the  plaintiff  and  the  defendants.  It  is  evident  that  this 
rejoinder  is  no  answer  to  the  replication,  unless  by  implication, 
(derived  from  the  negative  pregnant,  "  no  accounts  have  existed 
between  the  plaintiff  and  defendants  since  January,  1799,")  that 
the  accounts  had  been  settled  and  stated  and  the  balance  paid. 
Because  if  such  settlement  had  not  taken  place,  the  account  must 
have  continued  to  exist  notwithstanding  the  dissolution  of  the  co- 
partnership, and  although  no  further  dealings  were  had  afterwards 
between  them.  But  if  the  meaning  of  the  rejoinder  be,  as  it 
seemed  to  be  understood  by  the  defendants'  counsel,  that  all  deal- 
ings ceased  at  that  time  between  the  plaintiff  and  defendants,  and 
that  no  new  mercantile  transactions  had  since  taken  place  between 
them,  the  question  will  occur  whether,  a  cessation  of  dealings  for 
five  years  before  the  bringing  of  the  action,  takes  away  from  the 
plaintiff  the  benefit  of  the  exception  in  the  statute,  in  favor  of 
merchants'  accounts.  No  case  has  been  cited  which  sanctions 
such  a  doctrine. 

The  result  of  the  cases  collected  in  the  notes  to  the  case  of 
Webber  v.  Tivill,  is  that  where  there  are  mutual  accounts,  and 
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some  of  the  items  credited  are  within  the  six  years,  the  plaintiff 
need  not  rely  on  the  exception  in  favor  of  merchants'  accounts, 
but  may  rely  upon  those  items  as  evidence  of  an  acknowledgment 
of  there  being  an  unsettled  account  and  a  promise  to  pay  the  ba- 
lance. But  when  no  items  are  within  the  six  years,  then  it  behooves 
the  plaintiff  to  rely  on  the  exception  in  favor  of  merchants,  and  to 
plead  it ;  and  then  it  is  immaterial  whether  any  part  of  the  deal- 
ings were  within  the  six  years  or  not,  for  the  case  is  wholly  out  of 
the  statute.  These  principles  are  acknowledged  by  Lord  Kenyon, 
in  the  case  of  Catling  v.  Skoulding,  6  T.  R.  189,  and  are  in  sub- 
stance stated  by  Sergeant  Williams,  in  his  notes  to  the  case  of 
Webber  v.  Tivill.  If  this  rejoinder  is  to  be  considered  as  an  im- 
plied averment  that  the  accounts  were  settled  and  discharged,  it 
is  bad,  because  it  is  not  a  direct  averment,  but  is  a  negative 
pregnant,  and  because  it  amounts  to  the  general  issue.  So  that 
whatever  may  be  the  meaning  of  the  rejoinder,  it  is  bad. 

This  being  the  opinion  of  the  Court,  it  is  unnecessary  to  inquire 
whether  the  surrejoinder  be  good  or  bad.  The  judgment  must 
be  for  the  plaintiff  on  the  demurrer. 

Opinion  given  nem.  con. 

Mr.  Youngs,  after  the  decision  upon  the  demurrer,  moved  the 
Court  for  leave  to  withdraw  the  demurrer  and  take  issue  on  the 
plaintiff's  replication  to  the  plea  of  the  Statute  of  Limitations. 

But  the  Court  refused,  unless  the  defendant  could  show,  by 
affidavit,  that  the  plea  of  the  statute  was  necessary  to  the  justice  of 
the  case ;  namely,  that  his  evidence  was  lost,  &c. 

(Judgment  affirmed  in  Supreme  Court  of  the  United  States. 
5  Cranch,  15.) 


Jones,  Attorney  United  States,  v.  Woodrow  &  Neal,  Constables. 

It  is  not  necessary,  upon  a  rale  on  a  constable  to  show  cause  why  he  should  not  be 
removed  "for  extortion  under  color  of  his  oflSce,"  that  there  should  be  any  specifi- 
cation of  the  particular  facts  relied  upon. 

Rule  upon  the  defendants  to  show  cause,  why  they  should  not 
be  removed  from  office  "  for  extortion  under  color  of  their  office." 
This  rule  was  laid  last  Saturday,  (Cranch,  C.  J.,  absent.)  Wood- 
row  &  Neal  brought  a  large  subscription  of  certificates  of  charac- 
ter, which  they  showed  as  cause. 

Mr.  Jones,  for  the  United  States,  called  witnesses. 

Mr.  Young's  and  Mr.  F.  Lee  contended  that  there  ought  to  be  a 
specification  of  charges,  and  objected  to  evidence  under  such  a 
general  charge. 

Mr.  Jones  was  permitted  to  proceed. 

Cranch,  C.  J.,  contra^  because  the  charge  was  too  general. 
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United  States  v.  Faw. 


Ex  parte  John  A.  Burford. 

Upon  an  attachment  from  the  Orphans'  Court  for  contempt  in  not  appearing  to 
answer,  &c.,  the  marshal  cannot  justify  the  imprisonment  of  the  party  after  the 
return  day  of  the  attachment,  unless  by  an  order  of  commitment  by  that  court. 

A  person  surrendered  by  his  bail,  and  prayed  in  custody,  but  not  charged  in  execution, 
may  be  discharged  upon  Iiabcas  corpus. 

Habeas  corpus  ad  subjiciendum.  The  marshal  returned  that  he 
held  him  under  an  attachment  of  contempt  from  the  Orphans' 
Court,  dated  January  9,  1797,  returnable  on  the  13th  of  the  same 
month,  for  not  appearing  on  the  8th,  to  show  cause  why  he  should 
not  give  counter  security  to  his  sureties  in  the  administration  of 
Dyson's  estate.  Upon  which  attachment  the  marshal  had  re- 
turned "  executed  and  in  custody,"  but  no  order  of  the  Orphans' 
Court  was  made  for  the  commitment,  nor  did  it  appear  that  the 
Orphans'  Court  had  made  any  further  order  respecting  the  busi- 
ness. The  return  further  slated  that  he  had  been  delivered  up 
by  his  bail  in  a  suit  at  law,  and  prayed  in  custody ;  but  the 
twenty  days  having  expired  and  the  defendant  not  charged  in 
execution,  — 

The  Court  {nem.  con.)  were  of  opinion,  that  the  attachment 
only  authorized  the  marshal  to  hold  him  till  he  could  bring  him 
before  the  Court  on  the  13th  of  January,  and  discharged  the  pri- 
soner.    See  Virginia  Law,  12th  December,  1792,  <§>  31. 


United  States  v.  Abraham  Faw. 

Neither  at  common  law,  nor  by  the  Statute  of  Virginia,  is  the  coroner  bound  to  put  in 
writing  the  effect  of  the  evidence  given  upon  an  inquisition,  unless  the  offence  be 
found  to  be  murder  or  manslaughter. 

The  indictment  charged,  that  the  defendant,  being  coroner  of 
the  county  of  Alexandria,  and  having,  upon  view  of  the  dead 
body  of  one  Curran,  taken  an  inquest,  stating  that,  while  oppos- 
ing the  lawful  orders  of  a  justice  of  the  peace,  the  said  Curran 
•was  killed  by  a  brickbat  thrown  by  some  unknown  person,  but 
not  finding  the  killing  to  be  murder  nor  manslaughter,  he,  the 
defendant,  "  wilfully,  injuriously,  and  unlawfully  made  a  false 
statement  of  the  evidence  in  writing,  and  suppressed  material 
parts  of  the  same  ;  and  annexed  to  the  inquisition  a  false,  color- 
able, and  unfair  statement,  in  writing,  of  the  said  evidence,  under 
the  false  and  colorable  pretence  of  putting  in  writing  and  annex- 
ing to  the  said  inquisition  fairly  and  truly  the  effect  of  the  said 
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evidence,  being  material,  in  contempt  of  the  laws  of  the  United 
Slates,  in  violation  of  the  duties  and  dignity  of  his  office,  and 
against  the  peace  and  government  of  the  United  States." 

Mr.  E.  J.  Lee,  and  Mr.  F.  L.  Lee,  for  the  defendant,  moved 
the  Court  to  quash  the  indictment.  The  coroner  is  not  bound  at 
common  law  to  put  down  the  effect  of  the  evidence,  in  writing,  in 
any  case ;  and  by  the  law  of  Virginia,  p.  125,  <§>  11,  (29th  Novem- 
ber, 1792,)  he  is  required  to  do  it  only  in  case  the  inquisition  shall 
charge  some  person  with  murder  or  manslaughter,  which  this 
inquisition  does  not.  1  Bl.  Com.  346;  2  Inst.  31;  4  lb.  271. 
This  is  an  indictment  at  common  law,  and  if  he  was  not  bound  at 
common  law  to  state  the  evidence  in  writing,  it  is  no  offence  to 
state  it  imperfectly  or  incorrectly.  And  if  it  states  no  offence  at 
common  law,  it  may  and  ought  to  be  quashed  on  motion.  Rex 
v.  Page,  1  Lev.  304  ;  Rex  v.  Sellars,  3  Mod.  167 ;  Rex  v.  Griffilh, 
3  lb.  201 ;  Rex  v.  Whitehead,  Salk.  371 ;  Rex  v.  Hotch,  Sir.  552; 
Rex  v.  Lister,  2  Sir.  788. 

Mr.  Jones,  for  the  United  Slates,  contra.  The  coroner,  at  com- 
mon law,  has  a  right  to  take  evidence  in  writing,  and  if  he  under- 
takes to  do  it,  and  does  it  unfaithfully,  wilfully,  and  falsely,  it  is  an 
offence  at  common  law.  The  depositions  may  be  used  for  various 
purposes,  as  in  a  question  of  bail,  or  to  justify  an  arrest  of  some 
person,  or  to  discredit  a  witness  upon  the  trial. 

The  Court,  at  July  term,  1808,  quashed  the  indictment,  being 
of  opinion  that  it  did  not  set  forth  an  offence  at  common  law,  or 
under  the  statute ;  inasmuch  as  by  the  common  law,  the  coroner 
was  not  bound  to  put  down  in  writing  the  evidence,  or  the  effect 
of  it,  and  the  statute  required  it  to  be  done  only  when,  by  the 
inquisition,  some  person  is  indicted  for  murder  or  manslaughter. 


Margaret  M.  Cannon  v.  Thomas  Davis. 

This  Court  has  jsjisdiction  to  discharge  an  apprentice  upon  petition,  on  account  of 
cruelty  of  the  master,  and  to  bind  out  the  petitioner  to  another  master. 

On  the  petition  of  Margaret  Matilda  Cannon,  an  apprentice,  to 
be  discharged  from  her  indentures  on  account  of  cruelty  of  her 
master. 

The  Court,  after  some  argument,  decided  (wejn.  con.)  that  they 
had  jurisdiction  in  this  case,  and  being  satisfied  of  the  cruelly  of 
her  master,  Thomas  Davis,  ordered  the  apprentice  to  be  removed, 
the  indentures  to  be  cancelled,  and  the  child  to  be  bound  out  to 
George  Drinker.  See  the  Act  of  Virginia,  lllh  December,  1792,^ 
c.  95,  §  15,  p.  174. 

VOL.  I.  39 


458  ALEXANDRIA. 


Bank  of  Alexandria  v.  Young. 


Bank  of  Alexandria  v.  Young.  Same  v.   Yeaton. 

The  Court  will  not  order  a  number  of  actions  of  debt  upon  several  promissory  notes 
due  at  several  times,  to  be  consolidated,  although  the  parties  are  the  same  in  all, 
and  each  note  was  payable  before  any  one  of  the  suits  was  brought. 

In  an  action  by  the  Bank  of  Alexandria,  upon  a  note  made  negotiable  in  that  bank, 
the  Court  will  rule  the  defendant  to  trial  at  the  first  term,  if  the  writ  be  sen'ed  ten 
days  before  the  return  day. 

Virginia  had  a  right  to  legislate  over  this  part  of  the  district,  until  the  27th  of  Febru- 
ary, 1801. 

The  charter  of  the  Bank  of  Alexandria  is  a  public  act. 

Mr.  Young's,  for  the  defendant,  moved  the  Court  to  consolidate 
a  number  of  actions  of  debt  upon  promissory  notes,  all  the  notes 
being  due  at  the  time  of  issuing  the  writs.  Cecil  v.  Brig-g-es, 
2  T.  R.  639.  One  action  of  debt,  he  said,  might  have  included 
the  whole;  it  is  but  one  debt.  The  plaintiffs  were  not  obliged  to 
bring  debt,  they  might  have  brought  assumpsit  for  money  had 
and  received,  and  given  the  notes  in  evidence. 

Mr.  C.  Si7nms,  contra.  This  is  a  novel  motion ;  there  is  no 
precedent  for  it  in  this  district,  or  in  Virginia.  The  English  prac- 
tice is  founded  upon  a  rule  of  their  courts.  Until  this  court  has 
made  a  general  rule  on  the  subject,  they  will  not  depart  from 
the  former  practice.  The  case  cited  was  assumpsit ;  this  is  debt. 
That  might  have  been  on  two  items  of  one  account.  The  decla- 
ration must  have  as  many  counts  as  notes.  If  the  plaintiff  should 
fail  of  supporting  one  note,  he  might  fail  for  the  whole,  for  he 
could  not  recover  part  of  the  debt.  It  is  no  oppression.  The 
defendant  ought  to  have  paid  the  notes  as  they  became  due.  How 
can  they  be  consolidated  ?  The  defendant  has  given  separate  bail 
in  each  suit.  There  must  be  a  new  declaration  which  must  con- 
form to  the  writ,  but  to  which  writ  ?  The  Court  will  not  order 
these  writs  to  be  dismissed,  and  thereby  discharge  the  bail ;  where 
successive  actions  are  brought,  the  English  courts  will  not  consoli- 
date them.  Tidd,  556,  c.  25.  The  notes  here  became  due  at 
different  times. 

The  Court  refused  to  order  these  twenty-eight  actions  to  be 
consolidated,  because  they  were  brought  under  the  old  practice, 
and  no  general  rule  had  been  made  by  the  court  on  that  subject. 
The  Court  said  they  would  take  into  consideration  the  propriety 
of  making  such  a  general  rule. 

This  was  an  action  of  debt  against  the  maker  of  a  promissory 
note,  with  an  express  consent  in  writing,  that  it  should  be  negotia- 
ble in  the  Bank  of  Alexandria,  according  to  the  20th  section  of 
the  charter  of  the  23d  of  November,  1792,  and  the  capias  ad  re- 
s2)ondmdum  was  served  more  than  ten  days  before  the  return  day 
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of  the  writ ;  in  which  case,  it  is  provided  by  that  section,  that 
"  the  court  shall  cause  an  issue  to  be  made  up  in  such  suit,  and 
a  trial  shall  be  peremptorily  had  at  the  first  court  to  which  such 
writ  shall  be  returnable,  and  judgment  rendered  accordingly." 

Mr.  Simms,  for  the  plaintiffs,  moved  for  a  rule  on  the  defendant 
to  plead  on  the  next  day. 

Mr.  Youngs,  for  the  defendant,  objected  —  1.  That  the  charter 
of  the  bank  is  a  private  act,  and  the  printed  book  of  the  laws  is 
no  evidence  of  it.  2.  That  the  charter  of  the  bank  expired  on 
the  first  of  January,  1803,  by  its  own  limitation  in  the  Act  of  23d 
of  November,  1792,  unless  extended  by  the  Act  of  Virginia  of 
the  21st  of  January,  1801,  which  authorized  the  stockholders  of 
the  bank  to  hold  their  elections,  and  remove  and  conduct  their 
business  out  of  the  District  of  Columbia,  within  the  county  of 
Fairfax,  in  Virginia,  and  extended  the  charter  to  the  4th  of 
March,  1811.  3.  That  the  power  of  Virginia  to  legislate  for  this 
part  of  the  District  of  Columbia,  ceased  on  the  first  Monday  of 
December,  1800,  when,  by  law,  and  in  fact,  the  district  became 
the  seat  of  the  government  of  the  United  States,  and  consequently 
the  Act  of  Virginia  of  the  21st  of  January,  1801,  extending  the 
charter,  was  not  a  law  in  force  in  this  part  of  the  district  on  the 
27th  of  February,  1801,  when  Congress  enacted,  that  the  laws  of 
Virginia,  as  they  then  existed,  should  be  and  continue  in  force 
here.  4.  That  by  the  rule  of  this  court,  the  return  day  of  all 
"writs  returnable  to  this  Court,  is  the  day  next  after  the  close  of  the 
session. 

Mr.  Simms,  in  reply.  By  the  Act  of  Virginia,  of  3d  of  Decem- 
ber, 1789,  ceding  this  territory  to  the  United  States,  it  is  expressly 
provided,  "  that  the  jurisdiction  of  the  laws  of  this  commonwealth, 
over  the  persons  and  property  of  individuals  residing  within  the 
limits  of  the  cession  aforesaid,  shall  not  cease  or  determine  until 
Congress,  having  accepted  the  said  cession,  shall  by  law  provide 
for  the  government  thereof  under  their  jurisdiction,  in  manner 
provided  by  the  article  of  the  constitution  before  recited."  And 
by  the  Act  of  Congress  of  6th  July,  1790,  [1  Stat,  at  Large,  130,] 
accepting  the  cession,  it  is  provided,  "  that  the  operation  of 
the  laws  of  the  State  shall  not  be  affected  by  this  acceptance, 
until  the  time  fixed  for  the  removal  of  the  government  thereto, 
and  until  Congress  shall  otherwise  by  law  provide."  Congre^s 
did  not  provide  for  the  government  of  the  district  under  their 
jurisdiction,  until  the  27th  of  February,  1801.  Virginia,  there- 
fore, had  a  right  to  legislate  for  this  district  until  that  day,  and  the 
Act  of  Virginia,  of  21st  of  January,  1801,  was  valid  and  effect- 
ual to  extend  the  charter  of  the  bank,  until  the  4th  of  March, 
1811. 
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Hodgson  V.  Marine  Insurance  Company  of  Alexandria. 

The  Court  refused,  upon  this  motion,  to  decide  the  questions  as 
to  the  existence  of  the  bank,  and  as  to  the  admission  of  the  sta- 
tute-book in  evidence  of  the  charter,  but  laid  the  rule  on  the 
defendant  to  plead  by  10  o'clock,  A.  M.,  of  the  next  day. 

At  the  expiration  of  the  rule,  —  Mr.  Youngs  and  Mr.  Jones,  for 
the  defendant,  made  the  same  objections  to  pleading  which  BIr. 
Youngs  had  made  to  the  laying  of  the  rule  to  plead  ;  and,  after 
argument  by  Mr.  Simms  and  Mr.  F.  L.  Lee,  for  the  plaintiffs,  and 
Mr.  Youngs,  Mr.  Jones,  and  Mr.  E.  J.  Lee,  for  the  defendant,  — 

The  Court  was  of  opinion,  that  the  defendant  ought  to  be 
ruled  into  a  trial  at  this  term.  It  is  not  necessary  for  this  Court 
to  decide  the  question,  whether  the  Legislature  of  Virginia  could 
legislate  for  the  District  of  Columbia,  after  the  first  Monday  of 
December,  1800.  Because  it  is  the  opinion  of  the  Court  that  the 
Act  of  Congress  of  27th  of  February,  1801,  [2  Stat,  at  Large, 
103,]  adopted  and  thereby  reenacted  all  the  laws  of  Virginia,  then 
in  force  in  Virginia,  so  far  as  they  were  applicable  to  the  circum- 
stances, and  to  the  inhabitants  of  this  district. 

There  is  nothing  in  that  act  which  forbids  such  a  construction. 
The  act  of  21st  of  January,  1801,  if  sufficiently  authenticated, 
must  be  admitted  to  have  been  a  law  of  Virginia,  in  force  on  the 
27th  of  February,  1801,  and  therefore  within  the  letter  of  the  act 
of  Congress  passed  on  that  day  ;  and  inasmuch  as  it  is  a  law 
applicable  to  the  circumstances  of  this  district,  it  is  certainly 
within  the  spirit  of  that  act.  If  the  Act  of  Virginia,  of  January 
21st,  1801,  be  one  of  the  laws  of  Virginia,  adopted  by  the  Act  of 
Congress  of  27th  of  February,  1801,  it  is  the  opinion  of  the  Court 
that  it  needs  no  other  authentication  than  the  other  laws  of  Vir- 
ginia adopted  by  the  same  act  of  Congress,  which  in  effect  has 
reenacted  it  as  if  in  totidem  verbis ;  and  being  thus  reenacted  by  a 
public  act,  it  becomes  itself  a  public  act. 


Hodgson  v.  The  Marine  Insurance  Company  of  Alexandria. 

If  there  be  no  warranty  of  neutrality  in  the  policy,  it  covers  belligerent  risks. 

Upon  a  valued  policy,  a  misrepresentation  as  to  the  size  and  age  of  the  vessel  is  no 
defence  ;  although  averred  to  be  material  as  to  the  contract. 

It  is  no  defence  to  an  action  of  covenant  on  a  policy,  that  the  premium  has  been  per- 
petually enjoined. 

This  was  an  action  of  covenant  on  the  same  policy  as  that  in 
Straas^s  case,  [ante,  343.J 
The  1st  count  avers  the  interest  to  be  in  Straas  &  liceds.    The 
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2d  avers  it  to  be  in  Leeds  alone.  The  loss  is  stated  to  be  by  cap- 
ture. 

Issue  was  joined  upon  the  three  first  pleas. 

The  4th  plea  was,  that  the  vessel  insured  was  the  property  of 
enemies  of  Great  Britain,  and  was  captured  and  condemned  as 
such  by  the  British,  whereas  the  insurance  was  made  only  upon 
the  property  of  American  citizens  in  which  no  belligerent  was 
interested. 

To  this  plea  the  plaintiff  demurred;  and  the  Court  adjudged 
the  plea  bad,  because,  inasmuch  as  there  was  no  warranty  of  neu- 
trality, the  policy  covered  war-risks. 

The  5lh  plea  averred  the  rule  and  practice  of  the  insurance 
company  to  be,  never  to  insure  beyond  the  reasonable  and  just 
value  according  to  the  representation.  That  the  plaintiff  pro- 
posed that  the  value  should  be  agreed  to  be  ten  thousand  dollars ; 
and  that  to  induce  the  defendants  to  execute  the  policy  he  repre- 
sented the  vessel  to  be  about  two  hundred  and  fifty  tons  burden, 
and  between  six  and  seven  years  old  ;  in  consequence  whereof, 
the  defendants  executed  the  policy.  That  this  representation  was 
not  true,  the  vessel  being  less  than  one  hundred  and  sixty-five 
tons,  and  more  than  eight  years  old,  and  not  worth  eight  thousand 
dollars,  (the  sum  insured,)  being  worth  only  three  thousand  dollars. 
That  the  misrepresentation  induced  the  defendants  to  execute  the 
policy  stating  the  value  to  be  ten  thousand  dollars,  and  insuring 
eight  thousand  ;   and  so  the  policy  is  void  as  to  them. 

The  Court,  also,  upon  demurrer,  decided  this  plea  to  be  bad, 
because  the  misrepresentation  did  not  appear,  and  was  not  averred 
to  be  material  or  fraudulent. 

The  6th  plea  averred  the  same  misrepresentation,  and  that  it 
was  "  material  in  regard  to  the  said  contract  of  insurance,  and  so 
they  said  the  said  contract  is  void  as  to  them." 

The  replication  averred,  that  the  misrepresentation  was  not 
material  in  regard  to  the  ability  of  the  vessel  to  perform  the  voy- 
age insured. 

The  rejoinder  reiterated  the  averments  of  the  plea.  To  this 
there  was  a  demurrer. 

Mr.  Swann,  for  the  plaintiff,  cited  Thorough  good's  case,  2  Co. 
9 ;  Bright  v.  Ennyon,  1  Burr.  390;  1  Fonb.  106,  111,  112;  Col- 
lins V.  Blanton,  2  Wils.  341,  344 ;  Duffield  v.  Scotl,  3  T.  R.  374 ; 
Hayward  v.  Rodgers,  Smith's  Rep.  209. 

But  the  Court  (Duckett,  J.,  absent,)  were  of  opinion  that  the 
defendants'  6th  plea  and  rejoinder  were  good,  and  that  the  plain- 
tiff's replication  was  bad,  being  of  opinion  that  a  material  misre- 
presentation of  the  subject  of  insurance  might  be  pleaded  in  bar  of 
39* 


462  ALEXANDRIA. 


Pierce  v.  Turner. 


a  sealed  policy,  and  that  the  misrepresentation  was  material  to  the 
contract. 

The  7lh  plea  was,  that  the  vessel  insured  was  the  property  of  a 
citizen  of  France,  and  not  of  a  citizen  of  the  United  States.  That 
there  was  war  between  France  and  England  at  the  time  of  the 
insurance  and  at  the  time  of  capture.  That  the  United  States 
were  neutral.  That  Richmond  is  the  capital  of  one  of  the  United 
States. 

The  Court,  upon  demurrer,  adjudged  the  plea  to  be  bad,  be- 
cause the  policy  covered  war-risks. 

The  8th  plea  was  that  the  plaintiff  had  not  paid  the  premium, 
and  that  the  note  given  therefor  Avas  perpetually  enjoined  by  the 
High  Court  of  Chancery  in  Virginia. 

The  Court,  upon  demurrer,  adjudged  this  plea  also  to  be  bad. 

Judgment  for  the  defendants  on  the  demurrer  to  the  6th  plea, 
and  for  the  plaintiff  on  the  others. 

This  judgment  was  reversed  by  the  Supreme  Court  as  to  the 
6th  plea,  and  affirmed  as  to  others.     See  5  Cranch,  100. 


Peirce  v.  Rebecca  Turner,  Executrix  de  son  tort  of  Charles 

Turner. 

A  marriage  settlement  of  the  intended  wife's  goods,  although  not  recorded,  protects 
the  goods  from  the  creditors  of  the  husband. 

This  was  an  action  brought  by  a  creditor  of  Charles  Turner, 
deceased,  charging  the  defendant  as  executrix  de  son  tort,  under 
the  circumstances  stated  in  a  special  verdict  (set  forth  in  5 
Cranch,  154,)  the  substance  of  which  was,  that  the  defendant, 
before  her  intermarriage  with  her  late  husband,  Charles  Turner, 
executed  a  deed  to  certain  trustees,  by  which  the  slaves  in  question 
were  settled  on  her  and  her  husband  during  their  joint  lives  and 
the  life  of  the  survivor,  remainder  to  her  heirs,  &c.,  which  deed 
was  not  proved  and  recorded  within  the  time  prescribed  by  the 
fourth  section  of  the  Act  of  Assembly  of  Virginia,  of  December 
loth,  1792,  c.  90,  p.  157,  whereby  it  became  void,  "  as  to  all  cre- 
ditors and  subsequent  purchasers;"  by  virtue  of  which  deed  and 
the  consent  of  the  trustees  the  slaves  continued  in  the  possession 
of  Charles  Turner  during  his  life,  and  in  that  of  the  defendant  af- 
terwards. No  person  having  applied  for  administration,  it  was,  by 
the  County  Court  of  Northumberland,  committed  to  the  sheriff  of 
that  county,  where  he  died,  and  where  the  slaves  then  were.  The 
sheriff  administered  the  assets,  but  never  claimed  these  slaves  as 
the  estate  of  the  deceased. 
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The  principal  question  arising  upon  this  special  verdict  was, 
whether  these  slaves  were  a  part  of  the  personal  estate  of  Charles 
Turner,  at  his  death,  and  whether  the  widow  can  be  charged,  as 
executrix  de  son  tort,  in  respect  thereof. 

On  behalf  of  the  plaintiff  it  was  contended  by  Mr.  Taylor,  Mr. 
Swann,  and  Mr.  E.  J.  Lee,  that  this  property  is  liable  to  every 
creditor  to  whom  it  would  have  been  liable  if  the  deed  had  not 
been  executed  ;  and  that  if  the  deed  had  not  been  executed  the 
property  would,  by  the  marriage,  have  been  vested  absolutely  in 
the  husband  and  liable  for  his  debts.  That  the  deed  being  void, 
it  is  as  if  it  had  never  been  executed  ;  and  they  cited  Edwards  v. 
Harben,  2  T.  R.  587 ;  2  Bac.  Ab.  605 ;  Buller's  N.  P.  258  :  Haives 
V.  Leader,  Cro.  Jac.  271 ;  S.  C.  Yelv.  196 ;  Paget  v.  Priest  ^ 
Porter,  2  T.  R.  97;  Toller  on  Executors,  17;  11  Vin.  Ab.  211 ; 
Read's  case,  5  Co.  33 ;  Ferrars  v.  Cherry,  2  Vern.  384  ;  Mertins 
V.  Jolliffe,  Ambler,  3 13 ;  Forester,  187  ;  Lowther  v.  Carlton,  2 
Atk.  242  ;  Sugden's  Law  of  Vendors,  488. 

Mr.  F.  L.  Lee,  contra,  contended,  that  if  the  deed  was  void  as 
to  creditors,  it  could  be  void  only  as  to  the  creditors  of  Rebecca 
Kenner,  (Mrs.  Turner,)  not  of  her  husband ;  for  the  deed  was 
good  between  the  parties,  and  effectually  prevented  the  title  from 
vesting  in  the  husband  by  the  marriage.  The  creditors  mentioned 
in  the  statute  are  the  creditors  of  the  grantor,  not  of  the  grantee. 
He  cited  Co.  Lit.  351 ;  4  Viner,  45,  46  ;  Lady  Strathmore' s  case, 
2  Bro.  C.  C.  351 ;  6  Bac.  Ab.  386,  391 ;  1  Inst.  281 ;  16  Vin.  203, 
205 ;  Miles  v.  Williams  et  iix.,  1  P.  Wms.  257,  258 ;  4  Vin.  132 ; 
Norton  v.  Turvill,  2  P.  Wms.  144 ;  Bethell  v.  Stanhope,  Cro.  Eliz. 
810 ;  1  Fonb.  Ch.  2,  §  6  ;  Prec.  in  Ch.  22 ;  and  Eppes  v.  Randolph, 
2  Call. 

January  7, 1808.  The  Court  (Duckett,  J.,  absent,)  rendered 
judgment  upon  this  special  verdict,  for  the  defendant. 

Judgment  affirmed  in  Supreme  Court  of  the  United  States. 
5  Cranch,  154. 


Patton  v.  Violett. 

In  Virginia  the  insolvency  of  the  maker  of  a  promissory  note  excuses  the  holder  for 
not  suing  him  and  obtaining  judgment,  &c.,  iKjfore  suing  the  indorser. 

An  indorsement  of  a  blank  paper,  with  intent  to  give  credit  to  the  maker  of  a  promis- 
sory note  which  should  aftenvards  be  written  thereon,  is  obligatory,  although  no 
other  consideration  passed  from  the  indorsee  to  the  indorser ;  and  authorizes  the  ma- 
ker to  make  the  note  in  the  manner  intended  at  the  time  of  the  indorsement. 

It  is  no  bar  to  the  plaintiff's  recovery  in  this  action  that  the  maker  had,  at  the  time 
the  note  became  payable,  property  enough  to  j)ay  this  debt,  and  that  he  and  the 
plaintiff  both  resided  in  the  same  town,  and  that  the  plaintiff  brought  no  suit  against 
the  maker. 
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The  insolvency  which  will  excuse  the  plaintiff  for  not  bringing  suit  against  the  maker, 
must  be  such  as,  in  the  opinion  of  the  jury,  would  render  a  suit  fruitless. 

If  the  maker  was  solvent  at  the  time  the  note  became  payable,  and  during  such  sol- 
vency the  defendant  requested  the  plaintiff  (but  not  in  writing)  to  sue  the  maker, 
and  he  did  not,  the  defendant  is  discharged  from  liability,  under  the  equity  of  the 
Statute  of  Virginia  23d  December,  1 794,  "  concerning  debtors  and  their  securities." 

The  declaration  was  upon  a  promissory  note,  made  by  Brooke, 
payable  to  Violett  or  order,  and  by  him  assigned,  by  indorsement, 
to  the  plaintiff;  and  averred  demand  of  payment  from  Brooke, 
his  refusal  and  insolvency  at  the  time  of  demand,  and  notice 
thereof  to  Violett. 

Upon  the  trial  of  the  general  issue,  the  Court,  (Duckett,  J., 
absent,)  at  the  prayer  of  the  plaintiff,  instructed  the  jury,  in  effect, 
that  if  the  defendant  indorsed  the  note,  with  intent  to  give  credit 
to  the  maker  with  the  plaintiff,  for  the  amount  of  the  note,  and 
the  plaintiff  did  thereupon  give  such  credit,  the  circumstance  that 
the  indorsement  was  made  before  the  note  was  filled  up,  was 
no  bar  to  the  plaintiff's  recovery  in  this  action,  although  the  de- 
fendant received  no  other  consideration  for  his  indorsement  than 
the  credit  thus  given  by  the  plaintiff  to  Brooke  upon  the  faith  of 
the  note ;  and  that  such  indorsement  authorized  Brooke  to  fill  up, 
and  make  the  note  in  the  form  in  which  it  appears  to  have  been 
made ;  and  that  the  circumstance,  that  the  body  of  the  note  was 
in  the  plaintiff's  handwriting,  was  wholly  immaterial  to  this  issue. 

And  the  Court  refused  to  instruct  the  jury,  as  prayed  by  the 
defendant,  that  if  they  should  be  satisfied  by  the  evidence,  that 
Brooke  had  property  enough  to  pay  this  debt  at  any  time  after  the 
note  became  payable,  and  that  the  plaintiff  had  remained  in  the 
same  county  with  him,  and  had  not  brought  suit  against  him,  he 
could  not  recover  in  this  action. 

The  Court  also  said  that  the  insolvency,  to  excuse  the  not 
bringing  a  suit,  must  be  such  as  would,  in  the  opinion  of  the  jury, 
have  rendered  a  suit  fruitless. 

The  Court  also,  at  the  suggestion  of  the  defendant's  counsel, 
expressed  an  opinion,  that  under  the  equity  of  the  Virginia  statute 
of  23d  December,  1794,  "  concerning  debtors  and  their  securi- 
ties," the  defendant  is  discharged  from  his  liability  upon  the  note, 
if,  after  the  note  became  payable,  and  while  the  maker  was  sol- 
vent, the  defendant  requested  the  plaintiff  to  sue  the  maker,  and 
he  did  not ;  although  such  request  was  not  in  writing,  as  required 
by  the  letter  of  the  statute. 

See  Vowell  v.  Lyles,  at  July  term,  1807,  [ante,  428.] 
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Wilson  v.  McClean  &  Winterberry. 

When  a  witness  states  the  grounds  of  his  belief  of  a  material  fact,  his  belief,  together 
with  the  reasons  of  his  belief,  are  proper  evidence  to  be  left  to  the  jury. 

In  a  deposition  the  deponent  said,  he  "  believed  the  goods  loere 
for  the  house  of  McClean  Sf  Wmterberri/,  as  they  luere  shipped  to 
McClean  8f  Winterberry  at  Alexandria.''^ 

Mr.  Youngs,  for  the  defendant,  moved  the  Court  to  strike  out 
the  words  above,  (in  italics)  which  the  Court  refused,  because  the 
witness  has  stated  the  grounds  of  his  belief.  Duckett,  J.,  ab- 
sent. 


Gill  v.  Patten. 

Permanent  and  useful  improvements  made  upon  the  land,  may  be  given  in  evidence  in 
mitigation  of  damages,  in  an  action  of  trespass  for  mesne  profits,  brought  after  re- 
covery in  ejectment. 

The  question  submitted  to  the  Court,  in  this  case  was,  "  Whether 
valuable  and  permanently  useful  improvements  made  upon  the 
land,  may  be  given  in  evidence  in  mitigation  of  damages  by  the 
defendant  in  an  action  of  trespass  for  mesne  profits,  brought  after 
a  recovery  in  ejectment." 

Mr.  F.  L.  Lee,  for  the  defendant,  submitted  the  following  writ- 
ten argument. 

May  improvements  be  recouped  in  an  action  of  trespass  for 
mesne  profits  ? 

1st.  Permanently  useful  improvements  were  recouped  in  the  ac- 
tion of  assize  of  novel  disseisin  at  common  law.  2d.  They  were 
recouped  in  the  action  of  trespass  with  continuando  when  brought 
after  an  entry.  3d.  They  may,  and  for  particular  reasons  ought, 
to  be  recouped  in  the  same  action  when  brought  after  a  recovery 
in  ejectment. 

1.  When  a  man  has  been  disseized  of  his  estate  and  kept  out  of 
possession,  he  is  or  may  be  injured  in  three  respects  ;  by  the  loss 
of  his  land,  by  the  loss  of  the  profits,  and  by  injury  done  to  the 
estate  itself.  For  all  these  injuries  he  ought  to  be  indemnified ; 
but  they  do  not  all  happen  in  every  case.  For  this  reason  the 
remedies  are  various,  so  as  to  suit  each  case. 

Illustration.  When  the  ancestor  was  disseized,  and  nothing  has 
descended  to  the  heir  but  the  mere  right  to  the  land,  he  may  re- 
cover the  land  in  the  writ  of  entry,  but  he  is  entitled  to  no  da- 
mages, because  the  waste  and  the  disseisin  done  in  the  lifetime  of 
the  ancestor  have  died  with  him,  and  the  waste  done  since  is  no 
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trespass  to  the  heir  who  has  not  entered  ;  and  as  to  the  profits,  the 
wrongful  person  was  permitted  to  keep  them  to  pay  the  feudal 
services,  &c.  3  Bl.  Com.  ch.  10,  p.  187,  188.  The  heir  having 
sustained  but  one  of  the  before-mentioned  injuries,  the  loss  of 
the  land,  has  a  specific  remedy  to  recover  that,  and  nothing  else. 

If  the  ancestor  died  seized,  and  a  stranger  abated,  the  heir  might 
recover  the  land  in  a  writ  of  mort  (T  ancestor,  but  no  damages, 
for  the  reasons  before  mentioned.  3  Bl.  Com.  c.  10,  p.  185 ; 
2  Inst.  286.  But  if  the  heir  had  entered,  and  a  stranger  put  him 
out  of  possession,  all  the  before-mentioned  injuries  were  sustained  ; 
and  therefore  for  this  new  disseisin  he  might  recover  the  land  and 
damages  in  the  writ  of  assize  of  novel  disseisin.  3  Bl.  c.  10 ;  2 
Inst.,  and  Booth's  Law  of  Real  Actions.  In  the  assize  of  novel  dis- 
seisin, the  demandant  counted  on  an  actual  possession  in  himself; 
and  for  the  trespass  done  to  that  possession  by  the  disseisin,  the 
damages  were  given.  Hence  this  action  was  called  a  mixed  ac- 
tion, (Sayer's  Law  of  Damages)  because  it  partook  of  the  nature 
of  a  writ  of  entry  so  far  as  it  regained  the  land,  and  of  the  nature 
of  a  writ  of  trespass  so  far  as  it  gave  damages.  But  although  the 
demandant  was  entitled  to  damages,  it  was  not  necessary  to  pay 
him  in  money.  It  is  enough  that  he  receive  something  valuable, 
which  will  put  him  in  as  good  a  situation  as  if  he  had  not  been 
disseized  ;  for  that  is  the  object  of  the  writ.  He  may  therefore  be 
paid  for  the  profit  by  improvements.  "  He  who  recovers  the  land 
shall  have  the  emblements,  but  the  assize  recouped  the  damages 
because  the  land  was  sown."  9  Viner,  lit.  Emblements,  369,  cites 
Brooke,  Emblements  11 ;  24,  E.  3,  50.  "  Damages  to  40^.  found 
by  the  assize,  and  no  more,  because  the  land  is  well  sown  and  the 
house  mended,  and  so  recouped  the  damages."  8  Vin.  tit.  Dis- 
count. "  In  assize  the  plaintiff  recovered  the  land  and  no  damages, 
because  the  place  was  well  amended  by  building.  8  Vin.  tit. 
Discount.  "  Disseisin  done  ad  damnum  £9,  disseizor  sows  the 
land  which  is  worth  £10 ;  and  the  assize  gave  £9  damages  ;  per 
Cur.  they  shall  be  attainted  for  not  recouping-  the  sowing."  8  Vin. 
tit.  Discount.  "  In  divers  cases  one  who  is  in  of  his  own  wrong 
shall  recoupe  and  retain.  The  disseizor  shall  recoupe  in  damages 
all  that  he  hath  expended  in  amending  the  houses."  Couiler^s 
case,  5  Coke,  30.  In  Penrice  v.  Penrice,  a  writ  of  inquiry  in  dower 
was  quashed  because  the  jury  omitted  to  deduct  the  chief  rents 
and  repairs.     Barnes'  Notes,  234. 

2.  It  seems  then  that  in  assize  of  novel  disseisin,  which  was 
the  only  action  in  which  damages  were  given  for  mesne  profits, 
improvements  were  recouped,  and  there  can  be  no  difference  in 
this  respect  between  the  actions  of  assize  and  trespass  with  con- 
iinuando.     When  a  man  is  out  of  possession  he  may  recover  his 
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land  at  common  law  by  entry  or  by  action.  If  my  ancestor 
was  disseized,  I  may  recover  the  possession  by  entry,  if  that 
right  has  not  been  tolled  ;  but  I  could  have  no  action  for  da- 
mages, for  the  same  reason  that  I  could  get  none  in  the  writ 
of  entry.  Trespass  with  continuando  does  not  lie,  because  there 
was  no  former  possession  in  me  to  which  my  entry  could  relate, 
so  as  to  give  me  that  possession  during  the  interim,  upon  which 
the  action  of  trespass  with  continuando  is  founded.  Liford's  case, 
11  Coke,  51.     If  my  ancestor  died  seized  and  a  stranger  abated, 

I  could  recover  the  land  by  entry  ;  but  had  no  action  for  da- 
mages. Trespass  with  continuando  does  not  lie  against  an  abater 
after  entry  by  the  heir.  20  Vin.  463,  464 ;  Bl.  Com.  causa  qua 
supra.  But  if  I  was  myself  disseized,  I  may  recover  the  land  by 
entry,  and  then  sue  for  damages  in  trespass  with  continuando. 

II  Coke,  51.  The  action  of  trespass  is  here  brought  and  allowed 
for  the  same  reason  that  damages  are  given  in  assize  of  novel  dis- 
seisin, the  trespass  done  to  the  actual  possession  of  the  disseized. 
Entry  followed  by  trespass  with  continuando  was  just  equivalent 
to  the  action  of  assize  ;  and  they  were  alternative  remedies  for  the 
same  injury.  Their  very  near  resemblance  in  many  particulars  is 
singular.  In  assize,  "  a  man  shall  recover  damages  for  all  injury 
done  to  the  estate  itself;  "  so  in  trespass  with  cordinuundo,  he  may 
"  recover  for  all  and  any  injury  done  during  the  disseisin."  20  Vin. 
464.  In  assize  *'  he  shall  recover  to  the  value  of  the  issues  of  the 
land."  7  Vin.  267.  And  in  trespass  with  coniinaundo  "  he  shall 
recover  the  natural  and  artificial  profits."  11  Coke,  51.  If  it  ap- 
pear in  assize  that  "  the  trees  which  the  disseizor  cut  were  used  in 
mending  the  houses,  they  shall  be  recouped."  8  Vin.  557.  So  in 
trespass  with  continuando  "  if  the  disseizee  hath  himself  taken  any 
of  the  corn,  grass,  or  trees,  they  shall  be  recouped;  for  in  both  cases, 
the  disseizee  has  back  his  property."  11  Coke,  52.  At  common 
law  the  demandant  in  assize  could  only  recover  damages  from  the 
disseizor  himself  and  not  from  his  alienee  ;  but  the  statute  of  Glo- 
cester  gives  damages  against  the  latter.  So  at  common  law  the 
action  of  trespass  with  continuando  could  only  be  sustained  against 
the  disseizor,  (1  Hob.  98);  but  it  is  certain  that  since  the  statute 
this  action  has  been  sustained  against  the  alienee  of  the  disseizor. 
Cro.  Eliz.  540.  To  conclude  the  resemblance.  Coke  says  in  Li- 
ford^  s  case,  "  that  I  shall  recover  in  this  action  of  trespass  in  the 
same  manner  that  a  disseizee  shall  recover  against  his  disseizor  in 
assize  at  common  law."  Entry,  followed  by  trespass,  was  the 
usual  remedy  when  the  disseisin  was  fresh,  and  assize  when  it  was 
ancient.  1  Reeves's  History,  324.  Hobart  says  "  if  the  disseizee 
has  reentered  and  thereby  lost  his  assize,  he  may  have  trespass 
with  continuando  for  the  mesne  profits."     Hob.  98.     He  may  re- 
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cover  the  profits  in  trespass,  because  he  can  no  longer  have  assize 
for  them  ;  and  clearly  therefore  he  must  recover  them  in  the  same 
manner  in  both  actions.  If  then  a  recovpei'  of  improvements  was 
allowed  in  one  action,  it  must  have  been  in  the  other,  for  they 
were  alternative  remedies  for  the  same  injury.  So  far  as  the 
assize  gave  damages,  it  was  in  nature  of  trespass ;  and  the  form 
of  the  action  of  trespass  is  favorable  to  recoupers,  for  Coke  says, 
as  before  mentioned,  that  if  the  disseizee  "  himself  take  any  of  the 
corn  or  trees,  they  shall  be  recouped,^^  and  it  is  a  common  thing, 
in  an  action  of  trespass,  for  the  ouster  of  a  personal  chattel  to 
show  that  the  article  has  been  restored,  in  order  to  mitigate  da- 
mages. It  is  said  in  12  Vin.,  tit.  Evidence,  158,  "  the  law  is  that  in 
lresj)ass  for  goods  taken  the  plaintiff  shall  recover  the  value  of 
them;  yet  if  the  plaintiff  re-Zia^"  the  goods  this  may  be  shown  in 
evidence  to  mitigate  the  damages."  If  I  may  show  that  I  have 
carried  back  the  plaintiff's  trees,  I  may  certainly  show  that  I  not 
only  carried  them  back  but  also  built  him  a  fence  with  them.  If 
he  may  show,  to  increase  damages,  that  when  I  broke  his  close, 
I  trample  down  his  corn,  I  may  show  in  mitigation  of  the  da- 
mage, that  I  mended  his  gate.  It  may  be  said,  therefore,  with 
certainty,  that  recoupers  were  and  might  be  made  in  the  action  of 
trespass  with  continuando,  when  brought  after  entry. 

3.  And  they  may  and  should  be  made  in  that  action  when 
brought  after  a  recovery  in  ejectment. 

When  a  man  has  recovered  possession  of  land  by  a  modern 
action  of  ejectment,  he  is  precisely  situated  like  a  disseizor  after 
entry  at  common  law ;  that  is,  he  has  got  his  land  and  no  da- 
mages. He  could  get  no  damages  on  the  ejectment,  because  the 
parties  were  fictitious ;  and  he  was  obliged  to  get  the  possession 
in  that  way,  because  he  is  prohibited  by  the  statute  from  making 
a  forcible  entry.  After  having  recovered  the  possession  he  pro- 
ceeds with  the  old  action  of  trespass,  which  was  formerly  brought 
after  an  entry.  All  the  recoupers  which  were  formerly  admissible 
in  this  action  ought  to  be  admitted  now.  There  are  many  strong 
reasons  for  it.  The  recoverer  in  a  modern  ejectment  must  be 
either  a  freeholder  or  a  termor.  If  a  freeholder,  he  ought  not  to 
be  placed  in  a  better  situation,  as  to  the  defendant's  right  of  re- 
tainer, by  the  fictions  of  the  court,  than  he  was  by  the  old  law ; 
and  by  the  old  law  the  improvements  would  be  recouped  in  either 
of  the  alternative  remedies  which  the  plaintiff  might  elect  to  pur- 
sue. If  he  be  a  termor,  he  should  not  be  placed  in  a  better  situ- 
ation as  to  this  particular  by  the  awarding  of  the  writ  of  possession 
than  he  was  before  the  courts  undertook  to  award  that  writ.  By 
the  old  law  the  plaintiff  recovered  in  ejectment  the  value  of  the 
whole  term,  but  the  term  itself  remained  in  the  hands  of  the  de- 
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fendant.  3  Bl.  Com.  300.  The  defendant  was  safe  as  to  his  im- 
provements, because  they  remained  on  the  land  which  he  retained 
during  the  term.  But  the  courts  undertook  to  give  back  the  term 
specifically  to  the  plaintiff  and  invented  the  writ  of  possession  in 
the  time  of  Henry  VII.  for  that  purpose.  3  Bl.  201 ;  Runnington 
on  Ejectment.  "  The  writ  of  ejectment  was  now  licked  into  the 
form  of  a  real  action,"  {GoodlUle  v.  Tombs,  3  Wils.  120,)  and  the 
damages  must  have  been  of  course,  lowered  from  the  full  value 
of  the  whole  term  to  the  value  of  the  profits  generally  ;  (3  Wils. 
121,)  and  because  this  action  now  assumed  the  form  and  the  effect 
of  a  real  action,  it  must  also  have  taken  the  character  of  a  real  ac- 
tion as  to  the  defendant's  right  of  retainer  for  improvements. 
Why  did  the  courts  of  law  award  the  writ  of  possession  ?  Black- 
stone  and  Runnington  say,  to  prevent  the  plaintiff  from  going  into 
chancery  for  a  restitution  of  the  land.  Now  if  the  courts  had  not 
allowed  the  defendant  recouper,  he  would  have  been  driven  into 
chancery  for  relief;  but  ihey  would  certainly  never  have  invented 
a  writ  to  relieve  the  plaintiff  from  going  into  chancery,  and  drive 
the  defendant  there  unnecessarily. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court.  (Duckett, 
J.,  absent.) 

Before  the  fictitious  action  of  ejectment  was  devised  by  the 
courts,  and  took  the  place  of  real  actions,  the  true  action  of  eject- 
ment was  brought  only  by  the  termor  himself  against  the  actual 
ejector,  and  the  term  itself  was  not  recovered,  but  only  damages 
to  the  value  of  the  residue  of  the  term  yet  to  come  ;  but  the  ac- 
tual ejector  still  retained  possession  of  the  land  ;  and  by  this 
means  secured  the  benefit  of  all  his  improvements.  When  the 
fictitious  action  of  ejectment  was  devised,  it  can  scarcely  be  sup- 
posed that  the  court  intended  to  deprive  the  defendant  of  any 
reasonable  benefit  which  he  had  before  in  the  old  form  of  action ; 
for  *^  in  Jictione  juris  semper  cequitas  existit. 

Again,  the  fictitious  action  of  ejectment  was  a  substitute  for  the 
assize  of  novel  disseisin,  the  assize  of  mort  (T ancestor,  or  for  an  ac- 
tual entry,  so  far  only  as  the  assize  or  the  entry,  restored  the  dis- 
seizee to  the  actual  possession  of  the  land.  It  did  not,  like  the 
assize,  afford  a  remedy  for  the  damages  sustained  by  the  disseizee 
by  being  kept  out  of  possession,  or  by  actual  injury  done  to  the 
land  and  premises.  This  defect  arose  from  the  circumstance  that 
the  parties  were  fictitious.  It  required  the  subsequent  action  of 
trespass  for  the  mesne  profits,  in  addition  to  the  fictitious  action  of 
ejectment,  to  make  the  remedy  equivalent  to  an  assize. 

Where  the  disseizee  regained  his  possession  by  reentry,  he  was 
entitled  to  the  action  of  trespass  with  a  coniinuando  for  the  mesne 
VOL.  I.  40 
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profits;  and  in  the  assize  and  in  the  action  of  trespass  after  re- 
entry, the  defendant  was  permitted  to  show,  in  mitigation  of  da- 
mages, that  he  had  sowed  the  land,  or  otherwise  increased  its 
vahie  by  improvements. 

The  Court  thinks  that  the  action  of  trespass  for  the  mesne  pro- 
fits, after  a  recovery  in  the  fictitious  action  of  ejectment,  is 
strictly  analogous  to  the  action  of  trespass  with  a  continuando 
after  an  entry,  and  to  that  part  of  the  remedy  by  assize  which 
gave  the  defendant  his  damages,  and  is  accompanied  by  the  same 
equitable  defence. 

The  opinion  of  the  Court,  therefore,  is,  that  the  improvements 
mentioned  in  the  case  agreed,  may  be  given  in  evidence  in  miti- 
gation of  damages  in  the  present  action. 


Miller  v.  Butler. 

A  bill  of  exchange  may  be  accepted,  by  the  drawee's  writing  the  word  "  accepted  " 
upon  it. 

In  an  action  by  the  indorsee,  against  the  acceptor  of  a  bill  of  exchange,  drawn  for  the 
amount  of  an  award,  the  acceptor  cannot  avail  himself  of  a  mistake  of  the  arbitra- 
tors in  making  up  the  award. 

Assumpsit  on  an  inland  bill  of  exchange,  drawn  by  Reed  on 
the  defendant,  in  favor  of  W.  Hartshorne,  Jr.,  or  order,  stating  it 
to  be  the  amount  of  an  award  between  Reed  and  the  defendant, 
which  bill  was  underwritten,  "  Excepted,  Tristam  Butler,"  in  the 
handwriting  of  the  defendant.  Hartshorne  indorsed  it  to  the 
plaintiff. 

Mr.  Swann,  for  the  defendant,  objected  that  that  was  not  an 
acceptance,  but  the  Court  (Duckett,  J.,  absent,)  overruled  the  ob- 
jection. 

Mr.  Sioann  then  offered  to  read  the  award,  (Hartshorne  being 
one  of  the  referees  who  had  signed  the  award,)  and  to  read  an 
acknowledgment  by  the  arbitrators  made  subsequent  to  the  award, 
that  if  a  certain  affidavit  (then  produced,)  had  been  produced  to 
them  before  the  award,  it  would  have  reduced  their  award  sixty 
dollars,  and  contended  that  the  defendant  had  a  right  to  discount 
those  sixty  dollars  against  the  plaintiff. 

But  the  Court  rejected  the  evidence,  the  bill  being  negotiable, 
and  in  the  hands  of  a  third  person. 
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Miller  v.  Moore. 

In  an  action  by  the  indorsee  of  a  pronjissory  note  against  the  maker,  the  plaintiff 
need  not  produce  written  evidence  of  the  authority  of  the  indorser's  agent  to 
indorse. 

Debt  on  a  promissory  note,  made  by  Moore  to  W.  T.  Alexan- 
der, or  order,  for  value  received,  negotiable  in  the  Bank  of  Alex- 
andria ;  indorsed,  "  Pay  to  Richard  and  Stephen  Winchester,  or 
order" — signed,  "William  T.  Alexander,  by  his  attorney  in 
fact,  John  T.  Wellford  "  —  and  "  pay  Mordecai  Miller,"  (signed) 
«  R.  &  S.  Winchester." 

Mr.  Sioann,  for  the  defendant,  contended  that  the  plaintiff  must 
show  a  written  authority  from  W.  T.  Alexander  to  John  T.  Well- 
ford,  to  indorse  and  transfer  the  note. 

But  the  Court  permitted  parol  {vivd  voce)  testimony  to  be 
offered,  to  show  that  Wellford  was  an  agent  for  Alexander,  and 
that  he  had  been  accustomed  to  indorse  the  name  of  Alexander 
on  notes,  and  that  Alexander  had  sanctioned  such  indorsements. 


Barnes  v.  Lee,  Bail  of  D.  Easton. 
A  clerical  error  in  the  record  may  be  amended  after  the  term. 

After  the  Court  had  given  an  opinion  on  the  law,  upon  the 
issue  of  nul  tiel  record^  (anle^  p.  430,)  but  before  the  judgment 
thereon  was  entered  on  the  minutes,  — 

Mr.  Jones,  for  the  plaintiff,  moved  to  quash  the  scire  facias^ 
which  the  Court  granted  on  payment  of  all  costs.  Mr.  Jones  then 
moved  the  Court  to  direct  the  clerk  to  amend  the  record  by  the 
minute-book.  On  certiorari  upon  suggestion  of  diminution,  the 
Court  below  will  order  a  clerical  mistake  to  be  corrected. 

Mr.  E.  J.  Lee,  contra.  Errors  in  the  office  can  only  be  cor- 
rected at  the  next  succeeding  term.  The  Court  cannot  correct 
even  a  clerical  error  after  the  term.  The  minutes  of  the  District 
Court  of  Virginia,  are  full  and  complete  records  at  length. 

Mr.  Jones,  in  reply.  This  is  a  misprision  of  the  clerk.  The 
record  is  not  made  up  during  the  term.  The  clerks  make  them 
up  in  vacation  from  the  minutes,  hence  the  minutes  are  directed 
by  law  to  be  signed.  Virginia  Law  of  12lh  December,  1792, 
§  46,  p.  81,  §  28,  p.  78 ;  Virginia  Law,  3d  December,  1792,  '^  35, 
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p.  89 ;  Norton's  case,  Style,  110 ;  Lovell  v.  Natchford,  Id.  120 ; 
Frazier  v.  Crosbie,  2  Wash.  130 ;  Poynes  v.  Francis,  Style,  191 ; 
Sanderson  v.  Raisin,  Id.  209;  Daivkes  v.  Payion,  Id.  218,  219  ; 
Finder  v.  Dawkes,  Id.  232  ;  Friend  v.  Baker,  Id.  339;  Kitchin- 
man^s  case,  Id.  374 ;  Barker  v.  Elmer,  Id.  412. 

Jfr.  jE.  X  Lee.  The  minute-book,  in  this  case,  does  not 
describe  the  form  of  the  recognizance,  so  that  there  is  nothing  to 
amend  by. 

The  Court  gave  leave  to  amend. 


Dixon's  Administrator  v.  Ramsay's  Executors. 

Counts  charging  the  defendants  as  executors,  upon  the  promise  of  their  testator,  and 
upon  their  own  promise  as  executors,  in  consideration  of  assets,  may  be  joined  in 
the  same  declaration,  and  the  judgment  upon  each  count  will  be  de  bonis  testutoris. 

The  declaration  contained  six  counts,  but  made  no  profert  of 
the  plaintiff's  letters  of  administration.  The  1st  count  was  on 
the  promise  of  the  testator.  2d.  Same,  quantum  valebant. 
3d.  Money  had  and  received  by  the  testator.  4th.  A  promise  by 
the  defendants  as  executors  in  consideration  that  testator  was 
indebted  and  in  consideration  of  assets.  0th.  Insimul  computassetj 
and  a  similar  promise  by  the  defendants  as  executors  in  consider- 
ation of  assets.  6th.  That  two  of  the  executors  accounted  as 
executors  with  plaintiff  and  a  like  promise.  General  demurrer  to 
the  declaration. 

Mr.  Taylor,  for  the  defendants,  contended  that  the  counts  were 
such  as  cannot  be  joined,  and  that  such  misjoinder  may  be  taken 
advantage  of  upon  general  demurrer,  and  so  may  the  want  of 
profert.  The  letters  of  administration  are  part  of  the  plaintiff's 
title  to  recover,  and  without  profert  the  defendant  is  not  entitled 
to  oyer  of  them.  Before  the  statute,  the  want  o(  profert  was  fatal 
on  general  demurrer,  for  it  was  matter  of  substance.  Com.  Dig. 
Pleader,  O,  17.  There  is  a  difference  between  the-Virginian  and 
the  English  statute  o(  jeofails.  The  Virginia  act  does  not  specify 
what  shall  not  be  fatal  on  general  demurrer.  It  must,  however, 
be  the  want  of  something  necessary  to  the  justice  of  the  case. 
An  account  stated  by  executors,  as  executors,  is  a  personal  under- 
taking ;  where  the  default  of  the  executor  is  the  cause  of  action, 
the  judgment  is  de  bonis  propriis.  Com.  Dig.  Pleader,  2  D.  15. 
If  the  judgments  upon  the  respective  counts  are  to  be  against  the 
defendants  in  different  rights,  the  counts  are  incompatible,  and 
there  can  be  no  correct  judgment  rendered  upon  them. 
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Mr.  E.  J.  Lee,  for  the  plainliff,  cited  the  cases  of  Courtney  v. 
Hunterh  Administrator,  [ajite,  265,]  and  Henderson  v.  Parson's 
Executors,  at  November  term,  1805,  (not  reported,)  and  Faxon  Sf 
Co.  V.  Dysonh  Administrators,  at  the  last  term,  [ante,  441.] 

The  Court  (Duckett,  J.,  absent,)  without  hearing  the  other 
side,  decided,  upon  the  authority  of  those  cases,  that  the  judgment 
upon  the  demurrer  ought  to  be  for  the  plaintiff. 


Scott  v.  Wise. 

A  prison-bounds  bond  may  be  assigned  by  a  deputy-marshal. 

The  Court  (Duckett,  J.,  absent,)  decided,  upon  general 
demurrer,  that  an  assignment  of  a  prison-bounds  bond  by  the 
deputy-marshal,  in  the  name  of  the  chief  marshal,  was  a  good 
assignment.  The  assignment,  on  oyer,  appeared  to  be  signed 
"  R.  Moss,  deputy-marshal,  for  D.  C.  Brent,  marshal  of  the  Dis- 
trict of  Columbia."  See  Virginia  law,  24th  November,  1792, 
p.  119,  ^  2. 


Lyles  v.  The  Common  Council  of  Alexandria. 

A  declaration  against  "  the  Common  Council  of  Alexandria,"  for  work  and  labor 
done  for  "  the  Mayor  and  Commonalty,"  must  show  how  the  new  corporation  is 
liable  for  the  debts  of  the  old. 

This  was  an  action  of  assumpsit  for  work  and  labor  done  by 
the  plaintiff  for  the  town  of  Alexandria,  under  its  old  charter  of 
1779,  when  its  corporate  name  was  "  The  Mayor  and  Common- 
alty of  the  Town  of  Alexandria,"  and  this  suit  was  brought 
against  the  corporation  under  its  new  charter  of  1804,  by  the  cor- 
porate name  of  "  The  Common  Council  of  Alexandria."  The 
declaration  stated  the  work  was  done  for  the  mayor  and  common- 
alty, &c.,  but  did  not  aver  that  the  new  corporation,  (the  common 
council,  &c.)  was  liable  for  the  debts  of  the  old,  nor  refer  to  the 
new  charter  by  which  it  was  so  made  liable. 

And  for  this  cause  the  Court  (Duckett,  J.,  absent,)  arrested 
the  judgment. 

Mr.  E.  J.  Lee,  for  the  plainliff. 

Mr.  Taylor,  for  the  defendant. 
40* 
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SOMMERVILLE    V.    FrENCH. 

The  Court  will  send  attachments  into  Maryland  for  witnesses  who  reside  within  one 
hundred  miles  of  Washington,  if  they  fail  to  attend  according  to  summons. 

W.  W.  Berry  having  been  summoned  by  the  marshal  of  ihe 
District  of  Cohimbia,  to  attend  as  a  witness  for  the  plaintiff  in  this 
cause,  and  failing  to  attend  when  called,— 

The  Court,  on  motion  of  Mr.  Morsell,  for  the  plaintiff,  ordered 
an  attachment,  directed  to  the  marshal  of  Maryland  ;  it  being  sug- 
gested that  the  witness  resides  in  Maryland.  (Duckett,  J., 
absent.) 

Several  other  attachments  were  issued  in  the  like  case  at  this 
term. 


United  States  v.   Donahoo. 

In  forcible  entry  and  detainer,  it  is  not  necessary  that  it  should  appear  upon  certiorari, 
that  the  inquest  was  taken  on  the  spot  where  the  force  was  used ;  nor  that  the 
jurors  should  appear  to  be  qualified  according  to  the  requisites  of  the  common  law. 

Inquisition  for  forcible  entry  and  detainer  brought  up  by  certi' 
orari. 

Mr.  Morsell  moved  to  quash  the  inquisition,  because  the  inquest 
was  not  taken  on  the  spot  where  the  force  is  alleged  to  have  been 
used,  and  because  it  did  not  appear  that  the  jurors  had  the  com- 
mon-law qualifications  of  grand  jurors;  this  being  a  proceeding 
at  the  common  law. 

Mr.  F.  S.  Key,  contra.  The  issue  is  joined  below  on  the  tra- 
verse of  the  force,  and  the  proceedings  were  there  arrested  by 
the  certiorari.  The  defendant  cannot  take  advantage  of  any  thing 
but  what  would  avail  him  in  arrest  of  judgment.  The  warrant  to 
the  marshal  is,  to  summon  sufficient  and  indifferent  persons  to 
inquire  upon  their  oath,  &c.,  and  it  does  not  appear  on  the  pro- 
ceedings that  they  were  not  sufficient. 

The  Court  (Fitzhugh,  J.,  absent,)  refused  to  quash  the  inqui- 
sition on  either  of  the  grounds  suggested. 
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Ferris  &  Gilpin  v.  Williams. 

The  plea  of  turn  assumpsit  infra  tres  annos  is  not  a  good  plea  to  a  count  upon  a  promis- 
sory note,  payable  thirty  days  after  date. 

The  State  of  Delaware  is  beyond  seas,  in  regard  to  the  District  of  Columbia,  within 
the  meaning  of  the  statute  of  limitations. 

The  declaration  was  upon  a  promissory  note,  payable  thirty 
days  after  the  14th  of  April,  1798,  made  at  Wilmington  in  Dela- 
ware, viz. :  at  Washington  county.  District  of  Columbia. 

Plea  1.  Non  assumpsit  and  issue.  2.  Non  assumpsit  infra  ires 
annos.     3.  Actio  non  accrevit  infra  tres  annos. 

General  demurrer  to  the  second  plea. 

Replication  to  third  plea,  that  the  note  was  made  and  delivered, 
and  the  money  due  thereon,  was  a  debt  contracted  by  the  said 
Thomas  Williams  with  the  plaintiffs,  abroad  in  foreign  parts  be- 
yond the  seas,  to  wit,  at  Wilmington,  in  the  State  of  Delaware,  in 
the  United  States  of  America,  and  the  plaintiffs  continued  and 
remained  abroad  in  foreign  parts,  beyond  the  seas,  as  aforesaid, 
at  the  place  aforesaid,  from  the  time  aforesaid,  and  long  before, 
and  always  since,  and  at  this  time ;  and  this  the  plaintiffs  are 
ready  to  verify.  General  demurrer  to  that  replication  and 
joinder. 

Mr.  Law,  for  the  defendant,  cited  the  Act  of  Limitations  of 
Maryland,  1715,  c.  23 ;  and  Xing'  v.  Walker,  1  W.  Bl.  286 ;  and 
Ward  V.  Hallam,  2  Dallas,  217. 

Mr.  Morsell,  for  the  plaintiff,  mentioned  the  case  of  Pancoast  v. 
Addison,  in  which  the  General  Court  of  Maryland,  after  full  argu- 
ment and  great  deliberation,  decided  that  another  State  of  this 
Union  is  beyond  seas  within  the  meaning  and  reason  of  the  statute. 

Judgment  for  the  plaintiffs  upon  the  demurrers. 


United  States  v.  W.  Smith. 

Logs  in  a  fence  are  not  the  subject  of  larceny,  the  fence  being  in  law  annexed  to  the 

freehold. 

Indictment  for  stealing  fence-logs,  the  property  of  John  Orr, 
from  a  worm  fence.  The  fence  consisted  of  ten  logs,  two  sup- 
porting a  rider. 

Mr.  Morsell  and  Mr.  Caldwell,  for  the  defendant,  contended 
that  it  was  not  larceny,  but  trespass.  The  fence  is  part  of  the 
freehold,  and  would  have  gone  to  the  heir,  and  not  to  the  execu- 
tor.    It  could  not  be  taken  in  execution.    Orr  was  the  tenant  of 
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W.  Brent.  Mr.  Caldwell  contended,  the  fence  was  the  property 
of  W.  Brent,  (which  Orr  admitted  in  his  testimony,)  and  not  of 
Orr. 

The  Court  instructed  the  jury  that  it  was  a  felony;  but  having 
doubts,  said  they  would  hear  a  motion  for  a  new  trial  or  in  arrest 
of  judgment,  if  a  verdict  of  guilty  should  be  found  —  which  was 
found  accordingly. 

And  on  consideration,  the  Court,  (nem.  com.)  was  of  opinion  that 
it  was  no  felony ;  that  the  fence  was  to  be  considered  as  annexed 
to  the  freehold,  and  would  descend  with  the  land  to  the  heir,  and 
would  not  go  to  the  executors. 

Judgment  arrested. 

♦ 

McLaughlin's  Administrator  v.  Samuel  Turner. 

Upon  a  count  "for  sundry  matters  properly  chargeable  in  account,  as  by  account  an- 
nexed," it  is  not  necessary  that  the  account  should  be  such  as  would  be  evidence  per 
se  under  the  Act  of  Maryland,  1729,  c.  20. 

The  day  stated  in  the  declaration  is  not  material,  so  that  the  articles  were  delivered 
and  payable  before  the  action  brought. 

The  1st  count  of  the  declaration  slated  that  the  defendant  was 
indebted  to  the  plaintiff  "  for  sundry  matters  properly  chargeable 
in  account,  as  by  an  account  thereunto  annexed."  The  2d  count 
was  for  board  and  lodging,  and  other  necessaries  for  twelve 
months. 

The  plaintiff  produced  an  account  for  a  tavern-bill,  and  proved 
that  he  presented  the  account  to  the  defendant,  who  said  there 
were  other  credits  on  a  former  account,  and  he  would  produce 
them  and  settle  the  account. 

Mr.  Caldwell  and  Mr.  Morsell,  for  the  defendant,  contended 
that  the  evidence  did  not  support  thq  first  count,  and  that  no  evi- 
dence could  be  given  upon  that  count,  but  an  account  which 
would  in  itself  have  been  evidence  under  the  act  of  1729,  c.  20, 
under  which  act  alone  they  contended  the  count  was  good.  The 
issues  were  non  assumpsit  and  limitations.  There  was  no  demur- 
rer. 

But  the  Court  {nem.  con.)  said,  if  the  count  is  bad,  he  might 
have  demurred,  or  might  move  in  arrest  of  judgment.  But  if  the 
count  is  good,  there  can  be  no  question  but  that  the  evidence 
offered  will  support  it. 

Mr.  Morsell  contended  also,  that«the  plaintiff  could  not  give  in 
evidence  any  charge  for  articles  delivered  before  the  4th  of  May, 
1805,  the  day  laid  in  the  declaration. 

But  the  Court  {nem.  con.)  said  the  day  was  immaterial,  so  that 
the  articles  were  delivered  and  payable  before  the  action  brought. 
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Negro  Reason  r.  Bridges. 


Lee  V.  Welch. 

When  a  bond  for  the  payment  of  money  is  filed,  an  affidavit  to  hold  to  bail  is  not  ne- 
cessary, and  the  Court  will  not  mitigate  the  bail  upon  affidavit  that  the  whole  is  not 
due ;  nor  receive  as  bail  persoits  not  resident  in  the  district. 

This  was  an  action  of  debt  on  a  bond  in  the  penalty  of  six  thou- 
sand dollars.  There  was  an  indorsement,  the  precise  meaning  of 
which  could  not  well  be  understood. 

Mr.  F.  S.  Key  objected,  that  there  ought  to  have  been  an  affi- 
davit to  show  the  precise  amount  claimed  by  the  plaintiff',  and 
moved  for  leave  to  appear  for  the  defendant  without  special  bail. 

But  the  Court  (new.  con.)  upon  the  authority  of  Smith  v.  Wat- 
son, June,  1806,  in  this  Court,  [ante,  311,]  overruled  the  objection. 

Mr.  Key  then  moved  the  Court  to  limit  the  amount  of  bail  to  a 
certain  sum,  and  said  he  could  produce  an  affidavit  that  the  whole 
was  not  due. 

But  the  Court  refused,  and  also  refused  to  receive  persons  resi- 
dent in  Baltimore  as  bail.     The  defendant  was  committed. 


Wilson  v.  Kedgeley. 

Trespass  vi  tt  armis  lies  by  the  owner  of  a  slave  against  a  stranger  who  beats  the  slave 
per  quod  servitium  atnisit. 

Trespass  vi  et  armis,  for  beating  his  slave,  whereby  he  lost  his 
services. 

Mr.  F.  S.  Key  moved  in  arrest  of  judgment,  that  trespass  vi  et 
armis  does  not  lie  by  the  master  in  such  a  case.  But  it  ought  to 
have  been  trespass  on  the  case. 

Motion  overruled.     See  Esp.  N.  P.  380,  598 ;  3  Bl.  Com.  393. 


Negro  Reuben  Reason  v.  John  Bridges. 

If,  after  eight  jurors  have  been  sworn  in  chief,  the  defendant  challenge  one  for  favor, 

the  challenge  shall  be  tried  by  the  jurors  already  sworn. 
A  juror  shall  not  be  examined  on  oath  as  to  his  religious  opinions,  on  the  subject  of 

slavery,  nor  will  the  Court,  on  a  challenge  for  favor,  suffer  evidence  to  be  given  to 

the  triors  as  to  the  prevailing  opinion  of  individuals  of  the  religious  sect  to  which  the 

juror  belongs. 

Petition   for   freedom.     The   defendant  having   challenged 
twelve  of  the  jurors  peremptorily,  challenged  Mr.  Smith,  one  of 
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the  tales,  for  favor.  Eight  jurors  having  been  sworn,  were  sworn 
as  triors. 

The  Court  refused  to  suffer  Mr.  Smith  to  be  examined  on  oath 
as  to  his  religious  opinions,  whether  he  was  a  Methodist,  and  whe- 
ther the  Methodists  had  rehgious  scruples  as  to  the  legality  of  sla- 
very. A  witness  was  sworn,  who  testified  that  it  was  not  an  es- 
sential tenet  of  their  religion  that  slavery  was  contrary  to  the 
divine  law  ;  but  some  of  them  were  of  that  opinion. 

The  Court  refused  to  permit  the  witness  to  be  asked  whether 
it  was  the  prevailing  opinion  among  the  people  called  Methodists, 
and  decided  that  it  was  incumbent  on  the  party  challenging  to 
show,  either  that  it  was  an  essential  tenet  of  their  religion,  or  was 
the  individual  opinion  of  the  juror. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


JUNE  TERM.  1808,  AT  WASHINGTON. 


CoNTEE  et  al.  V.  Godfrey. 

The  rent-rolls  and  books  of  the  lord  proprietors  of  Maryland  may  be  given  in  evi- 
dence to  supply  the  want  of  a  deed,  and  may  be  explained  by  parol. 

If  one  of  four  parceners  be  an  alien  the  whole  descends  to  the  remaining  three. 

A  British  subject  could  not,  in  1793,  inherit  lands  in  the  United  States  from  a  citizen 
of  the  United  States. 

The  statute  of  7  Ann.  c.  5,  §  3,  does  not  apply  to  children  bom  nndcr  the  same  alle- 
giance with  that  of  their  father. 

A  decree  of  partition  between  heirs,  some  of  whom  are  aliens,  does  not  estop  those  who 
were  not  aliens  from  claiming  the  whole  in  ejectment. 

A  decree  of  partition  does  not  pass  any  thing  from  one  coparcener  to  another. 

Ejectment  for  a  tract  of  land  called  "  Argyle,  Cowell,  and 
Lawn." 

The  plaintiff,  to  support  his  title,  produced  a  patent  from  Lord 
Baltimore,  dated  December  8, 1722,  to  Randal  Black,  and  a  deed 
from  John  Bradford  to  Richard  Lee,  for  the  same  land,  dated  Au- 
gust 3,  1737,  but  did  not  produce  any  deed  from  Black  to  Brad- 
ford. As  evidence  from  which  the  jury  might  presume  such  a 
deed,  he  offered  to  read  the  entries  in  the  Lord  Proprietors'  books, 
charging  Richard  Lee  with  the  quitrents  of  a  tract  called  Angle, 
and  offered  parol  evidence  to  prove  that  Angle  meant  Argyle, 
Cowell,  and  Lawn. 

Mr.  P.  B.  Key,  for  the  defendant,  objected  that  parol  evidence 
could  not  be  admitted  to  explain  the  record. 

But  the  Court  (Cranch,  C.  J.,  contra,)  permitted  the  evidence 
to  be  given. 

Evidence  was  also  given  of  the  possession  of  Richard  Lee  and 
his  heirs  down  to  Russell  Lee,  who  was  a  citizen  of  the  United 
Stales,  and  died  intestate  in  1793,  leaving  four  sisters  his  heirs  at 
law,  one  of  whom  (Mrs.  Dawson)  was  a  British  subject  at  the 
time  of  his  death.  See  Dawson  v.  Godfrey,  in  Sup.  Ct.  U.  S.  4 
Cranch,  321.  The  other  three  w^ere  citizens  of  the  United  States, 
and  are  the  lessors  of  the  plaintiff  in  this  action. 
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The  Court  {nem.  con.)  instructed  the  jury  that  if  they  found  the 
facts  to  be  as  stated,  they  ought  to  presume  a  valid  deed  of  con- 
veyance from  Black  to  Bradford. 

Mr.  Keij,  for  the  defendant,  contended  that  the  plaintiff  could 
not  recover  the  share  which  would  have  descended  to  Mrs.  Daw- 
son if  she  had  not  been  an  alien ;  and  that  the  four  sisters  consti- 
tuted but  one  heir.  2  Bl.  Com.  187;  Bac.  Ab.  tit.  Parcener; 
Co.  Lit.  163  (b) ;  Co.  Lit.  8  (a). 

M)'.  C.  Lee  and  Mj\  Jones,  for  the  plaintiff,  relied  upon  the  opi- 
nion of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Daioson  v.  Godfrey,  4  Cranch,  321. 

The  Court  {nem.  con.)  was  of  opinion,  upon  the  authority  of  that 
case,  that  Mrs.  Dawson  was  to  be  considered  as  an  alien  born, 
and  as  never  having  had  a  right  to  inherit  lands  in  the  United 
States ;  and  consequently,  that  the  whole  land  descended  to  the 
three  other  sisters,  the  lessors  of  the  plaintiff. 

Mr.  Key  then  contended,  that  as  the  father  of  the  four  sisters 
was  born  in  Maryland,  and  was  there  at  the  time  of  the  Revolu- 
tion, he  was  a  natural-born  subject  of  the  State  of  Maryland,  and 
that  his  child  (Mrs.  Dawson)  born  out  of  the  allegiance  of  that 
Slate,  was  a  subject  of  that  State,  and  entitled  to  inherit  under  the 
English  statute  of  7  Anne,  c.  5,  §  3,  which  he  contended  was  in 
force  in  Maryland,  by  virtue  of  the  Bill  of  Rights  of  that  State. 

The  Court,  [nem.  con.  but  not  without  some  doubt,)  was  of 
opinion  that  the  statute  of  7  Anne,  c.  5,  §  3,  did  not  protect  the 
right  of  Mrs.  Dawson.  She  and  her  parents  were  under  the  same 
allegiance  at  the  time  of  her  birth  ;  and  if  the  statute  is  adopted 
by  the  Bill  of  Rights  of  1777,  yet  it  cannot  look  back  and  make 
her  born  under  a  different  allegiance,  contrary  to  the  fact. 

Mr.  Key  then  contended  that  the  lessors  of  the  plaintiff  were 
estopped  by  the  decree  of  partition  made  by  the  Chancellor  of 
Maryland,  from  denying  Mrs.  Dawson's  right. 

But  the  Court  decided  that  they  were  not  estopped. 

Mr.  Key  then  contended  that  Mrs.  Dawson  took  by  purchase 
under  the  decree,  and  not  by  descent ;  and  can  therefore  lake  and 
hold  until  office  found,  especially  as  the  chancellor  had  decreed 
that  she  should  pay  money  to  the  other  heirs,  in  consequence  of 
having  had  the  largest  portion  allotted  to  her  in  the  partition. 

But,  PER  Curiam,  the  partition  passed  nothing  from  the  three  sis- 
ters to  Mrs.  Dawson.  The  decree  cannot  be  enforced,  as  it  was 
founded  upon  a  mistake  of  the  rights  of  the  parties;  and  there  is 
no  evidence  of  the  money  having  been  paid. 

Verdict  for  the  plaintiffs.  Bills  of  exceptions  were  taken,  but 
no  writ  of  error  was  prosecuted. 
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Byrne  r.  Carpenter,  Special  bail  of  King. 

The  discharge  of  the  principal  under  the  insolvent  act,  heforc  the  return  of  the  ca.  sa., 
may  be  pleaded  in  bar  to  a  scire  facias  against  the  bail. 

Scire  facias.  Plea,  that  King  was  discharged  under  the  insol- 
vent law,  before  the  return  of  the  capias  ad  satisfaciendum.  Gen- 
eral demurrer. 

Mr.  Youngs,  for  the  plaintiff.  The  insolvent  act  provides  that 
the  discharge  of  the  debtor  shall  not  discharge  any  other  person, 
from  any  undertaking,  &c.  The  plaintiff  has  a  right  to  have  the 
defendant  brought  in,  so  that  he  may  be  served  with  notice  of  a 
petition  to  vacate  his  discharge. 

Mr.  Caldwell,  contra.  Whatever  discharges  the  principal  from 
the  obligation  of  surrendering  his  body,  is  a  discharge  to  the  bail. 

The  bail  cannot  hold  the  principal  in  custody  after  his  discharge 
under  the  insolvent  act.  Upon  apphcation  to  a  judge,  he  is  bound 
to  discharge  him.  If  the  bail  surrenders  him,  the  Court  must  dis- 
charge him,  whether  the  discharge  is  fraudulent  or  not.  The  sur- 
render of  the  principal  would  be  nugatory,  and  the  law  will  not 
oblige  a  man  to  do  a  void  act. 

The  principal,  upon  his  discharge,  may  and  generally  does  go 
off;  and  if  the  bail  cannot  hold  him,  it  would  be  a  hard  case. 
Cur.  adv.  vuU. 

December  term,  1808.  Judgment  for  the  defendant,  on  the 
demurrer,  {nem.  con.) 


McGowAN  V.  Timothy  Caldwell. 

After  a  plea  of  general  performance,  a  rejoinder  stating  an  excuse  for  not  performing 
is  bad. 

A  decree  for  a  divorce  o  vinculo,  and  declaring  that  the  articles  entered  into  previously 
for  alimony  should  remain  in  force,  is  no  bar  to  an  action  upon  a  bond  given  to  per- 
form those  articles. 

Debt  on  bond  for  performance  of  covenants  for  separate  main- 
tenance of  the  defendant's  wife.  Plea,  general  performance.  Re- 
plication, non-payment  of  annuity.  Rejoinder,  divorce,  and  decree 
for  alimony  in  Vermont.     General  demurrer,  and  joinder. 

Mr.  Jones,  and  Mr.  F.  S.  Key,  for  the  defendant,  contended  that 

the  bond  is  made  void  by  the  decree,  although  he  admits  that  the 

covenants  remain  in  force.     When  a  person  gets  a  security  of  a 

higher  nature  it  merges  the  lower  security.     It  is  the  same  as  if  a 
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judgment  had  been  recovered  on  the  bond.  The  court  of  Ver- 
mont has  decreed  the  execution  of  the  articles ;  but  nothing  is 
said  of  the  bond.  The  divorce  a  vinculo  matrhnonii  dissolves  all 
the  relation  of  husband  and  wife,  and  all  the  obligations  of  that 
relation.  It  dissolves  not  only  the  primary  obligations,  but  all  ob- 
ligations or  contracts  founded  upon  such  primary  obligations.  If 
the  court  had  decreed  a  less  alimony,  or  that  a  smaller  sum 
should  be  allowed,  the  bond  would  have  been  void.  So  if  a  larger 
sum  had  been  allowed.  The  court  in  Vermont,  decreed  that  in 
lieu  of  all  other  alimony,  the  articles  should  remain  in  force  as  if 
the  decree  of  divorce  had  not  been  made. 

Mr.  Laiu  and  Mr.  Morsel/,  in  reply.  The  court  in  Vermont 
could  not  annul  the  bond,  and  discharge  the  surety.  Smith  v. 
Buchannan,  1  East,  11.  McGowan,  the  trustee,  did  not  get  a 
higher  security.  It  is  not  a  decree  enforcing  the  articles.  The 
covenants  are  not  void  ;  the  consideration  has  not  failed  ;  the  con- 
sideration was  not  marriage,  but  separation. 

The  dissolution  of  the  marriage  does  not  dissolve  agreements 
and  contracts  of  the  parties  grounded  not  on  the  marriage  but  on 
the  separation.  The  decree  says  that  the  covenants  should  not 
lose  their  effect.  The  court  in  Vermont,  did  not  intend  to  dis- 
charge the  covenants,  or  the  bond  given  to  secure  their  perform- 
ance. 

The  Court  (nem.  con.)  adjudged  the  rejoinder  to  be  bad  ;  not 
only  as  a  departure  from  the  plea,  but  as  bad  in  substance,  the 
bond  not  being  affected  by  the  decree. 


Negro  Harry  Davis  v.  John  Baltzer. 

The  list  of  slaves  required  by  the  law  of  Maryland,  1796,  c  67,  must  be  delivered  to 
the  clerk  of  the  county  into  which  they  shall  be  first  brought,  and  within  three 
months  thereafter. 

The  Court  (Cranch,  C.  J.,  absent,)  decided  that  the  master's 
entry  of  the  slave,  with  the  clerk  of  this  Court,  made  this  day, 
was  not  a  compliance  with  the  Act  of  Maryland,  1796 ;  the  slave 
having  been  brought  into  the  State  of  Maryland,  from  Virginia, 
by  Daniel  Dulany,  in  the  year  1797 ;  and  that  it  ought  to  have 
been  made  with  the  clerk  of  the  Court  of  the  county  into  which 
the  slave  was  first  brought.  The  slave  was  sold  by  Dulany  within 
fourteen  months  after  he  was  brought  into  Maryland. 

Verdict  for  the  petitioner. 
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McLaughlin  v.  Stelle. 

Jurisdiction.    Non  pros. 

Assumpsit.  Verdict  for  ^11.  Nonpros.:  it  being  below  the 
jurisdiction  of  this  Court.  See  Currey  v.  Fletcher^  December  terra, 
1802,  [ante,  113.] 

« 

Smith,  use  of  Higden,  v.  Nicholas  L.  Queen. 

In  an  action  of  debt  on  a  sealed  note,  if  the  verdict  be  reduced  below  twenty  dollars 
by  payments  proved  at  the  trial,  judgment  of  non  pros,  must  be  entered. 

Debt,  on  a  note  under  seal.  There  were  payments  proved 
which  reduced  the  amount  due  to  seventeen  dollars  and  thirty 
cents. 

The  verdict  is,  "  we  find  for  the  plaintiff  and  find  the  sum  due 
on  the  note  to  be  seventeen  dollars  and  thirty  cents." 

Mr.  Van  Home,  for  the  defendant,  moved  for  judgment  of  non 
pros.,  under  the  Act  of  Maryland,  1796,  c.  68,  <§>  9. 

Mr.  Caldwell.  The  courts  in  Maryland  are  expressly  limited. 
The  jurisdiction  of  this  Court  is  general.  See  the  Act  of  Con- 
gress, February  27,  1801,  ^  5,  [2  Stat,  at  Large,  106, J  and  May 
3,  1802,  §  4,  [2  Slat,  at  Large,  194.] 

If  the  defendant  can  defeat  the  plaintiff*  before  a  justice  of  the 
peace,  by  not  pleading  discount,  &c.,  and  can  defeat  the  plaintiff 
in  this  Court  by  pleading  discount,  the  plaintiff  would  be  totally 
defeated. 

The  plaintiff  cannot  always  ascertain  what  sum  he  ought  to 
credit.  The  defendant  may  refuse  to  settle  accounts,  &c.  Curia 
advisare  vuU.  December  term,  1808,  judgment  of  nonpros,  was 
entered.  See  Woo/let  v.  Cloutman,  Dong.  244  ;  Wase  v.  Wj/burd, 
Id.  246 ;  Aihoay  v.  Burrows,  Id.  263;  Wiltshire  v.  Lloyd,  Id.  381, 
382;  Pitts  v.  Carpenter,  2  Str.  1191. 


Stoddert  &  Mason  v.  Waters  &  Griffith  et  al. 

Notice  to  dissolve  an  injunction  must  be  given  ten  days  before  the  term  ;  if  given  in 
term,  a  term's  notice  is  required. 

Mr.  Jones,  for  the   defendants,  having  filed  answers  on  the 
first  day  of  the  terra,  and  then  entered  notice  of  motion  for  dis- 
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solution  on  the  docket,  and  ten  days  having  expired  since  the 
entry,  he  now  moved  the  Court  to  dissolve  the  injunction. 

The  bar  generally  stated  the  construction  of  the  rule  to  have 
been  that  there  must  be  ten  days'  notice  before  term,  or  if  the  no- 
tice be  given  in  terra,  a  term's  notice  is  required. 

The  Court  [nem.  con.)  said  it  was  the  construction  which  had 
always  been  given  to  the  rule. 

Mr.  Jones  then  moved  to  have  the  rule  amended. 

But  the  Court  declined,  thinking  the  construction  of  the  rule 
reasonable. 


CIRCUIT   COURT   OF  THE    UNITED    STATES. 

JULY  TERM,  1808,  AT  ALEXANDRIA. 


"Wellford  v.  Miller. 

This  Court  will  not  grant  a  commission,  in  a  civil  action  at  common  law,  to  take  the 
deposition  of  a  witness  residing  in  Virginia  within  one  hundred  miles  of  the  place 
of  trial,  because  he  may  be  summoned  to  attend  personally. 

Upon  affidavit  that  witnesses  resided  in  Fredericksburg,  (less 
than  one  hundred  miles  from  Alexandria)  — 

M?:  Youngs,  and  Mr.  Jones,  for  the  plaintiff,  moved  for  a  com- 
mission to  Virginia,  to  take  the  depositions  of  those  witnesses  to 
be  used  as  well  in  a  suit  in  chancery,  as  at  common  law  depend- 
ing in  this  Court.  The  chancery  suit  was  at  issue  and  a  general 
dedimus  had  been  awarded. 

The  Court  (Duckett,  J.,  absent,)  suffered  the  commission  to 
issue  in  the  chancery  suit,  considering  it  as  in  aid  of  the  general 
commission  heretofore  awarded.  But  refused  it  in  the  common- 
law  case,  because  the  witnesses  (residing  within  one  hundred 
miles)  might  be  summoned  to  attend  this  Court  personally. 

The  law  of  Virginia  of  29th  November,  1792,  §  13,  p.  279, 
was  cited  by  Mr.  Youngs,  which  allows  a  commission  to  issue 
when  the  witness  resides  beyond  sea,  or  in  a  foreign  country,  or 
in  any  other  of  the  United  States. 


United  States  v.  Slacum. 

The  Act  of  Congress  of  the  30th  of  April,  1790,  §  32,  which  limits  the  prosecution  of 
offences  not  capital  to  two  years,  applies  to  cases  of  assault  and  battery  at  common 
law  in  the  District  of  Columbia. 

The  finding  of  an  informal  presentment  is  not  the  finding  or  instituting  of  the  indict- 
ment, so  as  to  take  the  case  out  of  the  statute. 

Indictment  for  assault  and  battery.  The  defendant  pleaded 
the  Act  of  Congress  of  April,  1790,  [1  Stat,  at  Large,  112,]  by 
which  prosecutions  are  limited  to  two  years,  after  the  offence 
committed. 

41* 
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Replication  thai  a  presentment  was  found  for  the  offence  within 
the  two  years.     General  demurrer. 

Mr.  Swann,  for  the  defendant.  The  words  of  the  act  are, 
"  Nor  shall  any  person  be  prosecuted,  tried,  or  punished  for  any 
offence  not  capital,  nor  for  any  fine  or  forfeiture  under  any  penal 
statute,  unless  the  indictment  or  information  for  the  same  shall  be 
found  or  instituted  within  two  years  from  the  time  of  committing 
the  offence,  or  incurring  the  fine  or  forfeiture  aforesaid." 

The  Supreme  Court  of  the  United  Stales,  in  the  case  of  Adams 
V.  Wood,  2  Cranch,  336,  decided  that  the  statute  was  a  bar  to  all 
kinds  of  prosecution  and  for  offences  created  by  acts  of  Congress 
since  1790. 

Mr.  Jones,  Attorney  for  the  United  Slates  for  the  District  of  Co- 
lumbia, contended,  that  the  Act  of  Congress  applies  only  to  of- 
fences created  by  acts  of  Congress,  not  to  cases  of  assault  and 
battery  at  common  law.  At  the  time  of  passing  the  Act  of  Limit- 
ation, there  were  no  crimes  against  the  United  States,  but  statu- 
tory crimes. 

Instituting  an  indictment,  is  as  appropriate  as  finding  an  indict- 
ment. The  presentment  was  the  institution  of  the  indictment.  A 
presentment  is  tantamount  to  an  indictment.  An  indictment  is 
only  a  specification  of  a  presentment.  Instituted  is  a  broader 
term  than  found. 

Mr.  Siaann,  in  reply.  The  general  acts  of  Congress  apply  to 
this  district,  unless  repugnant  to  the  adopted  laws  of  Virginia. 
Assault  and  battery  is  included  in  the  Act  of  Congress,  and  is 
within  the  reason  of  the  cases  mentioned  in  the  act. 

If  an  informal  presentment  of  a  grand  jury  may  be  said  to  be 
the  institution  of  an  indictment,  the  act  might  be  completely 
evaded. 

The  Court  (Duckett,  J.,  absent,)  was  of  opinion  that  the  Act 
of  Congress  applied  to  cases  of  assault  and  battery  ;  that  the  find- 
ing of  a  previous  presentment  was  not  the  finding  nor  institution 
of  the  indictment ;  that  the  Act  of  Congress  was  a  good  bar  to 
the  prosecution  ;  and  that  therefore  the  replication  was  bad. 


United  States  v.  Faw. 

A  justice  of  the  peace  cannot  discharge  a  prisoner  who  haa  been  connmitted  for  trial 
on  a  charge  of  felony ;  nor  can  he  take  money  in  lieu  of  bail.  But  he  is  not  liable 
for  80  discharging  the  prisoner,  unless  he  did  it  contemptuously  and  wilfully,  and 
with  evil  intent. 

Indictment  for  misdemeanor  in  office  of  justice  of  the  peace  in 
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taking  the  personal  recognizance  of  Harry  Allen,  in  the  sum  of 
one  hundred  dollars,  charged  with  theft  of  goods  to  the  amount  of 
sixty  dollars,  and  receiving  one  hundred  dollars  in  cash  in  lieu  of 
bail  or  security. 

Mr.  E.  J.  Lee  and  Mr.  C.  Lee,  for  the  defendant,  contended 
that  the  justice  acted  judicially,  and  that  it  was  an  error  in  judg- 
ment for  which  he  is  not  liable  to  answer  criminally,  and  that  he 
has  a  right  to  take  the  money ;  and  cited  Cro.  Car.  446. 

Mr.  Jones,  United  Stales  Attorney,  contended  that  it  is  not  ne- 
cessary to  show  a  corrupt  motive,  but  that  the  defendant  is  liable 
for  gross  ignorance.  He  acted  ministerially,  and  if  it  be  a  palpa- 
bly illegal  act,  he  is  punishable. 

Mr.  E.  J.  Lee,  for  the  defendant.  A  justice  of  the  peace  is  not 
liable  unless  he  acts  from  corrupt  motives.  Rex  v.  Jackson  et  al., 
1  T.  R.  653.  He  has  a  right  to  bail  after  commitment,  and  to 
discharge  without  habeas  corpus. 

Mr.  C.  Lee  prayed  the  Court  to  instruct  the  jury  that  if  they 
should  be  satisfied  by  the  evidence,  that  the  defendant  acted  up- 
rightly and  without  corrupt  motives,  he  ought  to  be  acquitted,  and 
so  unless  they  should  be  satisfied  by  the  evidence  that  he  did  it 
contemptuously. 

Mr.  Jones,  contra.  The  defendant  had  no  right  to  discharge 
at  all  after  commitment ;  and  no  authority  to  take  money  as  a  de- 
posit in  lieu  of  bail  for  a  person  charged  with  felony. 

The  Court  (Duckett,  J.,  absent,)  said  they  had  no  doubt  on 
those  points.  The  justice  of  peace  cannot  discharge  after  com- 
mitment for  trial,  nor  can  he  take  money  in  lieu  of  bail. 

The  Court  (Duckett,  J.,  absent,)  instructed  the  jury  that  un- 
less they  should  be  satisfied  that  the  acts  were  done  contemptu- 
ously, wilfully,  and  with  an  evil  intent,  they  ought  not  to  find  the 
defendant  guilty.  (The  words  wilfully  and  contemptuously  were 
used  in  the  indictment.) 

The  jury  found  a  special  verdict,  that  Faw  acted  illegally,  in 
taking  the  money  in  lieu  of  bail,  and  in  discharging  the  traverser 
from  imprisonment;  but  he  thus  acted  through  ignorance  and  mis- 
take of  the  law,  and  without  any  sinister  or  corrupt  motive. 

Judgment  for  the  traverser  on  the  verdict,  Duckett,  J.,  ab- 
sent. 


United  States  v.  Faw. 

A  constable  having  a  warrant  to  arrest  a  man  for  assault  and  battery,  has  a  right  to 
break  open  the  door  of  the  offender's  dwelling-house  to  arrest  him. 

Indictment  for  not  doing  all  in  his  power  to  prevent  a  riot, 
whereby  a  man  was  killed. 
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Mr.  Jones,  for  the  United  States,  prayed  the  Court  to  instruct 
the  jury,  that  neither  the  constable  nor  the  magistrate  had  a  right 
to  break  open  the  door  of  the  house  inhabited  by  a  man,  to  arrest 
him  upon  a  warrant  for  an  assault  and  battery, 

Which  the  Court  refused.     Duckett,  J.,  absent. 

The  jury  found  the  defendant  not  guilty. 


Hodgson  v.  Butts. 

The  purchaser  of  a  vessel,  who  has  paid  the  expenses  and  disbursements  of  a  previous 
voyage  upon  the  order  of  the  master,  cannot  recover  them  from  the  master,  although 
he  paid  them  under  a  mistaken  expectation  that  he  was  to  be  reimbursed  out  of  the 
freight. 

Assumpsit  to  recover  the  expenses  and  disbursements  of  the 
schooner  Mississippi,  which  the  plaintiff  (who  was  the  owner,  by 
virtue  of  an  absolute  bill  of  sale  made  by  R.  &  J.  Hamilton  to 
him,  after  the  end  of  the  voyage,)  had  paid  on  the  orders  of  the 
defendant,  who  had  been  master  of  the  schooner  during  the  voy- 
age, and  who  had  received  the  freight,  and  applied  it  according 
to  the  directions  of  the  former  owners,  R.  &  J.  Hamilton. 

Mr.  Jones,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  in  effect,  that  the  defendant  was  not  liable,  although  the 
plaintiff  had  paid  those  expenses  and  disbursements,  under  a  mis- 
taken expectation  that  he  was  to  be  reimbursed  out  of  the  freight 
which  the  vessel  had  earned,  whether  he  paid  them  before  or  after 
he  obtained  possession  of  the  vessel. 

The  defendant,  the  master,  was  not  liable  to  the  seamen  for 
their  wages,  unless  he  had  shipped  them,  and  had  personally 
made  agreement  with  them.  But  if  he  had  paid  them,  he  would 
have  a  lien  on  the  vessel  therefor,  vvhich  would  have  followed  the 
vessel  into  the  hands  of  the  plaintiff,  so  that  he  could  not  have  ob- 
tained a  clear  title  until  he  had  refunded  them.  Abbott  on  Ship- 
ping, 106. 

Mr.  Swann  and  Mr.  E.  J.  Lee,  for  the  plaintiff,  prayed  the 
Court  to  instruct  the  jury,  in  effect,  that  if  the  plaintiff  was  not  the 
owner  of  the  vessel,  and  the  orders  were  drawn  up  on  the  per- 
sonal credit  of  the  defendant ;  or,  if  at  the  time  of  drawing  it  was 
understood  by  the  plaintiff  and  defendant,  that  the  plaintiff  was  to 
be  reimbursed  out  of  the  freight  already  earned,  the  defendant  is 
liable. 

The  Court,  (Duckett,  J.,  absent,)  gave  the  instruction  prayed 
by  Mr.  Jones,  and  refused  to  give  that  prayed  by  Mr.  Sioann  and 
Mr.  Lee,  because  the  evidence  did  not  justify  an  inference  by  the 
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jury,  that  the  plaintiff  was  not  the  owner  of  the  vessel  at  the  time 
of  paying  the  defendant's  drafts,  nor  that  the  orders  were  drawn 
on  the  personal  credit  of  the  defendant ;  nor  that  there  was  any 
understanding  by  the  plaintiff  and  defendant  that  the  plaintiff  was 
to  be  reimbursed  out  of  the  freight. 

Verdict  for  the  defendant.     The  plaintiff  took  a  bill  of  excep- 
tions, but  did  not  prosecute  a  writ  of  error. 


Welch  v.  Mandeville  &  Jamesson. 

The  legal  plaintiff  has  a  right  to  dismiss  a  suit  brought  in  his  name,  by  order  of  a  per- 
son who  claims  to  be  his  assignee  of  the  right  of  action,  and  the  Court  will  not  in 
terfere  to  protect  the  assignee,  unless  the  evidence  of  the  assignment  is  clear. 

This  was  an  action  of  covenant  in  the  name  of  James  Welch, 
the  plaintiff,  but  for  the  use,  and  by  the  order  of  Allen  Prior, 
against  Mandeville  &  Jamesson,  upon  a  contract  for  the  sale  of 
land  to  them  by  Welch.  At  the  second  term  after  an  office  judg- 
ment had  been  entered  against  Welch  at  the  rules,  the  defendant 
Mandeville,  who  alone  had  been  taken,  produced  to  the  clerk  a 
release  under  the  seal  of  Welch,  and  an  order  from  him  to  dis- 
miss the  suit,  whereupon  the  clerk  made  an  entry  upon  the  mi- 
nutes of  the  Court,  that  the  action  was  dismissed  by  agreement  of 
the  parties.  Afterwards,  at  the  same  term,  the  attorney  who 
brought  the  suit  in  the  name  of  Welch,  moved  the  Court  to  rein- 
state it,  and  grounded  his  motion  upon  his  own  affidavit,  and  the 
papers  mentioned  therein.  The  affidavit  stated,  that  in  the  au- 
tumn of  1799,  Prior  brought  to  the  attorney  three  bills  of  ex- 
change, drawn  by  Welch  upon  Mandeville  &  Jamesson  for  2500 
dollars  each,  and  an  account  in  the  handwriting  of  Mandeville, 
acknowledging  a  balance  due  to  Welch  on  the  31st  of  January, 
1798,  of  8707  dollars  and  nine  cents,  to  be  paid  in  the  times  and 
manner  therein  stated.  Prior,  at  the  same  time,  stated  that  Welch 
was  indebted  to  him  and  that  he  had  taken  those  bills  in  payment, 
which  Mandeville  and  Jaraesson  refused  to  accept,  saying  that 
Welch  had  deceived  him  in  the  sale  of  the  lands.  Prior  left  the 
papers  with  his  attorney,  and  requested  him  to  take  the  best  mea- 
sures to  obtain  the  money  from  Mandeville  &  Jamesson ;  where- 
upon he  brought  two  suits  in  the  County  Court  of  Fairfax,  in  Vir- 
ginia, the  one  was  a  suit  at  law  in  the  name  of  Welch,  against 
Mandeville  &  Jamesson,  founded  upon  their  acknowledgment  of 
the  balance  of  account.  The  other  was  a  chancery  attachment 
in  the  name  of  Prior,  against  Welch  as  an  absent  debtor,  and 
charging  Mandeville  &  Jamesson  as  garnishees. 
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Upon  the  trial  of  the  suit  at  law,  the  defendants  produced  the 
original  contract  respecting  the  sale  of  the  land,  whereupon  the 
attorney  for  Welch  suffered  a  nonsuit,  and  having  obtained  an 
office  copy  of  the  contract,  brought  the  present  suit  thereon,  for 
the  use  of  Prior,  in  the  name  of  Welch,  but  without  his  directions, 
which  was  known  to  Mandeviile.  There  had  been  no  decision  in 
the  chancery  attachment.  The  attorney  never  had  any  commu- 
nication with  Welch  upon  the  subject  of  this  suit;  but  he  had  rea- 
son to  believe  that  Welch  knew  of  the  suits  in  Fairfax  county,  and 
did  not  interfere  with  them.  The  attorney  corresponded  solely 
with  Prior  on  the  subject  of  this  suit,  who  had  directed  the  appli- 
cation of  the  money  when  recovered.  That  the  attorney  did  not 
know  of  the  release  and  order  to  dismiss  the  suit  until  after  the 
entry  was  made  on  the  minutes,  and  that  the  suit  had  been  dis- 
missed without  his  consent  or  that  of  Prior,  who  had  been  at  all 
the  expense  of  the  suit.  That  he  had  been  informed  that  Welch 
was  in  the  prison-bounds,  and  that  when  Prior  put  the  papers  into 
his  hands,  he  informed  him  that  it  was  his  only  prospect  of  receiv- 
ing payment  of  the  debt  due  to  him  by  Welch. 

Whereupon  the  defendant,  Mandeviile,  produced  the  affidavit 
of  Welch,  staling  that  he  drew  the  bills  in  favor  of  Prior  merely 
for  him  to  get  them  accepted,  and  negotiate  them  for  account  of 
Welch  and  as  his  agent.  That  Prior  never  gave  value  for  them, 
and  instead  of  being  the  creditor  of  Welch,  was  his  debtor;  and 
that  he  (Welch)  never  made  a  transfer  or  assignment  of  the  con- 
tract with  Mandeviile  &  Jamesson  to  Prior,  or  any  other  person. 

The  defendant,  Mandeviile,  also  produced  a  paper  purporting 
to  be  the  answer  of  Welch,  to  the  chancery  attachment  in  Fair- 
fax county,  (but  which  had  not  then  been  filed  in  the  suit,)  which 
contained  the  substance  of  his  affidavit,  and  also  a  letter  written 
by  Welch  to  Mandeviile  &  Jamesson,  and  sent  by  Prior  at  the 
time  he  presented  the  bills,  corroborating  the  fact  that  Prior  was 
only  his  agent  in  that  business. 

In  this  state  of  the  case  the  court  below  continued  the  motion 
to  reinstate  the  cause  until  the  next  term,  to  give  an  opportunity 
to  Prior  to  produce  evidence  of  an  assignment  of  the  contract  and 
of  his  right  to  bring  suit  upon  it;  at  which  term  he  produced  his 
own  affidavit,  stating  that  Welch  was  indebted  to  him  upwards  of 
14,000  dollars,  and  that  Welch  gave  him  the  three  drafts  on  Man- 
deviile &  Jamesson,  for  his  (Prior's)  own  use  and  benefit,  for 
and  on  account  of  a  tract  of  land  sold  to  Welch,  and  which  Welch 
sold  to  another  person.  He  produced  also  certain  other  docu- 
ments tending  to  corroborate  his  affidavit. 

But  the  Court  refused  to  reinstate  the  cause,  and  ordered  it  to 
be  dismissed  according  to  the  agreement  of  the  parties  to  which 
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refusal,  Allen  Prior  took  a  bill  of  exceptions,  which  the  Court 
signed. 

Mr.  E.  J.  Lee,  for  Allen  Prior,  cited  the  following  authorities, 
viz.,  Corser  v.  Craig,  in  the  Circuit  Court  of  Pennsylvania,  by 
Judge  Washington  ;  Ex  parte  Byas,  1  Alk.  124 ;  Atkin  v.  Bar- 
wick,  1  Str.  165,  166 ;  Ex  parte  Oursell,  Amb.  297 ;  Yeates  v. 
Groves,  1  Ves.  Jr.  280 ;  Anchor  v.  Bank  of  England,  Doug. 
635;  McCullom  v.  Coxe,  1  Dal.  139;  Fitzgerald  v.  Caldwell, 
2  Dal.  215;  Gibson  Sj-  Johnson  v.  Minet  Sf  Feetor,  1  H.  Bl.  602; 
Chitty  on  Bills,  1,  2 ;  Winch  v.  Keehj,  1  T.  R.  619 ;  Young  v. 
Welling,  2  Dal.  276 ;  Row  v.  Dawson,  1  Vez.  331. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  7  Cranch, 
152. 


Reid,  Irvin,  &  Co.  V.  W.  Hodgson. 

The  person  in  whose  favor  a  letter  of  guaranty  is  given,  may  be  examined  as  a  wit- 
ness for  the  plaintiff ;  his  declarations,  therefore,  cannot  be  given  in  evidence. 

It  is  not  necessary  that  the  handwriting  of  a  party  should  be  proved  by  a  person  who 
has  seen  him  write. 

A  deposition  taken  but  not  used  by  the  plaintiff,  cannot  be  read  in  evidence  by  the 
defendant,  if  the  testimony  would  not  have  been  competent  for  the  defendant,  if  it 
had  been  taken  on  his  part. 

Assumpsit  upon  the  defendant's  letter  of  guaranty  for  £10,000 
sterling  for  Sanderson  &  Rumney. 

Mr.  C.  Simms,  and  Mr.  Taylor,  for  the  plaintiffs,  offered  to  read 
a  copy  of  a  letter,  dated  11th  August,  1799,  from  Sanderson  & 
Rumney,  to  the  plaintiffs,  acknowledging  a  balance  of  £10,000 
sterling  to  be  due  from  them  to  the  plaintiff. 

The  defendant  proved  that  Rumney,  the  writer  of  the  letter, 
resided  with  his  family  in  the  Genesee  country,  in  the  State  of 
New  York. 

The  Court  (Duckett,  J.,  absent,)  refused  to  permit  the  copy 
of  the  letter  to  be  read  in  evidence,  because  Rumney  might  have 
been  examined  as  a  witness  for  the  plaintiffs ;  and  even  if  he 
should  have  refused  to  be  examined  on  account  of  interest,  yet  he 
■would  have  been  a  competent  witness  if  he  had  waived  the  objec* 
tion. 

To  prove  the  handwriting  of  the  plaintiffs  to  certain  letters,  the 
defendant  produced  James  Sanderson,  who  had  lived  as  clerk 
with  Sanderson  &  Rumney,  and  who  testified  that  there  was  a 
large  and  long  correspondence  between  that  house  and  the  plain- 
tiffs, and  that  he  had  seen  a  great  number  of  letters  received 
from  the  plaintiffs  by  Sanderson  &  Rumney,  in  the  course  of  that 
correspondence,  and  in  answer  to  letters  of  Sanderson  &  Riudp 
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ney,  addressed  to  the  plaintiffs,  and  that  the  letters  now  produced, 
appear  to  be  in  the  handwriting  of  some  one  of  that  house. 
Robert  Young  also  testified  that  he  had  corresponded  with  the 
plaintiffs,  and  had  put  money  into  their  hands,  and  had  drawn  the 
money  from  them,  and  that  the  letters  now  produced  were,  as  he 
believed,  in  the  same  handwriting  with  those.  But  neither  of  the 
witnesses  had  ever  seen  either  of  the  plaintiffs  write. 

The  Court  (Duckett,  J.,  absent,)  said  the  letters  were  suffi- 
ciently proved  to  go  in  evidence  to  the  jury.  It  is  evidence  by 
comparison  of  hands,  and  is  the  best  evidence  the  nature  of  the 
case  will  admit.  To  say  that  the  handwriting  must  be  proved  by 
a  person  who  had  seen  him  write,  is  only  to  say  that  a  fact  known 
to  one  person  cannot  be  proved  by  him,  because  there  may  be  a 
person  who  has  a  more  correct  knowledge  of  the  same  fact,  or 
whose  judgment  may  be  more  mature,  or  may  have  had  a  better 
opportunity  of  getting  information.  It  may  happen  that  a  witness 
may  have  seen  the  party  once  write  his  name,  but  his  testimony 
would  not  be  so  satisfactory  as  that  offered  in  this  case. 

A  deposition  of  Robert  Perry  was  taken  on  the  part  of  the 
defendant,  but  not  used  or  read  by  him ;  it  being  filed,  the  plain- 
tiffs wished  to  read  it,  but  it  being  testimony  which  would  not 
have  been  competent  for  the  plaintiffs  to  have  used,  if  taken  on 
his  part,  the  Court  decided,  that  the  mere  fact  of  the  deposition 
being  taken  on  the  part  of  the  defendant,  did  not  make  the  testi- 
mony competent  evidence  for  the  plaintiffs.     Nonsuit. 


"Wilson's  Administrator  v.  Turberville's  Executors. 

In  actions  against  executors  and  administrators,  the  statute  of  Bmitations  may  bo 
pleaded  after  office  judgment. 

This  cause  having  been  referred,  but  no  issue  made  up,  and 
the  award  having  been  set  aside  at  the  last  term,  and  the  cause 
standing  on  an  office  judgment  and  writ  of  inquiry,  — 

Mr.  Swann,  for  the  defendant,  moved  to  plead  the  statute  of 
limitations,  which 

Mr.  E.  J.  Lee,  for  the  plaintiff,  opposed,  and  produced  the  will 
of  Turberville,  by  which  he  orders  all  his  just  debts  to  be  paid, 
and  contended  that  that  would  be  a  good  bar  to  the  plea  of  the 
statute,  and  that  the  court  would  not  suffer  a  nugatory  plea  to  be 
pleaded. 

But  the  Court  (Duckett,  J.,  absent,)  admitted  the  plea,  it 
being  in  a  case  of  executors,  and  referred  to  the  case  of  Dean  v. 
Flannery  8f  Wife,  Executors  of  Turner,  at  November  term, 
1807,  where  the  plea  was  admitted  after  office  judgment. 
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Leonard  &  Thomas  Cooke  v.  Neale. 

If  the  testimony  of  the  subscribing  witness  cannot  be  had,  evidence  may  be  given  of 
his  handwriting,  and  of  that  of  the  maker  of  the  instrument ;  and  it  is  not  neces- 
sary tliat  the  jury  should  be  satisfied  by  the  evidence,  of  the  handwriting  of  the  sub- 
scribing witness,  if  they  are  satisfied  as  to  that  of  the  maker. 

Property  distrained  for  rent,  may  be  transferred  by  the  tenant  to  his  creditors,  subject 
to  the  lien  for  the  rent. 

Trover  for  certain  goods.  John  Withers  being  indebted  to 
the  plaintiffs,  Leonard  &  Thomas  Cooke,  and  also  intending  to 
indemnify  them  against  their  suretyship,  in  a  replevin  bond  given 
to  release  the  same  property  from  distress  for  rent  due  to  L.  Sum- 
mers, it  having  been  seized  by  Neale  as  bailiff  of  Summers,  by  a 
writing  not  under  seal,  mortgaged  to  them  the  property  in  the 
hands  of  Neale.  The  possession  of  the  property  remained  with 
Neale  after  the  release  of  it  by  execution  of  the  replevy  bond.  A 
few  minutes  after  the  release  of  the  property  from  the  distress,  a 
creditor  took  his  fieri  facias  against  the  goods  of  Withers,  and 
put  it  into  the  hands  of  the  said  Neale,  who  was  a  constable,  and 
he  levied  it  upon  the  goods  in  his  hands. 

On  the  day  after  the  fi^ri  facias  was  laid,  the  plaintiffs  de- 
manded of  Neale  the  possession  of  the  goods,  which  he  refused 
to  give  ;  whereupon  the  plaintiffs  brought  their  action  of  trover. 
On  the  trial,  the  plaintiffs  proved  that  it  was  not  in  their  power  to 
obtain  the  testimony  of  the  subscribing  witness,  John  Pierson, 
and  offered  to  prove  his  handwriting,  and  that  of  Withers,  the 
maker  of  the  instrument. 

The  Court  suffered  them  to  give  such  evidence. 

Mr.  E.  J.  Lee,  for  the  plaintiffs,  then  prayed  the  Court  to 
instruct  the  jury  that  if  they  should  not,  by  the  evidence,  be  satis- 
fied of  the  handwriting  of  Pierson,  they  ought  to  disregard  the 
evidence  of  the  handwriting  of  Withers. 

Which  instruction  the  Court  refused  to  give.  It  not  being  a 
sealed  instrument,  the  Court  thought  that  the  strongest  evidence 
of  the  signature  of  Withers,  was,  not  proof  of  the  handwriting  of 
the  witness,  but  of  the  handwriting  of  Withers  himself,  notwith- 
standing the  case  of  Barnes  v.  Trompowshi/,  7  T.  R.  265,  and 
Adam  v.  Kers,  1  Bos.  &  Pul.  360. 

The  defendant's  counsel,  Mr.  Taylor,  then  prayed  the  Court  to 
instruct,  &c.,  that  the  plaintiffs,  not  having  had  the  possession  of 
the  goods,  cannot  recover  in  this  suit,  against  the  claim  of  the 
creditor  in  whose  name  the  fieri  facias  was  issued.  Upon  this 
question. 

The  Court  (Duckett,  J.,  absent,)  was  divided.    Fitzhugh,  J., 
thinking  that  upon  the  bargain  being  made,  Neale  was  a  trustee 
VOL.  I.  42 
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for  the  plaintiffs,  and  that  his  possession  is  to  be  considered  as 
theirs. 

Cranch,  C.  J.,  rather  inchned  to  think  that  such  a  constructive 
possession  cannot  be  set  up  against  a  creditor.  That  Neale's 
possession  is  to  be  considered  as  the  possession  of  Withers,  and 
not  of  the  plaintiffs. 

But  upon  a  second  argument,  (Duckett,  J.,  being  present,) 
the  Court  {nem.  con.)  refused  to  give  the  instruction  prayed  by  the 
defendant's  counsel,  thinking  that  Neale's  possession  after  the 
goods  were  relieved  from  the  distress,  was  as  a  trustee  for  the 
plaintiffs. 

FiTZHUGH,  J.,  delivered  the  following  opinion: 

The  constable,  after  the  distress,  held  the  goods,  subject  to 
being  restored  to  Withers  on  his  replevying  them.  The  replevy 
bond  was  given  before  the  execution  against  Withers  was  deli- 
vered to  the  constable.  Before  the  replevy  bond  was  given,  and 
as  a  collateral  security  for  the  plaintiffs'  becoming  jointly  bound 
in  it,  Withers  agreed  by  a  written  instrument  to  assign  and  trans- 
fer to  them  the  goods  distrained.  This  was  a  complete  transfer  of 
Withers's  right ;  he  could  not  countermand  it.  The  constable, 
who  never  had  more  than  a  right  to  hold  the  property  for  the  pur- 
pose of  securing  the  payment  of  the  rent,  must  have  held  it  as 
trustee  for  the  plaintiffs.  He  could  not  hold  it  in  trust  for  Sum- 
mers, the  landlord,  because  by  law  he  had  no  lien  on  it.  Withers 
was  estopped  by  the  writing  in  question.  The  creditors  had  no 
claim  to  it,  because  it  was  restored,  or  ought  by  law  to  have  been 
restored  as  soon  as  the  replevy  bond  was  given,  and  their  execu- 
tions were  not  delivered  to  the  constable  until  this  was  done. 
The  constable  was  not  then  the  agent  of  the  creditors,  nor 
authorized  to  take  this  property  for  their  benefit,  and  cannot  be 
said  to  hold  for  their  use.  He  must  have  held  in  trust  for  the 
plaintiffs.  The  question  is  not  between  Summers  and  the  plain- 
tiffs ;  he  had  the  first  lien,  but  he  is  satisfied  by  the  plaintiffs' 
securing  his  rent.  As  between  the  plaintiffs  and  those  creditors, 
the  plaintiffs  have  a  prior  and  better  right ;  they  are  creditors  for 
an  adequate  consideration,  and  Withers,  who  was  under  a  moral 
obligation  to  pay  them,  and  under  no  legal  or  equitable  impedi- 
ment, (at  least  on  the  part  of  the  defendant,  or  these  creditors  by 
judgment,)  transfers  the  property  distrained,  to  the  plaintiffs. 
They  ought  not  to  be  deprived  of  the  advantage  which  they  have 
gained  over  other  creditors,  by  viewing  the  constable  as  holding 
this  property  for  the  purpose  of  satisfying  the  distress,  and  there- 
fore considering  it  as  in  custody  of  the  law.  When  it  was  reple- 
vied, this  presumption  of  law  ceased.  The  object  of  its  detention 
being  then  answered,  it  ought  to  have  been  released  and  delivered 
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up  to  the  person  entitled  to  it.  Who  was  entitled  to  it  ?  Not 
Withers,  because  he  had  transferred  it ;  not  the  constable,  be- 
cause he  never  had  more  than  a  fiduciary  interest,  viz.,  for  the 
sole  purpose  of  securing  the  payment.  On  his  taking  the  replevy 
bond,  it  was  functus  officio,  and  his  interest  ceased.  It  could  not 
vest  in  the  judgment  creditors  whose  executions  had  not  been 
shown  or  delivered,  but  the  property  must  have  been  in  the  plain- 
tiffs, and  the  possession  of  the  constable,  in  contemplation  of  law, 
their  possession.     Lampriere  v.  Paslei/,  2  T.  R.  485. 

In  Alkin  v.  Barwick,  1  Str.  165,  it  was  decided  that  a  delivery 
to  A,  to  the  use  of  B,  on  a  precedent  consideration,  is  not  coun- 
termandable  by  A,  but  vests  the  absolute  property.  In  the  case 
oiled,  the  goods,  to  wit,  a  parcel  of  silk,  were  delivered  in  the 
absence  of  B,  to  his  use,  without  his  knowledge,  or  the  actual 
delivery  to  B.  In  an  action  by  assignees  of  the  bankrupt,  the  late 
owner  of  the  goods,  it  was  insisted  that  they  did  not  pass,  because 
B  had  not  accepted  them ;  that  though  the  delivery  was  stated  to 
be  to  B's  use,  yet  it  did  not  appear  to  be  in  satisfaction  of  a  pre- 
cedent debt.  There  was  therefore  no  consideration,  and  it  was  a 
fraud  on  creditors.  But  it  was  decided  that  this  passed  the  absolute 
property,  subject  to  a  disagreement  by  B ;  but  the  contract  is  not 
open  till  agreement,  but  complete,  unless  there  is  a  disagreement, 
and  being  for  B's  benefit,  his  disagreement  shall  not  be  presumed, 
and  Eyre,  J.,  said,  "  all  these  cases  go  on  the  distinction,  where 
the  delivery  is  with  and  without  consideration  ;  if  with  consider- 
ation, and  the  delivery  is  of  money,  debt  lies  ;  if  of  goods,  trover. 
The  precedent  debt  is  a  sufficient  consideration,  and  it  vests 
before  notice ;  for  it  being  to  his  benefit,  a  disagreement  shall  not 
be  presumed."  Fortescue,  J.  "  Property  by  our  law  may  be 
divested  without  an  actual  delivery,  as  a  horse  sold  in  a  stable. 
But  it  is  otherwise  by  the  civil  law.  A  general  bailment  alters  no 
property,  but  this  is  not  such." 


Harper  v.  Smith. 

The  principal  obligor  in  a  bond  is  a  competent  witness  for  the  surety. 
The  Court  will  not  give  an  instruction  upon  a  point  not  material  to  the  issue. 
An  averment  that  the  usurious  contract  was  made  in  November,  is  supported  by  evi- 
dence that  it  was  made  in  September.     The  variance  is  not  material. 

Debt  on  a  joint  and  several  bond,  executed  by  Douglas  as 
principal,  and  Smith  as  surely.  The  action  against  each  obligor 
was  several. 

Mr.  Taylor^  for  the  defendant,  offered  Douglas  as  a  witness  in 
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this  action  against  Smith,  and  cited  Abrahams  v.  Bunn,  4  Burr. 
2251 ;  Smith  v.  Prager,  7  T.  R.  60 ;  Jordaine  v.  Lashbrooke, 
7  T.  R.  601 ;  Lockhart  v.  Graham,  1  Sir.  35. 

Mr.  Swann,  for  the  plaintiff,  objected,  because  he  swears  to 
discharge  himself;  for  if  Harper  recovers  against  Smith,  Smith 
may  recover  upon  motion  against  Douglas,  with  the  costs  of  this 
action. 

Mr.  E.  J.  Lee,  in  reply,  cited  Peake,  L.  E.  93,  128,  129  ;  Car- 
ler  V.  Pierce,  1  T.  R.  163,  and  Bent  v.  Baker,  3  T.  R.  27. 

The  Court,  {jiem.  con.)  admitted  Mr.  Douglas  to  be  sworn. 

The  plea  was  usury,  and 

Mr.  Sivann,  for  the  plaintiff,  contended  that  the  contract  as  laid 
in  the  plea  being  that  J.  &  D.  Douglas  should  give  their  bond, 
and  the  bond  on  oyer  being  a  bond  signed  "  J.  &  D.  Douglas," 
with  only  one  seal,  and  the  names  subscribed  by  James  Douglas 
only,  the  evidence  did  not  support  the  plea.  The  usurious  con- 
tract must  be  strictly  proved.     Carlisle  v.  Trears,  Cowp.  671. 

The  Court,  (Duckett,  J.,  contra,)  refused  to  instruct  the  jury 
that  the  bond  produced  on  oyer  was  not  the  bond  of  J.  &  D. 
Douglas,  because  they  supposed  the  question  not  material  to  the 
issue.  The  averment  in  the  plea  was,  in  substance,  that  the  bond 
in  the  declaration  mentioned  was  executed  in  pursuance  of  the 
corrupt  agreement,  and  the  description  of  the  bond,  calling  it  the 
bond  of  J.  &  D.  Douglas,  was  not  necessary  to  be  proved,  the 
proof  being  that  the  bond  in  the  declaration  mentioned  was  given 
in  execution  of  the  corrupt  agreement. 

The  allegation  in  the  plea  was,  that  the  corrupt  agreement  was 
made  on  the  day  of  November,  and  the  evidence  was,  that 

the  terms  of  the  agreement  were  concluded  in  September. 

The  Court  {nem.  con.)  said  the  variance  was  not  material. 


Dixon's  Administrator  v.  Ramsay's  Executor. 
The  proceeds  of  sales  of  lands  made  under  a  wiU  to  pay  debts  are  equitable  assets. 

Assumpsit.     Plene  administravit,  and  issue. 

Mr.  Taylor,  for  the  defendant,  contended  that,  on  the  plea  of 
plene  administravit,  the  plaintiff  could  not  give  evidence  of  lands 
ordered  by  the  will  to  be  sold  by  the  executor  to  pay  debts,  and 
sold  accordingly.  They  are  only  assets  in  equity,  and  to  be  dis- 
tributed pari  passu. 

Mr.  C.  Lee,  for  the  plaintiff.  Money  received  for  lands  sold  by 
executors,  under  a  will  devising  them  to  be  sold  by  executors  to 
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pay  debts,  is  assets  at  law  and  not  in  equity.  Burivell  v.  Conaiii, 
Hardres,  405. 

Mr.  Tai/lor,  in  reply.  The  ease  in  Hardres  is  not  now  law. 
Courts  have  leaned  to  the  other  side,  and  rather  consider  them 
equitable  than  legal  assets.  If  equitable  they  cannot  be  given  in 
evidence  in  a  suit  at  law.  6  Bac.  Ab.  537,  tit.  Executors,  H, 
Gwillim's  note ;  Toller's  Law  of  Executors,  328 ;  Newton  v.  Ben- 
nett, 1  Bro.  C.  C.  135 ;  Silk  v.  Prime,  1  Bro.  C.  C.  138 ;  2  Fonb. 
Eq.  B.  4,  part  2,  ch.  2,  <§>  1,  note  d;  Harg.  Co.  Lit.  113,  note  2; 
FreemouU  v.  Dedire,  1  P.  Wms.  430 ;  Batson  v.  Lindegreen,  2  Bro. 
C.  C.  94 ;  Prowse  v.  Abington,  1  Atk.  484. 

Mr.  C.  Lee,  contra.  On  plene  administravit  the  defendant  must 
show  that  he  has  fully  administered  equitable  as  well  as  legal  as- 
sets. The  plaintiff  is  a  simple  contract  creditor ;  if  he  had  been 
a  specialty  creditor  it  might  possibly  be  otherwise.  The  cases 
are  contradictory.  Toller,  331.  Blatch  et  al.  v.  Wilder  et  al.  1 
Atk.  420. 

The  Court  {nem.  con.)  was  of  opinion  that  the  money  arising 
from  the  sale  of  the  land  was  equitable  and  not  legal  assets,  and 
that  the  defendant  was  only  bound  to  account  for  legal  assets  in 
this  case. 


Welsh  v.  Lindo. 

In  an  action  against  an  indorscr  of  a  promissory  note,  a  record  of  a  judgment  npon 
the  same  note  between  other  parties  cannot  be  given  in  evidence,  unless  the  note 
itself  be  produced,  and  the  defendant's  indorsement  proved. 

Assumpsit  against  the  defendant  as  indorser  of  a  promissory 
note  made  by  Kerchival  to  Lindo,  who  assigned  it  to  Welsh, 
"  without  recourse,"  who  assigned  it  to  Hodgsett. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  offered  no  evidence  but  a  tran- 
script of  a  record  of  a  suit  between  Hodgsett  and  Kerchival,  upon 
the  note  described  in  the  declaration,  in  which  suit  the  defendant 
pleaded  payment  to  Lindo,  and  obtained  a  verdict  on  that  issue. 

Mr.  Swann  objected  —  That  the  record  was  not  evidence  in  this 
cause,  unless  the  plaintiff  satisfied  the  jury,  by  other  evidence,  that 
the  defendant  assigned  the  note  to  the  plaintiff.  The  note  should 
be  produced,  and  the  handwriting  of  the  defendant  proved. 

Mr.  E.  J.  Lee,  contra.  The  note  is  filed  in  the  court  of  Wood- 
ford county  in  Kentucky,  at  a  greater  distance  than  one  hundred 
miles.  The  plaintiff  cannot  have  a  subpoena  duces  tecum.  He 
cannot  obtain  the  note.  Hodgsett  and  Welsh  both  claimed  under 
Lindo. 

42^ 
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A  verdict  is  evidence,  if  it  concern  the  same  point,  though  not 
between  the  same  parties.  It  is  the  best  evidence  in  the  power  of 
the  plaintiff. 

Mr.  Sivann,  in  reply.  Upon  application  to  the  court  in  Ken- 
tucky, it  is  probable  they  would  have  suffered  the  original  note  to 
be  taken  out.  Nothing  appears  to  the  contrary.  Until  the  as- 
signment of  Lindo  is  proved,  it  does  not  appear  that  Lindo  was 
privy  to  Welsh,  or  to  either  of  the  other  parties. 

The  Court  (Duckett,  J.,  absent,)  instructed  the  jury  that  the 
record  is  not  evidence  until  the  assignment  from  Lindo  to  the 
plaintiff  be  first  proved  otherwise  than  by  the  record. 

A  juror  was  withdrawn  by  consent,  and  the  cause  continued  at 
the  costs  of  the  plaintifT. 


DuNLOP  &  "Wilson  v.  Alexander's  Administrator. 

The  statute  of  limitations  is  not  a  bar  to  a  British  debt  contracted  before  the  treaty  of 

peace. 
Rule  for  settling  interest  accounts. 

This  was  an  action  for  a  British  debt  contracted  before  1775, 
for  goods  sold  to  the  defendant's  intestate  by  a  British  factor ;  the 
balance  was  agreed  in  1784,  and  acknowledged  often  afterwards 
as  a  just  debt. 

The  counsel  agreed  that  the  statute  of  limitations  might  be 
given  in  evidence  on  non  assumpsit,  if  it  could  avail  if  pleaded 
specially. 

Mr.  E.  J.  Lee,  for  the  plaintiff.  The  statute  of  limitations  is 
one  of  the  legal  impediments  to  the  recovery  of  debts,  which  were 
removed  by  the  treaty  of  peace,  and  the  convention  of  1802. 
Hopkirk  v.  Bell,  3  Cranch,  454,  and  4  Cranch,  164,  et  seq. 

The  Court  was  of  opinion,  under  the  authority  of  the  two  cases 
of  Hopkirk  v.  Bell,  in  February  term,  1806,  and  1807,  3  Cranch, 
454,  and  4  Cranch,  164,  that  the  statute  of  limitations  is  no  bar  ; 
it  being  a  legal  impediment  removed  by  the  treaty  of  peace  and 
the  convention  of  1802. 

The  Court  said  that  the  correct  way  of  settling  interest  ac- 
counts, is,  in  case  the  payment  is  equal  to,  or  exceeds  the  inte- 
rest, to  add  interest  to  principal  up  to  the  time  of  the  payment, 
and  deduct  the  payment  from  the  sum  of  interest  and  principal ; 
but  if  the  payment  does  not  equal  or  exceed  the  interest,  the  pay- 
ment is  not  to  be  deducted  till  the  time  of  settlement. 
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Thomas  Shreve  v.  Benjamin  Dulany. 

Notice  to  produce  a  book  of  accounts  given  on  the  preceding  evening,  is  snfiBcient 
•when  the  counting-house  of  the  party  is  very  near  the  court-house. 

The  defendant  is  not  liable  for  goods  delivered  to  his  wife  upon  her  credit  after  a  sepa- 
rate maintenance  allowed  by  him ;  but  from  the  defendant's  express  promise  to  pay, 
the  jury  may  infer  that  the  goods  were  delivered  to  his  wife  by  his  order,  unless  such 
inference  is  rebutted  by  proof  that  the  original  credit  was  given  to  her. 

Assumpsit  for  goods  sold  and  delivered  to  the  defendant's  wife. 

The  defendant,  after  the  jury  was  sworn,  gave  a  written  notice 
to  the  plaintiff  to  produce  his  book  of  original  entries,  in  which 
the  items  of  the  account  were  charged ;  and  the  next  day  moved 
the  Court  to  compel  the  production  of  it. 

Mr.  E.  J.  Lee^  for  the  plaintiff,  objected  that  the  notice  was  too 
short. 

But  the  Court  thought  it  was  reasonable  notice ;  the  plaintiff's 
counting-house  being  within  a  very  short  distance  from  the  court- 
house. 

Upon  the  trial,  the  plaintiff  offered  evidence  to  prove  that  the 
goods  were  furnished  and  delivered  to  the  defendant's  wife  at  her 
request ;  and  that  the  defendant  afterwards  verbally  promised  to 
pay  for  them.  That  when  the  goods  were  furnished  to  the  de- 
fendant's wife,  the  plaintiff  had  an  account  opened  in  his  books 
against  her ;  and  she  stated  that  a  considerable  part  of  the  goods 
were  for  the  use  of  the  defendant's  sons,  who  were  under  age, 
(except  William,)  and  were  applied  to  their  use  and  were  made 
into  clothes  for  them,  for  the  making  of  which  the  defendant  had 
paid. 

Whereupon  the  defendant  offered  evidence  that  his  wife  left  his 
house  in  the  year  1804,  and  had  lived  separate  and  apart  from 
him  ever  since  ;  that  this  was  known  to  the  plaintiff  at  the  time  he 
delivered  to  her  the  goods,  and  that  in  1805  the  defendant,  by 
deed,  allowed  his  wife  a  separate  maintenance. 

Whereupon  the  defendant,  by  his  counsel,  Mr.  C.  SimmSf 
prayed  the  Court  to  instruct  the  jury,  that  if  they  should  be  satis- 
fied by  the  evidence  that  the  defendant's  wife  left  his  house,  and 
lived  separate  and  apart  from  him,  and  that  this  was  known  to 
the  plaintiff  at  the  time  he  furnished  her  with  goods,  and  that 
the  defendant  had  made  a  competent  separate  maintenance  for 
his  wife  before  the  goods  were  so  furnished,  then  they  ought  to 
find  for  the  defendant.  In  support  of  this  prayer  he  cited  the  fol- 
lowing authorities :  1  Esp.  N.  P.  122, 125 ;  1  Powell  on  Contracts, 
78 ;  Buller,  N.  P.  135. 

Mr.  E.  J.  Lee,  contra,  cited  Siedman  v.  Gooch,  1  Esp.  Rep.  6 ; 
Esp.  N.  P.  124,  126. 
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The  Court  refused  to  give  the  instruction  as  prayed,  but  in- 
structed the  jury  that,  if  the  goods  mentioned  in  the  declaration 
were  delivered  to  the  defendant's  wife,  on  her  credit,  after  the 
separation  between  them,  and  after  the  settlement  of  a  separate 
maintenance  by  the  defendant  on  his  said  wife,  then  the  defendant 
is  not  liable  for  the  same.  But  if  the  jury  should  find  that  the  de- 
fendant expressly  assumed  to  pay  the  amount  of  the  account  after 
the  goods  were  delivered  to  his  said  wife,  that  then  his  express 
promise  to  pay,  (if  uncontradicted  by  proof  of  the  credit  being 
originally  given  to  his  said  wife,)  is  evidence,  from  which  the  jury 
have  a  right  to  infer  that  they  were  delivered  by  his  order,  in 
which  case  he  would  be  liable  to  the  present  action. 


United  States  v.  Browning. 

In  Alexandria  county,  a  certiorari,  in  a  case  of  forcible  entry  and  detainer,  may  be 
issued  by  one  judge  in  vacation. 

The  inquisition  may  be  traversed.  No  picas  will  be  allowed  but  a  traverse  of  the 
force  ;  or  a  possession  for  three  years. 

Restitution  will  not  be  awarded  unless  some  person  be  held  out  of  possession  who  has 
a  right  to  possession.  The  Act  of  Virginia  does  not  punish  the  force,  it  only  pro- 
vides for  restitution. 

This  was  a  certiorari  to  bring  up  the  proceedings  had  before  a 
justice  of  the  peace  in  a  case  of  forcible  entry  and  detainer,  upon 
a  warrant  issued  under  the  Act  of  Virginia  of  the  3d  of  Decem- 
ber, 1792,  p.  151,  which  reduces  into  one  the  several  acts  con- 
cerning forcible  entries  and  detainers.  The  certiorari  was  granted 
by  the  chief  judge  of  this  court,  upon  the  petition  and  affidavit  of 
the  defendant,  in  vacation.  The  petition  was  addressed  to  the 
chief  judge,  and  his  order  was  in  these  words — "Let  the  cer- 
tiorari issue  as  prayed,  upon  bond  being  given  according  to  law, 
in  the  penalty  of  two  hundred  dollars."  (See  the  Act  of  Virginia 
of  12th  of  December,  1792,  reducing  into  one,  the  several  acts 
concerning  the  establishment,  jurisdiction,  and  powers  of  the  Dis- 
trict Courts,  §§  45  and  49,  p.  81 ;  and  the  Act  of  Congress  of  3d 
March,  1801,  §  3,  [2  Stat,  at  Large,  115,]  which  gives  this  court, 
sitting  in  Alexandria,  the  same  powers  and  jurisdiction,  civil  and 
criminal,  as  were  then  possessed  and  exercised  by  the  District 
Courts  of  Virginia.) 

Upon  the  return  of  the  certiorari^  it  appeared  that  the  jury  had 
found  an  inquisition  of  forcible  entry  and  detainer,  to  which  the 
defendant,  by  Mr.  Youngs,  his  attorney,  had  offered  two  pleas  in 
writing. 

1st.  That  restitution  ought  not  to  be  made  to  Stephen  Cooke,  at 
whose  instance  the  warrant  had  been  issued,  because  on  the  6th 
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of  January,  1807,  he  had,  in  writing  demised  the  premises  for  a 
term  of  seven  years  to  Hammond,  who  look  possession  and  as- 
signed his  terra  to  Morris  who  took  possession ;  and  that  after- 
wards Browning,  by  permission  of  Morris,  took  possession,  which 
he  now  holds;  and  this  he  is  ready  to  verify,  and  prays  judgment 
whether  the  said  Cooke  has  right  of  entry  or  possession,  in  man- 
ner and  form  as  he  claims  the  same. 

2d.  That  restitution  ought  not  to  be  made,  because  the  said 
Cooke,  on  the  day  of  May,  1808,  distrained  and  took  away  the 
goods,  &c.,  to  be  dealt  with  according  to  law,  to  satisfy  the  rent- 
arrear,  and  prays  judgment  whether  the  said  Cooke  has  right  to 
his  warrant  of  forcible  entry  and  detainer,  &c. 

These  pleas  were  objected  to  by  M?\  C.  Simms,  in  behalf  of 
Cooke,  and  the  justice  refused  to  receive  them.  They  were  again 
offered  to  this  Court. 

Mr.  Taylor,  for  the  prosecution,  objected,  and  contended  that 
the  defendant  could  not,  after  inquisition  found,  traverse  the  force. 
1  Hawk.  c.  64,  §  17,  25,  26,  27 ;  Id.  c.  64,  §  8.  Nor  can  the 
title  be  put  in  issue.  It  is  a  question  of  possession  only.  1  Hawk. 
c.  64,  §  38. 

But  if  the  defendant  can  now  traverse  the  force,  he  can  plead 
nothing  else,  unless  it  be  a  possession  for  the  space  of  three  years, 
according  to  thp  7th  sertion  of  the  A.ct  of  Virginia. 

Mr.  Young's,  contra,  contended  that  as  Cooke  had  demised  the 
premises  for  a  term  which  was  unexpired,  he  had  no  right  of 
entry,  there  being  no  clause  of  reentry  for  non-payment  of  rent. 
Gordon  v.  Harper,  7  T.  R.  9.  That  if  he  had  no  right  of  entry, 
he  could  not  claim  restitution  against  one  holding  by  permission 
of  the  lessee ;  and  that  by  the  Statute  of  Virginia,  of  the  12th  of 
December,  1792,  <§.  40,  p.  80,  the  defendant  had  a  right  to  plead 
as  many  several  matters  as  he  should  think  necessary  for  his  de- 
fence. 

The  Court,  however,  rejected  the  pleas,  and  confined  the  de- 
fendant to  the  general  plea,  "  not  guilty  in  manner  and  form,  as 
stated  in  the  inquisition." 

Mr.  Youngs  and  Mr.  Swann,  for  the  defendant. 

Mr.  Taylor  and  Mr.  Simms,  for  the  United  States. 

The  Court  (nem,.  con.)  on  the  prayer  of  the  defendant's 
counsel,  instructed  the  jury  that,  if  they  should  be  satisfied  by  the 
evidence,  that  the  traverser  was,  at  the  time  of  the  said  force,  in 
possession  of  the  said  land,  under  the  said  Morris,  and  by  virtue 
of  the  lease  aforesaid,  and  did  not  hold  the  said  possession  ad- 
versely to  the  said  Morris  nor  to  the  said  Hammond,  the  jury 
ought  to  find  the  issue  for  the  defendant. 

The  grounds  of  the  opinion  were  that  the  holding  must  be  a 
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holding  of  some  person  out  of  a  possession.  Some  person  must  be 
put  out  of  possession ;  but  according  to  the  supposed  case,  Cooke 
had  no  right  to  possession.  Browning's  possession  was  Ham- 
mond's possession,  and  Hammond's  possession  was  Cooke's  pos- 
session during  the  term.  The  Act  of  Assembly  does  not  punish 
the  force  ;  it  only  provides  for  the  restitution  ;  but  restitution  can- 
not be  made  to  a  man  not  put  out  of  possession,  and  not  entitled 
to  possession.  If  the  Court  would  not  award  restitution,  the  jury 
ought  not  to  find  the  defendant  guilty ;  that  is,  under  the  con- 
struction of  the  Act  of  Assembly,  the  defendant  cannot  be  guilty 
of  unlawful  force,  unless  in  a  case  where  restitution  ought  to  be 
made. 

The  jury,  not  being  able  to  agree,  were  discharged  by  consent. 
But  at  November  term,  1809,  the  jury  found  the  defendant  guilty 
of  the  force  as  charged  in  the  inquisition. 


Philips  v.  Janney. 

It  is  not  sufficient  notice  to  the  defendant  of  the  dishonor  of  a  bill  payable  in  London 
to  inclose  the  bill  and  protest  in  a  letter  to  the  defendant  in  this  country,  and  put 
the  letter  into  the  mail  of  a  British  packet,  in  time  of  war  between  England  and 
^France,  without  rollowin^  it  hy  a  dupUcale  piotest,  &t^.,  iu  icasouablc  time  j  the 
original  protest  not  having  been  received. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  foreign  bill 
of  exchange,  payable  in  London,  for  two  hundred  pounds  ster- 
ling, accepted  by  the  drawees,  and  protested  for  non-payment. 
The  bill  and  protest  were  inclosed  in  a  letter  from  the  plaintiff  to 
the  defendant,  giving  notice  of  the  demand  and  non-payment, 
dated  November  5th,  1803,  addressed  to  the  defendant  in  Alex- 
andria, and  put  in  the  mail  for  the  British  packet,  which  sailed 
from  England  on  the  16th  of  November,  1803,  which  was  the 
first  packet  for  the  United  States  after  the  protest,  and  which  ar- 
rived safely  at  New  York,  of  which  arrival  the  plaintiff  had  no- 
tice. There  was  then  war  between  England  and  France.  The 
usual  mode  of  conveyance  was  by  these  packets,  which  sailed 
once  a  month  for  some  port  of  the  United  States,  where  the  foreign 
letters  were  to  be  put  into  the  mail  of  the  United  States,  for  par- 
ticular transmission  to  their  respective  places  of  address  ;  or  by 
some  private  ship  regularly  trading  to  Alexandria.  The  plaintiff 
offered  evidence  that  the  most  regular  mercantile  houses  usually 
preferred  the  conveyance  by  packet,  notwithstanding  the  war. 
That  it  is  usual  for  foreign  merchants  to  send  duplicates  of  pro- 
tests  to  their   correspondents  and  sometimes  triplicates,    before 
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they  hear  of  the  receipt  of  any  of  them,  but  not  after  hearing  of 
the  arrival  of  the  ship  which  carried  the  original  protest. 

It  appeared  that  the  original  protest  was  never  received  by  the 
defendant ;  but  in  December,  1805,  or  beginning  of  1806,  he  was 
informed  of  the  protest  by  the  plaintiff's  agent ;  and  on  the  4th  of 
December,  1806,  was  informed  of  the  dishonor  of  the  bill,  by 
another  letter  from  the  plaintiff,  dated  September  3d,  1806,  which 
inclosed  a  copy  of  the  protest,  and  the  second  bill  of  the  same 
set.  That  the  drawer  of  the  bill  died  insolvent,  in  August,  1805, 
but  was  in  good  credit  when  he  drew  the  bill,  and  if  the  bill  and 
protest  which  was  sent  in  November,  1803,  had  been  duly  received 
by  the  defendant,  the  drawer  might  have  paid  the  bill  or  secured 
payment  of  it.  The  defendant  refused  to  pay  the  bill.  The  prior 
indorsers  are  still  solvent,  and  received  notice  of  the  dishonor  of  the 
bill  from  the  defendant  immediately  after  he  received  the  dupli- 
cate protest  in  1806. 

Upon  this  state  of  facts  the  plaintiff's  counsel,  Mr.  C.  Lee, 
prayed  the  Court  to  instruct  the  jury,  that  the  defendant  was  lia- 
ble to  pay  the  amount  of  the  bill ;  contending  that  the  plaintiff 
used  due  and  reasonable  diligence  in  giving  notice  to  the  defend- 
ant. 

Mr.  Swann,  for  the  defendant,  contended  that  there  should  have 
been  actual  notice  in  reasonable  lime  ;  that  the  plaintiff  ought  to 
have  continued  to  send  duplicates,  &c.,  till  the  receipt  of  some 
one  of  them  was  acknowledged ;  and  that  a  neutral  vessel  would 
have  been  a  safer  conveyance  than  a  British  packet  in  time  of 
war. 

The  Court  {nem.  con.)  refused  to  give  the  instruction.  A  bill 
of  exceptions  was  taken ;  but  a  writ  of  error  was  never  prose- 
cuted. 


Janney  v.  Baggot. 

An  account  in  bar  or  set-off,  must  be  filed  one  term  before  triaL 

Assumpsit  for  goods  sold  and  delivered. 

At  the  trial  the  defendant  offered  to  prove  an  account  in  set- 
off. The  plaintiff  objected,  and  relied  on  the  rule  of  the  Court  at 
last  term,  that  no  account  shall  be  given  in  evidence  as  a  set-off, 
unless  it  be  filed  one  term  before  trial. 

The  defendant  proved  that  a  few  days  ago,  the  account  had 
been  presented  to  the  plaintiff,  who  acknowledged  it  to  be  just 
and  that  it  ought  to  be  set  off.  But  the  Court  adhered  to  the 
rule.  If  the  defendant  had  filed  it  at  the  last  term,  the  plaintiff 
might  have  then  dismissed  his  suit  and  prevented  the  costs  of  this 
term. 
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Rezin  Offutt  v.  W.  J.  Hall. 

If  a  person  who  is  not  party  to  a  promissory  note,  indorses  his  name  upon  it  in  blank, 
with  intent  to  give  it  credit,  the  plaintiff  may  write  over  it  an  engagement  to  pay  it 
in  case  of  the  insolvency  of  the  maker. 

Ability  to  pay  part  of  his  debts,  is  not  evidence  of  a  debtor's  insolvency. 

Such  indorser  may  insist  on  the  usual  demand  and  notice. 

A  count  upon  a  promise  to  pay  the  debt  of  another  in  a  certain  event,  must  aver  a 
consideration. 

An  averment  that  the  defendant  put  his  name  on  the  back  of  a  note  with  intent  to  give 
it  a  credit,  and  to  induce  the  plaintiff  to  accept  the  same,  and  that  the  note  so 
indorsed,  was  delivered  to  the  plaintiff  for  a  full  and  valuable  consideration,  is  a 
sufficient  averment  of  a  consideration  for  the  promise. 

Insolvency  of  the  maker,  in  Virginia,  dispenses  with  suit  and  demand  and  notice. 

Assumpsit  on  a  note  for  $625.95,  drawn  by  Henderson  & 
Company,  payable  to  the  plaintiff  or  order,  and  the  name  of  the 
defendant  written  on  the  back  of  it. 

The  plaintiff's  attorney  had  filled  up  the  blank  indorsement,  in 
this  manner,  viz. : 

"  In  case  the  within  Alexander  Henderson  &  Company,  should 
fail  to  pay  the  within-mentioned  sum  when  it  becomes  due,  and 
should  then  be  insolvent,  I  then  promise  to  pay  the  same  to  the 
within-mentioned  Rezin  Offutt.     William  James  Hall." 

Mr.  Sioann,  for  the  plaintiff,  contended  that  if  he  satisfied  the 
jury  that  the  note  was  indorsed  by  Hall  to  give  a  credit  to  Hen- 
derson &  Company  with  the  plaintiff  for  the  amount  of  the  note, 
then  he  had  a  right  to  fill  up  the  indorsement  as  he  had  done,  and 
to  recover  in  this  action.  Russell  v.  Langstaffe,  Doug.  514 ; 
Chitty  on  Bills,  117  ;  Jordan  v.  Neilson,  2  Wash.  164. 

Mr.  E.  J.  Lee,  contra.  The  plaintiff  had  no  right  to  fill  it 
up.  If  anybody  had,  it  was  Henderson  &  Company,  for  whose 
benefit  it  was  indorsed.  But  no  one  had  a  right  to  fill  it  up.  No 
principle  of  the  common  law  justifies  it.  Russell  v.  Langsiaffe 
was  upon  the  custom  of  merchants ;  but  this  note  is  not  within 
that  custom.  In  Jordan  v.  Neilson,  there  was  a  written  authority 
to  fill  the  blank.  If  it  is  any  thing,  it  is  an  agreement  to  pay  the 
debt  of  another,  and  the  whole  agreement  ought  to  be  in  writing, 
according  to  the  statute  of  frauds.  It  was  no  promise  until  it  was 
filled  up.  No  consideration  is  stated  in  the  indorsement ;  the  con- 
sideration forms  a  part  of  the  agreement.  Wain  v.  Warlters, 
5  East,  10. 

Cranch,  C.  J.  Is  the  word  "  promise  "  in  the  English  statute  ? 
The  words  used  in  the  Act  of  Assembly  are,  "  promise  or  agree- 
ment." 

Mr.  E.  J.  Lee.  There  must  be  a  good  and  valuable  considera- 
tion moving  from  the  plaintiff  to  the  defendant.    There  must  be  a 
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benefit  to  the  defendant,  or  the  plaintiff  must  have  parted  with 
some  right  or  property  on  the  credit  of  the  defendant.  2  Bl.  Com. 
445 ;  1  Fonb.  331,  332 ;  Rann  v.  Hughes,  7  T.  R.  350. 

Evidence  was  offered  by  the  plaintiff  to  prove  that  upon 
bargaining  with  Henderson  <fe  Company  for  his  tobacco,  they 
offered  him  their  note,  payable  to  himself,  without  an  indorser; 
that  he  refused  to  accept  it ;  when  they  brought  the  note  again 
with  the  defendant's  name  indorsed  upon  it. 

The  Court  instructed  the  jury,  that  if  they  should  be  satisfied 
by  the  evidence  that  the  note  was  indorsed  by  the  defendant 
under  the  circumstances  stated,  and  for  the  purpose  of  giving  a 
credit  to  Henderson  &  Company,  and  to  induce  the  plaintiff  to 
sell  his  tobacco  to  Henderson  «fe  Company,  the  defendant  is  liable 
to  the  plaintiff  upon  such  indorsement ;  but  that  it  was  necessary 
for  the  plaintiff  to  prove  that  the  payment  of  the  note  was  de- 
manded from  Henderson  &  Company,  when  due,  and  that  reason- 
able notice  of  the  non-payment  was  given  to  the  defendant. 

Mr.  E.  J.  Lee  then  prayed,  but  the  Court  refused  to  instruct  the 
jury  that  if,  when  the  note  became  due,  viz.,  18lh  January,  1804, 
Henderson  &  Company  had  property  sufficient  to  pay  this  note, 
and  did  pay  debts  to  the  amount  of  ^14,375.95,  and  continued  to 
pay  their  debts  until  the  month  of  March,  1804,  the  plaintiff  can- 
not sustain  this  action. 

Bill  of  exceptions  taken  by  the  defendant. 

On  prayer  of  Mr.  Lee,  the  Court  instructed  the  jury  that  if 
they  should  be  satisfied  by  the  evidence  that  the  note  would  have 
been  paid  by  Henderson  &  Company,  if  it  had  been  regularly 
demanded,  and  that  it  was  not  so  demanded,  they  ought  to  find 
for  the  defendant. 

The  jury  could  not  agree.  But  there  was  a  verdict  for  the 
plaintiff  at  November  term,  1808,  on  the  three  first  counts,  and 
for  the  defendant  on  the  fourth  count,  and  the  defendant  moved 
in  arrest  of  judgment.     See  yost. 


The  Common  Council  of  Alexandria  v.  Brockett. 

Citizens  of  Alexandria  are  not  competent  jurors  in  an  action  of  debt  for  the  penalty 

of  a  by-law  of  the  corporation,  but  are  competent  witnesses. 
A  by-law,  approved  on  the  27th  of  March,  will  not  support  an  averment  of  a  by-law 

passed  on  the  26th. 

Debt  for  the  penalty  of  a  by-law  of  the  corporation  of  Alex- 
andria, against  burning  oyster-shells  on  a  brickkiln,  without  a 
license. 

VOL.  I.  43 


506  ALEXANDRIA. 


Crease  v.  Negro  Parker. 


Ml'.  E.  J.  Lee,  for  the  defendant,  objected  to  the  jurors,  because 
they  were  citizens  of  Alexandria,  and  the  penalty  enured  to  the 
benefit  of  the  corporation ;  and  cited  Hanson  v.  Peircy,  1  Mor- 
gan's Essays,  280  ;  Rex  v.  Carpenter,  2  Shower,  47 ;  Citi/  of  Lon- 
don V.  Unfree  Merchants,  2  Shower,  146  ;  3  Bac.  Ab.  252,  tit.  Ju- 
ries E. ;  Co.  Lit.  154,  156,  157,  158  (a)  ;  Mellar  v.  Spaiemarif 
1  Saunders,  344. 

Mr.  Swann,  contra,  observed  that  in  the  case  from  Morgan's 
Essays,  the  litigation  was  between  the  corporation  and  a  stratiger, 
but  here  it  is  between  the  town  and  one  of  its  citizens. 

The  Court  overruled  the  objection,  and  also  an  objection  by 
the  defendant  to  the  admission  of  J.  Mandeville,  a  citizen  of 
Alexandria,  as  a  witness  for  the  plaintiffs.  1  LofTl's  Gilbert's 
Evidence,  240 ;  Rex  v.  Mai/or  and  Company  of  London,  2  Lev. 
231 ;  Bull.  N.  P.  290 ;  Trials  per  Pais,  385. 

The  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court,  upon  the  competency  of  George  Deneale  and 
Joseph  Mandeville,  two  of  the  citizens  of  Alexandria,  as  wit- 
nesses for  the  plaintiffs. 

The  Court,  upon  consideration,  granted  a  venire  facias  de  novo, 
upon  the  ground  of  the  incompetency  of  citizens  of  the  town 
as  jurors;  but  were  of  opinion  that  they  were  competent  as  wit- 
nesses. 

The  Court  also  (Duckett,  J.,  absent,)  refused  to  suffer  a  by- 
law, approved  by  the  mayor  of  Alexandria  on  the  27th  of  March, 
to  go  in  evidence  to  support  the  averment  of  a  by-kw  passed  on 
the  26ih,  which  was  the  day  on  which  it  was  passed  by  the  com- 
mon council. 


Crease  v.  Negro  Parker. 

Money  advanced  to  a  slave  to  enable  him  to  purchase  his  freedom,  cannot  be  reco- 
vered of  him  after  his  emancipation,  although  he  acknowledge  the  debt  after  suit 
brought. 

This  cause  was  tried  at  November  term,  1807,  [ante,  448,] 
when  a  special  verdict  was  found.  It  was  an  action  brought 
against  a  free  negro  for  money  lent  to  him  while  a  slave,  to  ena- 
ble him  to  purchase  his  freedom. 

The  verdict  was  in  these  words  :  —  "  We  of  the  jury  find  that 
the  sum  stated  in  the  declaration  was,  previous  to  the  defendant's 
emancipation  from  slavery,  advanced  by  plaintiff  to  defendant 
who  was  then  a  slave,  and  who  was  manumitted  in  due  form  of 
law  on  the  30th  of  March,  1803.  The  said  money  was  so  ad- 
vanced for  the  purpose  of  enabling  defendant  to  purchase  his 
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freedom,  and  defendant  did,  in  the  month  of  Novennber,  1806, 
subsequent  to  the  commencement  of  this  suit,  acknowledge  to  a 
certain  James  Harris,  that  he,  the  defendant,  was  indebted  to  the 
plaintiff  in  the  sum  of  £24,  and  would  be  able  to  pay  it  by  the 
lime  a  judgment  was  rendered  against  him.  Therefore  we  find 
for  the  plaintiff  $84  -^^  damages,  should  the  law  be  in  his  favor. 
Should  it  not,  we  find  for  the  defendant." 

The  case  was  argued  by  Mr.  Youngs,  for  the  plaintiff,  who 
cited  Esp.  N.  P.  163 ;  and  by 

Mr.  H.  Herbert  and  Mr.  Swann,  for  the  defendant,  who  cited 
Co.  Lit.  118,  119  (b)  ;  Law  of  Virginia  of  17th  December,  1792, 
§  36,  p.  191 ;  Esp.  N.  P.  158,  and  2  Esp.  Cases,  628. 

The  Court  gave  judgment  for  the  defendant  upon  the  special 
verdict. 

Cranch,  C.  J.,  was  of  opinion  that  the  judgment  could  not  be 
given  for  the  plaintiff  on  this  verdict,  but  was  rather  inclined  to 
think  that  there  ought  to  be  a  venire  de  novo,  as  the  jury  had 
found  an  acknowledgment  which  would  be  evidence  of  an  express 
promise. 

» 

Pentleton  v.  Forbes. 

A  judge  who  takes  a  deposition  under  the  Act  of  Congress,  mast  certify  that  the  wit- 
ness was  cautioned  and  sworn  to  testify  the  whole  truth,  and  that  notice  was  given 
to  the  adverse  party,  or  the  reason  why  it  was  not  given. 

Debt  by  the  plaintiff  as  assignee  of  a  promissory  note  made 
by  the  defendant. 

Mr.  YoungSy  for  the  defendant,  offered  to  read  a  deposition 
which  had  been  taken  under  the  Act  of  Congress,  without  notice, 
before  Judge  Parker,  in  Virginia,  who  certified  that  it  was  writ- 
ten by  himself,  and  subscribed  and  sworn  to  by  the  deponent, 
and  that  the  deponent  resided  more  than  one  hundred  miles  from 
the  county  of  Alexandria,  and  District  of  Columbia. 

The  judge  did  not  state  any  reason  for  not  giving  notice  to  the 
plaintiff,  nor  that  the  deponent  was  cautioned  and  sworn  to  speak 
the  whole  truth,  nor  the  reason  of  taking  the  deposition,  nor  the 
distance  of  the  place  of  caption. 

The  Court  (Duckett,  J.,  absent,)  rejected  the  deposition,  be- 
cause the  judge  had  not  certified  tM  the  witness  was  cautioned 
and  sworn  to  testify  the  whole  truth ;  nor  whether  the  plaintiff 
was  notified  of  the  time  and  place  of  caption ;  nor  the  precise 
place  of  caption.  (It  was  said  to  be  in  Westmoreland  county, 
Virginia.)  Nor  did  he  certify  the  place  of  residence  of  the 
plaintiff  or  his  agent. 
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John  "Welsh  v.  Abraham  Lindo. 

A  former  recovery  may  be  given  in  evidence  upon  nil  debet. 

A  former  recovery  upon  a  count  for  goods  sold  and  delivered,  may  be  given  in  evi- 
dence in  an  action  of  debt  upon  a  promissory  note,  with  an  evidence  that  judgment 
was  confessed  in  the  former  action  upon  and  for  the  note  now  declared  upon. 

Debt  on  a  promissory  note  for  $382.47.  The  defendant 
pleaded  nil  debet. 

Mr.  Swann  and  Mr.  Jones  for  the  defendant,  offered  in  evidence 
under  the  plea  of  nil  debet,  a  record  of  Frederick  county,  Vir- 
ginia, of  a  judgment  upon  a  declaration  for  $10,000  for  goods, 
wares,  and  merchandises  sold  and  delivered,  upon  which  judg- 
ment was  confessed  for  £129  Ids.  and  offered  parol  evidence  to 
prove  that  the  judgment  was  upon  and  for  this  note  and  another. 

Mr.  C.  Simms  and  Mr.  E.  J.  Lee,  for  the  plaintiff,  objected  that 
it  ought  to  have  been  pleaded ;  that  it  cannot  be  for  the  same 
cause  of  action.  Goods  sold  and  delivered,  and  a  promissory 
note  are  different  causes  of  action,  and  cannot  be  averred  to  be 
the  same.  Rook  v.  Sheriff  of  Salisbury,  12  Mod.  412  ;  Bredon, 
qui  tarn,  v.  Harman,  1  Sir.  701 ;  4  Bac.  Ab.  114,  Pleas  and  Plead- 
ing, I.  113. 

The  Court  (Duckett,  J.,  absent,)  was  of  opinion  that  the 
former  recovery  may  be  given  in  evidence  on  nil  debet,  and  that 
parol  evidence  may  be  given  to  show,  that  although  the  action 
was  indebitatus  assumpsit  for  goods  sold  and  delivered,  the  judg- 
ment was  really  confessed  for  and  upon  the  notes,  and  that  this 
parol  evidence  was  not  contradictory  to  the  record. 

The  plaintiff  became  nonsuit,  with  leave  to  move  to  reinstate. 


Payen  v.  Hodgson. 

After  a  plea  of  misnomer  in  abatement,  the  Court  will  not  suffer  the  record  to  be 
amended,  but  upon  payment  of  costs,  and  a  discharge  of  the  bail. 

The  written  order  for  issuing  the  writ,  was  to  issue  it  in  the 
name  of  Thomas  Payson,  but  by  mistake  of  the  clerk,  it  issued 
in  the  name  of  Thomas  Payen.  The  written  order  was  filed  in 
the  clerk's  office.  The  defendant  had  given  bail,  and  pleaded  a 
misnomer  in  abatement. 

Mr.  Taylor,  for  the  plaintiff,  nvjved  for  leave  to  amend ;  which 
the  Court  refused,  unless  upon  payment  of  costs  and  discharging 
the  bail. 

Duckett,  J.,  absent. 
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Mandeville  V.  Jamesson. 

Upon  the  petition  of  a  creditor  of  an  insolvent  debtor  to  deprive  him  of  the  benefit  of 
the  insolvent  act,  the  defendant  may  show  that  the  petitioner  is  not  his  creditor. 

This  was  a  petition  to  deprive  the  defendant  of  the  benefit  of 
the  insolvent  law,  filed  under  the  seventh  section,  upon  an  allega- 
tion that  the  defendant  had  given  a  preference  to  one  of  his 
creditors  in  a  deed  to  La  Mar,  in  trust  to  pay  a  debt  due  Mar- 
garet Jamesson  in  Ireland. 

Mr.  JoneSf  for  the  defendant.  Upon  the  insolvency  of  the  de- 
fendant, this  property  was  all  given  up  to  his  trustee.  If  the  deed 
be  void,  there  was  no  preference  given.  An  abortive  attempt  to 
give  a  preference  is  not  within  the  meaning  of  the  law.  The 
words  are,  "  assigned  or  conveyed  any  part  of  his  property  to 
give  a  preference  to  any  creditor  or  creditors  ; "  "  or  of  having 
given  any  preference  as  aforesaid."  [2  Stat,  at  Large,  239.J 
There  must  be  a  disposition,  or  lessening  of  his  property.  A  con- 
veyance means  a  legal  and  valid  conveyance,  whereby  the  pro- 
perty passes. 

Cranch,  C.  J.,  suggested  a  doubt  whether  the  defendant  should 
be  permitted  to  go  into  proof  that  the  petitioner  is  not  a  creditor, 
supposing  it  to  be  a  matter  to  be  decided  ex  parte  at  the  lime  of 
the  insolvent's  application,  and  that  primd  facie  evidence  is  suffi- 
cient. 

The  Court,  however,  (Duckett,  J.,  absent,)  vjrent  into  an  exa- 
mination of  the  evidence,  and  was  of  opinion  that  the  petitioner 
was  a  creditor,  and  that  the  deed  was  made  with  intent  to  give  a 
preference. 

But  the  Court,  by  the  consent  of  the  parties,  continued  the 
cause  to  the  next  term. 
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The  United  States  v.  Hodgkin. 

Upon  a  recognizance  for  the  appearance  of  the  defendant  in  a  case  of  misdemeanor, 
he  is  bound  to  appear  on  the  first  day  of  the  term. 

Mr.  E.  J.  Lee  contended  that  the  recognizance,  returnable  to 
this  term,  cannot  be  forfeited  at  this  term,  as  the  traverser  has  the 
whole  terra  to  appear  in.  The  return-day  of  all  writs  is  the  day 
after  the  last  day  of  the  session. 

The  Court  (Duckett,  J.,  absent,)  said  the  traverser  is  bound 
to  appear  at  the  Court,  which  is  the  first  day  of  the  term,  and  the 
whole  term  is  but  one  day  in  law. 


United  States  v.  Benjamin  Dulany. 

When  a  presentment  for  a  misdemeanor  is  found  by  the  grand  jury  without  the  name 
of  a  prosecutor,  the  Court  will  order  an  indictment  to  be  sent  up  without  the  in- 
dorsement of  a  prosecutor,  upon  the  suggestion  of  the  Attorney  of  the  United  States. 

On  motion  of  Mr.  Jones,  the  Attorney  for  the  District,  to  send 
up  an  indictment  to  the  grand  jury  upon  a  presentment  made  by 
Ihem,  no  person  being  indorsed  as  prosecutor, — 

The  Court  (Duckett,  J.,  absent,)  said  that  in  such  cases,  upon 
the  motion  of  the  Attorney  for  the  TJnited  States,  they  would  or- 
der indictments  to  be  sent  up  without  a  prosecutor's  name  being 
indorsed,  upon  the  attorney's  suggesting  that  in  his  opinion  the 
cases  require  such  interposition. 

Mr.  Jones  replied  that  he  could  not  undertake  to  give  any  opi- 
nion, but  he  should  never  make  a  motion  in  any  case  which 
should  appear  to  him  to  be  malicious  or  trifling. 
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United  States  v.  Willis. 

Playing  at  any  game,  even  for  money,  is  not  of  itself  an  offence  at  common  law.    The 
offence  is  created  by  statute,  and  can  only  be  punished  as  the  statute  directs. 

Mr.  Taylor^  for  the  defendant,  moved  to  quash  the  indictment, 
■which  was  at  common  law,  for  assembling  to  the  number  of  ten 
or  more,  and  playing  at  "  snap  and  rattle,"  or  "  in  and  out,"  to 
the  corruption  of  the  public  morals,  and  to  the  common  nuisance 
of  all  the  good  citizens  of  the  county  of  Alexandria. 

Private  vices  are  not  indictable.  4  Bl.  Com.  41.  To  play  at 
any  game  is  no  crime  at  common  law,  even  to  play  for  money ; 
therefore  there  can  be  no  offence  unless  it  be  attended  with  such 
circumstances  as  would  in  themselves  amount  to  a  riot,  or  a  nui- 
sance, or  to  actual  breach  of  the  peace  without  the  playing.  4  Bl. 
Com.  171.  All  the  penalties  under  the  English  law  are  statutory. 
If  it  were  unlawful  to  play  for  money,  no  recovery  for  money  won 
could  be  had  at  common  law,  yet  such  actions  may  be  sustained, 
and  the  defendant  even  holden  to  bail.  2  Bac.  Ab.  619,  Gaming, 
A ;  11  Co.  87  {b).  And  the  statutes  of  England  only  prohibited 
playing  to  a  certain  amount. 

The  Act  of  Virginia  of  the  8th  of  December,  1792,  §  5,  p.  175, 
which  creates  the  offence,  declares  how  it  shall  be  punished,  viz. 
by  fine  of  20  dollars  upon  conviction  before  a  justice  of  the  peace. 

Mr.  Jones,  for  the  United  States,  admitted  that  he  had  no  pre- 
cedent for  the  indictment  in  all  its  parts,  but  contended  that  it  is 
good  as  an  indictment  as  a  nuisance.  It  is  sufficient  to  charge  it 
to  be  to  the  nuisance  of  the  citizens  of  the  county  of  Alexandria. 
It  is  not  necessary  that  it  should  be  charged  as  a  nuisance  to  all 
the  citizens  of  the  United  States. 

He  admitted  that  gaming  is  not  per  se  indictable  at  common 
law.  The  Virginia  law  shows  that  gaming  is  a  pernicious  vice 
and  a  public  evil.  Every  kind  of  public  gaming  is  therefore  un- 
lawful ;  every  unlawful  act  is  not  an  indictable  offence,  but  every 
unlawful  act  done  in  a  public  manner  and  tending  to  corrupt  the 
general  morals  of  the  community  is  a  misdemeanor  at  common 
law.  He  admitted  that  private  vices  are  not  punishable  at  com- 
mon law.  But  public  lewdness,  bawdy-houses,  eaves-droppers, 
communis  rixatrix,  and  the  like,  are  indictable  misdemeanors. 

Gaming  in  England  is  lawful,  yet  the  keeping  of  a  common 
gaming-house  is  indictable  at  common  law,  because  it  is  injurious 
to  society. 

The  statute  of  Virginia  punishes  all  gaming  at  a  public  place, 
but  does  not  describe  particularly  the  offence  charged  in  this  in- 
dictment.    The  punishment  ought  to  be  proportioned  to  the  of- 
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fence,  but  the  statute  punishes  all  ahke  by  a  fine  of  20  dollars.  If 
the  statute  declares  a  punishment  of  a  common-law  offence,  and 
contains  no  negative  words,  you  may  still  indict  and  punish  at 
common  law.     It  has  been  so  decided  in  this  Court. 

The  Court  stopped  the  counsel  on  the  other  side  who  were 
about  to  reply,  being  of  opinion  that  the  indictment  is  not  good 
at  common  law.  The  statute  has  created  the  offence  and  the 
punishment.     (Fitzhugh,  J.,  contra.') 


Wilson's  Administrator  v.  Turberville's  Executor. 

A  clause  in  a  will  directing  all  the  testator's  debts  to  be  paid,  and  appropriating  the 
rents  of  his  real  estate,  does  not  take  the  case  at  law  out  of  the  statute  of  limitations, 
when  the  plaintiff  does  not  seek  his  remedy  under  the  will. 

Special  assumpsit  by  defendant's  testator  to  sell  all  his  crops  for 
several  years  at  a  certain  price ;  breach,  that  he  did  not  sell  and 
deliver,  &c. 

Pleas,  non  assumpsit  and  limitations. 

To  rebut  the  plea  of  limitations,  Mr.  E.  J.  Lee,  for  the  plaintiff*, 
produced  a  copy  of  the  will  of  the  defendant's  testator,  in  which 
he  directs  all  his  just  debts  to  be  paid,  and  directs  that  the  rents 
of  his  real  estate  shall  be  applied,  in  case  certain  parts  of  his  per- 
sonal estate  should  not  be  sufficient ;  and  contended  that  this 
clause  of  the  will  took  the  case  out  of  the  statute.  Jones  v.  Straf- 
ford, 3  P.  Wms.  89 ;  Gofton  v.  Mill,  2  Vern.  141 ;  Andreivs  v. 
Broivn,  Prec.  in  Chan.  385 ;  Anon.  1  Salk.  155 ;  Catling  v. 
Skoulding,  6  T.  R.  193 ;  Truman  v.  Fenton,  Cowper,  548. 

Mr.  Swann,  contra.  If  the  plaintiff"  claimed  under  the  will,  the 
cases  might  apply ;  but  if  he  will  avail  himself  of  that  clause  of 
the  will  he  must  confine  himself  to  the  provision  made  by  the  will. 
All  the  cases  are  in  chancery.  No  case  where  at  law  such  a  will 
takes  it  out  of  the  statute. 

If  the  plaintiff"  in  a  suit  at  law  could  avail  himself  of  this  equita- 
ble evidence,  he  might  perhaps  gain  a  priority  which  would  ex- 
clude other  creditors  who  have  as  good  a  right  in  equity  as  him- 
self. 

The  Court  (nem.  con.)  directed  the  jury  that  that  clause  of  the 
will  was  not  an  acknowledgment  of  the  cause  of  action. 

Cranch,  C.  J.,  suggested  that  there  was  a  diff"erence  between  a 
debt  liquidated  and  a  claim  for  uncertain  damages  upon  a  breach 
of  such  a  contract  as  this.  Upon  this  ground,  as  well  as  upon 
those  urged  by  Mr.  Swann,  the  Court  founded  its  opinion ;  but 
told  the  plaintiff"'s  counsel  that  they  would  hear  any  cases  which 
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he  might  cite  upon  a  motion  for  a  new  trial  if  the  verdict  should 
be  against  bis  client  upon  the  plea  of  limitations. 


Wray  v.  Reily. 

A  discharge  of  a  debtor  under  the  Maryland  Insolvent  Act  of  3d  January,  1800,  is  a 
bar  to  an  action  for  a  debt  contracted  in  Georgia,  although  the  creditor  always  re- 
sided in  South  Carolina. 

Debt  upon  a  judgment  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Georgia,  obtained  in  April,  1796. 

Among  other  pleas,  the  defendant  pleaded  a  discharge  under 
the  Insolvent  Law  of  Maryland,  passed  on  the  3d  of  January, 
1800,  setting  forth  all  the  proceedings,  and  the  final  discharge  by 
the  chancellor. 

By  the  5th  section  the  debtor  is  to  be  "  discharged  from  all 
debts,  covenants,  contracts,  promises,  and  agreements,  due  from, 
or  owing,  or  contracted  by  him  before  the  date  of  his  deed  of  as- 
signment," upon  his  complying  with  the  terms  of  the  act.  To 
this  plea  the  plaintiff  replied  that  on  the  2d  of  December,  1793, 
the  plaintiff  dwelt  in  South  Carolina,  and  the  defendant  in  the 
State  of  Georgia,  where  he  made  his  promissory  note,  upon  which 
the  plaintiff  recovered  judgment,  upon  which  this  action  is  brought. 
That  the  cause  of  action  therefore  arose  in  Georgia.  That  the 
plaintiff  never  resided  in  Maryland,  and  took  no  benefit  from  the 
surrender  of  the  defendant's  effects  in  that  State. 

To  this  replication  the  plaintiff  demurred. 

Mr.  E.  J.  Lee,  for  the  defendant,  contended  that  the  discharge 
of  a  debtor,  upon  a  fair  surrender  of  all  his  effects  according  to 
the  laws  of  the  country  of  his  domicil  is,  by  the  comity  of  nations, 
good  all  over  the  world.  That  the  act  of  the  chancellor  is  the 
judgment  of  a  court  of  competent  jurisdiction,  and  everywhere 
conclusive ;  as  in  the  cases  of  marriage  and  divorce.  That  this 
Court  ought  to  decide  upon  the  vahdity  of  this  discharge  in  the 
same  manner  as  a  court  of  Maryland  would  decide ;  and  cited  the 
following  authorities :  Hunter  v.  Potts,  4  T.  R.  192 ;  Huglies  v. 
Cornelius,  T.  Raym.  473 ;  James  v.  Allen,  1  Dal.  188 ;  Miller  v. 
Hall,  1  Dal.  229 ;  Thompson  v.  Young,  Id.  294 ;  Gorgerat  v. 
McCarty,  Id.  366 ;  Emery  v.  Greenough,  3  Dal.  370 ;  Cooke's 
B.  L.  34 ;  Cooper's  B.  L.  addenda,  10,  27,  28 ;  Sill  v.  Wors- 
wick,  1  H.  Bl.  665 ;  Phillips  v.  Hunter,  2  H.  Bl.  402  ;  Davis  v. 
Marshall,  in  this  Court,  at  Washington,  July  term,  1804.  [awte,173.] 

Mr.  Siaann,  contra,  admitted  that  contracts  may  be  discharged 
by  the  laws  of  the  country  wherein  they  were  made ;  but  con- 
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tended  that  they  could  not  by  the  laws  of  any  other  country ;  and 
cited  Cooper's  B.  L.  361,  tit.  Cessio  bonorum;  Smith  v.  Bu- 
channan,  1  East,  6 ;  1  Dal.  188,  229,  294,  366 ;  2  Dal.  100,  256 ; 
3  Dal.  369 ;  Pedder  v.  McMaster,  8  T.  R.  609 ;  Vanrough  v. 
Van  Arsdabi,  3  Gaines's  N.  Y.  Term  Rep.  154 ;  Davis  et  al.  v. 
Marshall,  in  this  Court,  July  term,  1804.  [ante,  173.] 

Cranch,  C.  J.,  did  not  sit  in  this  cause. 

FiTZHUGH,  J.,  delivered  the  opinion  of  the  Court,  that  the  plea 
of  discharge  under  the  Insolvent  Act  of  Maryland,  was  a  good 
bar  to  the  action. 


Wellford  v.  Miller. 

A  copy  will  not  be  received  as  oyer,  when  a  profert  has  been  made  of  the  original. 
And  if  a  copy  is  offered,  the  defendant  may  demur. 

Debt  on  a  bond,  with  profert  of  the  original  bond.  The  de- 
fendant demanded  oyer,  and  the  plaintiff  produced  a  supposed 
copy  only,  it  being  said  that  the  original  was  in  the  possession  of 
the  defendant ;  whereupon  the  defendant  demurred  because  the 
profert  was  of  the  original,  and  the  oyer  was  of  a  supposed  copy. 

Mr.  C.  Lee,  for  the  defendant,  cited  Thoresby  v.  Sparrow^  1 
Wiis.  16  ;  Smith  v.  Woodward,  4  East,  587. 

Mr.  Youngs,  contra.  The  plaintiff  could  not  have  declared 
upon  it  as  a  bond  lost  or  mislaid,  and  when  he  drew  the  declara- 
tion he  supposed  that  the  defendant  would  be  compelled  to  pro- 
duce it,  so  as  to  enable  him  to  give  oyer.  Read  v.  Brookman,  3 
T.  R.  151.  In  Darlington  v.  Groverman,  this  Court  compelled 
the  defendant  to  receive  a  copy  as  oyer. 

FiTZHUGH,  J.  That  was  under  the  Act  of  Assembly  of  Vir- 
ginia, the  bond  being  filed  in  another  court. 

The  Court  stopped  Mr.  Lee  in  reply,  and  adjudged  the  demur- 
rer to  be  good.  The  fact  that  the  bond  was  in  the  defendant's 
possession  did  not  appear  upon  the  record. 


Potts  v.  Findlay,  Bannatine,  &  Company. 

When  bills  are  drawn  upon  the  consignee,  on  a  shipment  of  tobacco,  he  has  no  right 
to  hold  up  the  tobacco  after  the  time  of  payment  of  the  bills,  without  orders,  but 
should  sell  to  meet  the  payment  of  the  bills. 

This  was  a  suit  in  Chancery  under  the  Act  of  Virginia  of  De- 
cember 26,  1792,  c.  78,  p.  115.     The  bill  claimed  the  price  of  a 
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cargo  of  tobacco,  for  which  the  defendants  might  have  sold  it,  but 
did  not,  and  kept  it  on  a  falling  market,  after  notice  and  accept- 
ance of  bills  drawn  by  the  plaintiff  upon  the  shipment. 

The  answer  of  the  defendants  denied  fraud  and  negligence,  and 
averred  that  they  acted  bond  fide,  and  according  to  their  best 
judgment. 

Mr.  C.  Lee,  for  the  plaintiff,  contended  that,  although  the  plain- 
tiff had  not  expressly  ordered  the  defendants  to  sell  immediately, 
yet,  as  the  bills  were  drawn  upon  the  shipment,  at  sixty  days' 
sight,  it  was  the  duty  of  the  defendants  to  sell  so  as  to  meet  the 
bills  at  maturity;  and  that  it  might  be  inferred  from  the  plaintiff's 
letters  that  such  was  his  intention.  There  was  evidence  that  the 
defendants  had  sold  the  tobacco  of  others  at  a  good  price,  while 
they  held  up  that  of  the  plaintiff  until  the  price  had  fallen.  Mar- 
shall, 206 ;  Beawes,  Lex  Merc.  45,  48. 

Mr.  Swann,  contra.  The  defendants  acted  with  good  faith.  It 
was  their  interest  to  sell  for  the  best  price.  There  is  no  evidence 
that  they  could  have  sold  the  plaintiff's  tobacco  for  a  better  price. 
They  had  a  discretion.  They  had  no  positive  orders  to  sell  at  any 
time.  The  drawing  of  the  bills  by  the  plaintiff  would  have  been 
an  excuse  for  selling,  but  was  not  an  order  to  sell  at  all  events. 

The  plaintiff  claims  unliquidated  damages.  That  is  not  such  a 
debt  as  will  give  jurisdiction  in  a  chancery  attachment,  under  the 
Act  of  Assembly  of  Virginia  of  26th  December,  1792,  c.  78,  p. 

Mr.  E.  J.  Lee,  in  reply.  The  Act  of  Assembly  does  not  give 
jurisdiction,  it  only  regulates  the  mode  of  proceeding.  The 
remedy  is  not  confined  to  liquidated  debts.  The  Act  of  Assem- 
bly gives  it  in  all  cases  of  suit  in  equity  for  relief  against  absent 
defendants.  In  cases  where  absent  debtors  have  property  within 
the  jurisdiction  of  the  Court,  it  has  cognizance  of  the  cause  under 
its  general  equity  jurisdiction.  1  Atk.  19.  If  a  case  is  doubtful, 
or  the  remedy  at  law  difficult,  the  court  of  equity  will  not  pro- 
nounce against  its  jurisdiction.  Weymouth  v.  Boyer,  1  Ves.  Jr. 
424. 

Mr.  Swann,  in  support  of  his  objection  to  the  jurisdiction  of  the 
Court,  cited  Thornton  v.  Spoisioood,  1  Wash.  142. 

The  Court  was  of  opinion  that  the  defendants  were  not  justi- 
fied in  holding  up  the  tobacco  after  the  time  of  payment  of  the 
bills  drawn  by  the  plaintiff;  and  directed  an  issue  to  ascertain  the 
prices  at  which  the  tobacco  might  have  been  sold  on  the  day  of 
payment. 
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Smallwood  v.  Violet. 

Records  certified  under  the  seals  of  the  respective  State  courts  are  admitted,  under  the 

agreement  of  the  bar,  without  other  authentication. 
An  execution  is  not  the  best  evidence  of  a  judgment. 

This  was  an  action  upon  a  judgment  of  J.  Franklin,  a  justice 
of  the  peace  of  Charles  county,  in  Maryland. 

Mr.  W.  D.  Simms^  for  the  plaintiff,  offered  in  evidence  a  paper 
purporting  to  be  an  execution  issued  by  J.  Franklin,  against  the 
defendant,  and  in  favor  of  the  plaintiff,  upon  which  there  was  a 
certificate  of  the  clerk  of  Charles  county,  that  J.  Franklin  was  a 
justice  of  the  peace. 

Mr.  E.  J.  Lee,  for  the  defendant,  objected  that  the  commission 
of  the  justice  should  be  produced. 

But  the  Court  (Cranch,  C.  J.,  absent,)  reminded  him  of  the 
agreement  of  the  members  of  the  bar  of  the  17th  July,  1807,  "  that 
copies  of  records  of  any  State  court  should  be  received  in  evi- 
dence if  certified  and  authenticated  in  such  manner  as  would 
make  them  evidence  in  the  courts  of  the  State  from  whence  they 
are  brought ; "  and  overruled  the  objection. 

Mr.  Lee,  then  objected,  that  the  execution  is  not  the  proper  evi- 
dence of  the  judgment;  and  that  a  copy  of  the  judgment  ought 
to  be  produced. 

And  the  Court,  being  of  that  opinion,  the  plaintiff  became  non- 
suit. 
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United  States  v.  Daniel  McPherson. 
Peremptory  challenge  not  allowed  in  cases  of  larceny. 

Indictment  for  stealing,  under  the  Act  of  Congress  of  April 
30lh,  1790,  ^  16,  [1  Stat,  at  Large,  116.] 

It  Avas  conceded  by  Mr.  Morsell,  for  the  prisoner,  that  he  had 
not  a  right  to  peremptory  challenge. 

Cranch,  C.  J.,  and  Duckett,  J.,  were  of  opinion,  but  did  not 
deliver  it,  that  the  prisoner  was  not  entitled  to  a  peremptory  chal- 
lenge. 

In  the  case  of  United  States  v.  Carrigo^  at  Alexandria,  in 
January,  1802,  {ante,  49,]  it  was  refused  by  the  Court.  Upon 
examining  W.  Cranch's  notes  in  Washington,  he  could  find  no 
case  in  which  it  had  been  allowed  in  Washington.  It  has  been 
lately  allowed  in  Alexandria,  by  the  assent  of  the  Attorney  for 
the  United  States.     It  was  never  allowed  in  Mr.  Mason's  time. 


United  States  v.  Michael  Mullany. 

Free-bom  negroes,  not  subject  to  any  term  of  serritude  by  law,  are  competent  wit- 
nesses in  all  cases.    Color  alone  is  no  objection  to  a  witness. 

Indictment  for  assault  and  battery.  The  defendant  was  a 
white  man. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 

Several  free-born  negroes  and  mulattoes  are  offered  as  witnesses 
to  support  the  prosecution.  The  counsel  for  the  traverser  have 
objected,  and  contend  that  they  are  not  competent  witnesses, 
being  disqualified  by  the  Act  of  Assembly  of  Maryland,  (1717, 
c.  13,)  by  which  it  is  enacted  "  That  no  negro  or  mulatto  slave, 
free  negro,  or  mulatto  born  of  a  white  woman,  during  his  time 
of  servitude  by  law,  or  any  Indian  slave,  or  free  Indian,  native  of 
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this  or  the  neighboring  provinces,  be  admitted  and  received  as 
good  and  valid  evidence  in  law,  in  any  matter  or  thing  whatso- 
ever, depending  before  any  court  of  record,  wherein  any  Chris- 
tian white  person  is  concerned."  It  is  contended  that  the  words 
"  during  his  time  of  servitude  by  law,"  are  applicable  only  to  the 
**  mulatto  born  of  a  while  woman,"  and  not  to  the  "  free  negro." 
So  that  a  free  negro,  whether  under  an  obligation  of  servitude  or 
not,  is  wholly  incapacitated  to  become  a  witness  in  any  case 
wherein  a  Christian  white  person  is  concerned.  On  the  other 
side  it  is  contended  that  the  free  negro,  at  all  limes  except  "  dur- 
ing his  lime  of  servitude  by  law,"  is  a  competent  witness  in  such 
a  case. 

In  order  to  support  the  traverser's  construction  of  the  statute, 
much  reliance  is  placed  on  the  word  "  his."  It  is  said  that  if  the 
legislature  meant  to  apply  the  expression  respecting  servitude  by 
law,  to  the  free  negro  as  well  as  to  the  mulatto,  they  would  have 
said  "  during  their  time  of  servitude  by  law."  The  word  "  his," 
it  is  said,  in  grammatical  construction,  must  apply  to  the  last  per- 
son antecedent,  namely,  the  mulatto,  and  cannot  comprehend 
both  ihe  mulatto  and  the  free  negro. 

This  construction,  it  is  also  said,  derives  support  from  the  third 
section  of  the  act,  in  which  it  is  provided  that  "  where  other  suffi- 
cient evidence  is  wanting  against  any  negro  or  mulatto  slaves, 
free  negro,  or  mulatto  born  of  a  white  woman,  during  their  servi- 
tude by  law,  the  testimony  of  any  negro  or  mulatto  slave,  free 
negro,  mulatto  born  of  a  white  woman,  or  Indian,"  &c.,  "  may 
be  received  as  evidence,  provided  it  do  not  extend  to  the  depriv- 
ing them,  or  any  of  them,  of  life  or  member."  It  is  said  that  the 
legislature  having  used  the  pronoun  in  the  plural  number  in  the 
third  section,  and  in  the  singular  in  the  second,  it  is  evident,  they 
meant  in  the  one  case  to  refer  only  to  the  mulatto,  and  in  the 
other  to  both  mulatto  and  free  negro. 

It  was  also  said  to  be  an  absurdity  in  terms,  to  speak  of  the 
time  of  servitude  of  a  free  negro.  That  the  expression,  "  during 
his  time  of  servitude  by  law,"  was  peculiarly  applicable  to  the 
mulatto  born  of  a  white  woman,  because  such  mulatto,  by  the  act 
1715,  c.  44,  <§.  27,  was  declared  to  be  a  servant  until  the  age  of 
thirty-one  years ;  but  that  the  expression  was  not  applicable  to 
the  free  negro,  because  there  was  no  servitude  by  law  imposed 
upon  him. 

The  argument  drawn  from  the  circumstance  that  the  pronoun 
personal  is  used  in  the  singular  number,  is  not  considered  of  much 
weight,  because  the  words  "  free  negro  "  and  "  mulatto,"  are 
joined  by  the  conjunction  disjunctive  "  or  "  ;  and  in  such  case  the 
idiom  of  the  English  language  admits  the  use  of  the  singular  pro- 
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noun  as  applicable  to  each  member  of  the  sentence  so  joined.  In 
such  a  sentence,  the  word  his  may  have  the  same  force  and  effect, 
as  the  word  their ;  and  it  is  evident  that  in  this  very  act,  the 
legislature  have  used  the  words  indiscriminately  to  the  same 
effect. 

If  the  words  of  a  statute  be  doubtful,  and  if  recourse  be  had 
to  construction,  the  first  inquiry  is,  what  was  the  evil  which  the 
legislature  intended  to  remedy  ?  In  the  present  case,  we  are  not 
left  to  conjecture  upon  that  point ;  for  the  legislature  in  the  pre- 
amble to  the  statute  have  expressly  declared  the  evil  for  which 
they  contemplated  a  remedy.  They  say,  "  Whereas  it  may  be  of 
very  dangerous  consequence  to  admit  and  allow  as  evidences  in 
law,  in  any  of  the  courts  of  record,"  "  any  negro,  or  mulatto 
slave,  or  free  negro,  or  mulatto  born  of  a  white  woman,  during 
their  servitude,  appointed  by  law,  or  any  Indian,"  &c.  The  evil 
complained  of,  is  not  the  admission  of  free  negroes  and  mulattoes 
as  witnesses  generally, and  in  all  circumstances,  but  only  "during 
their  servitude,  appointed  by  law."  Here  the  meaning  of  the 
legislature  cannot  be  misunderstood ;  the  words  iJieir  servitude 
must  mean  the  servitude  of  the  free  negro,  as  well  as  that  of  the 
mulatto  ;  they  cannot  be  confined  to  the  case  of  the  mulatto,  with- 
out charging  the  legislature  with  the  grossest  grammatical  blun- 
der. It  is  evident  that  the  legislature  contemplated  some  case  in 
which  a  free  negro  could  be  subject  to  servitude  by  law ;  and  by 
turning  to  the  act  of  1715,  c.  44,  (the  same  act  which  declares  the 
mulatto  born  of  a  white  woman  to  be  subject  to  servitude,)  we 
find  a  number  of  cases  in  which  a  free  negro  may  be  subjected  to 
servitude  by  law.  Thus  in  sect.  4,  a  free  negro  harboring  a  servant, 
or  slave,  forfeits  one  thousand  pounds  of  tobacco,  and  if  unable 
to  pay,  he  is  to  make  satisfaction  by  servitude.  By  sect.  6,  a  free 
person,  taken  up  on  suspicion  of  being  a  runaway,  and  unable  to 
pay  the  reward  of  two  hundred  pounds  of  tobacco,  shall  make 
satisfaction  by  servitude.  By  sect.  7,  a  runaway,  if  not  a  slave,  is 
to  reimburse  the  county  by  servitude.  By  sect.  19,  a  runaway  shall 
satisfy  the  reward  by  service,  when  free.  By  sect.  20,  if  such  per- 
son be  free  and  unable  to  pay  the  reward,  he  may  be  committed  to 
prison  until  he  give  security,  or  make  satisfaction  by  servitude  or 
otherwise.  By  sect.  27,  a  free  negro,  the  begetter  of  a  child  on  a 
white  woman,  shall  become  a  servant  for  seven  years.  By  sect.  30, 
a  free  man,  the  father  of  a  bastard  begotten  of  a  female  servant, 
shall  satisfy  the  damage  by  servitude  or  otherwise.  So  by  the  act 
of  1715,  c.  26,  <§>  2.  A  free  person  convicted  of  stealing,  shall 
pay  fourfold,  and  if  unable  to  pay,  shall  satisfy  by  servitude.  And 
by  sect.  7,  the  fees  of  criminals  may  be  paid  by  servitude. 

These  are  some  of  the  cases  in  which  by  the  laws  prior  to  1717, 
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a  free  negro  might  be  subjected  to  temporary  servitude  by  law. 
They  are  enough  to  show  that  the  expression,  "  during  his  time 
of  servitude  by  law,"  might  with  as  much  propriety  be  applied 
to  the  free  negro  as  to  the  mulatto,  and  that  his  case  was  within 
the  same  reason.  Why  should  the  legislature  limit  the  disability 
of  the  mulatto  to  his  time  of  servitude,  and  not  that  of  the  free 
negro  also  ?  or  why  permit  a  free-born  mulatto  to  be  a  witness, 
and  reject  the  free-born  negro  ?  We  can  see  no  reason  for  such 
a  ■whimsical  distinction,  and  the  legislature  cannot  be  presumed  to 
have  had  an  intention  to  make  it,  unless  such  intention  be  very 
clearly  expressed. 

The  legislature,  Avhen  in  the  third  section  they  say  "  free  negro, 
or  mulatto  born  of  a  white  woman,  during  their  servitude  by 
law,"  evidently  mean  the  same  thing  as  they  had  before  expressed 
by  the  same  words  in  the  preamble,  and  by  the  words  "  free 
negro,  or  mulatto  born  of  a  white  woman,  during  his  time  of  ser- 
vitude by  law,"  in  the  second  section.  It  was  argued  that  by  the 
third  section,  the  legislature  meant  to  exclude  free  negroes,  as 
witnesses  even  on  the  trial  of  a  slave,  in  cases  which  might  affect 
his  life  or  member,  and  a  fortiori,  on  the  trial  of  a  Christian  white 
person. 

By  this  section,  slaves  and  free  negroes  and  mulattoes,  under 
all  circumstances,  that  is,  as  well  during  their  time  of  servitude  by 
law,  as  otherwise,  are  admissible  witnesses  on  the  trial  of  a  slave, 
in  a  case  not  affecting  life  or  member.  But  how  can  it  follow 
from  thence,  that  on  the  trial  of  a  slave  in  a  case  affecting  life  or 
member,  a  free  negro  or  mulatto,  not  under  servitude,  would  be 
excluded  ? 

Before  the  act  of  1717,  there  was  no  law  which  excluded  free 
negroes  from  being  witnesses ;  that  act  only  imposes  a  disability 
upon  them  during  their  servitude  by  law.  It  was  the  condition  of 
servitude  that  the  legislature  justly  supposed  ought  to  render 
them  incompetent  witnesses ;  for  the  same  reason  that  slaves  are 
incompetent.  It  was  probably  supposed  that  while  under  the  con- 
trol of  a  master,  they  might  by  means  of  fear  or  threats  of  ill 
treatment,  or  actual  ill  treatment,  be  induced  to  conceal  the  truth, 
and  that  it  was  not  safe  to  trust  to  their  testimony.  That  reason 
could  justify  their  exclusion  only  while  their  state  of  servitude 
continued. 

This  construction  of  the  act  seems  to  have  been  adopted  by  the 
legislature  in  1796,  c.  67,  §  5,  when  they  declared  that  no  manu- 
mitted slave  should  be  entitled  to  give  evidence  against  any  white 
person ;  for  if  all  free  negroes  were  already  excluded  by  law, 
such  a  provision  respecting  those  who  were  free  by  manumission, 
was  unnecessary. 
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For  these  reasons,  I  am  clearly  of  opinion,  that  free-born 
negroes,  not  in  a  state  of  servitude  by  law,  are  competent  wit- 
nesses in  all  cases,  or  rather  that  color  alone  does  not  disqualify  a 
witness  in  any  case.  At  the  time  of  the  argument,  I  supposed 
the  question  had  been  decided  by  this  court.  But  upon  a  careful 
examination  of  my  own  notes,  and  those  of  the  late  chief  judge, 
I  do  not  find  any  such  case. 

In  the  case  of  the  United  States  v.  Barton,  a  free  mulatto,  in 
Washington,  July  term,  1803,  [ante,  132,]  two  manumitted  ne- 
groes were  admitted  as  witnesses  against  him,  on  an  indictment 
for  stealing. 

In  the  case  of  United  States  v.  Nancy  Swann,  {ante,  148,] 
(a  free  mulatto,)  a  summons  for  a  slave  to  testify  for  the  defend- 
ant, was  refused  by  the  Court ;  the  Court  being  inclined  to  the 
opinion  that  the  slave  was  not  a  competent  witness.  But  in 
United  States  v.  Shorter,  a  free  black,  at  December  term,  1806, 
{ante,  371,]  a  slave  was  admitted  as  a  witness  for  the  traverser. 
These  are  all  the  cases  respecting  the  admission  of  people  of  color 
as  witnesses,  of  which  I  can  find  any  notes.  But  see  the  case  of 
United  States  v.  Fisher,  at  July  term,  1805,  {ante,  244.]  Fisher, 
a  white  man,  was  indicted  for  beating  his  wife.  Lucy  Butler,  a 
free-born  black  woman,  was  admitted  by  the  Court  as  a  witness 
against  him. 

Note.  The  Court  was  full  when  the  question  was  argued,  but 
when  this  opinion  was  delivered,  Duckett,  J.,  was  absent,  and 
FiTZHUGH,  J.,  having  some  doubt,  it  was  agreed  to  hear  a  motion 
for  a  new  trial,  upon  the  ground  of  admitting  improper  evidence. 
The  verdict  being  against  the  defendant,  the  question  was  further 
considered  upon  the  motion  for  a  new  trial  in  this  case,  and  in 
that  of  Susan  Davis  v.  Swann,  at  this  term,  when  the  other  judges 
gave  their  full  assent  to  the  above  opinion.^ 


The  United  States  v.  Peggy  Hill. 

A  slave  is  not  a  competent  witness  against  a  free-bom  mulatto  not  subject  to  any  term 

of  servitude  by  law. 

Indictment  for  stealing  a  gold  watch.      The  defendant  was 

1  The  following  is  written  by  Judge  Fitzhugh,  in  his  note-book,  in  p.  84.  After 
stating  the  opinion  in  this  cause  at  length,  as  above, — 

"  The  Court  intimated  that  they  would  hear  a  motion  for  a  new  trial  —  on  the  argu- 
ment of  which  A.  B.  D.  attended,  and  the  Court  were  unanimously  satisfied  with  the 
opinion  expressed  in  this  cause." 

44* 
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a  free-bora  mulatto,  not  subject  to  any  term  of  servitude  by- 
law. 

Mr.  Jones,  for  the  United  States,  offered  Charity,  a  slave,  as  a 
witness  against  the  prisoner.  See  United  States  v.  Mullany,  [ante, 
529.]  In  the  case  of  United  States  v.  Negress  Terry,  at  June 
term,  1806,  [ante,  318,]  at  Washington,  and  in  the  case  of  United 
States  V.  Shorter,  at  December  term,  1806,  [ante,  371,]  a  slave 
was  admitted  as  a  witness  for  free  negroes. 

But  the  Court  (Duckett,  J.,  absent,)  having  more  fully  consi- 
dered the  Acts  of  Assembly  of  1717,  c.  13,  and  1751,  c.  14,  ^  4, 
were  of  opinion  that  a  slave  is  not  a  competent  witness  against  a 
free-born  mulatto,  not  under  a  state  of  temporary  servitude.  It  is 
also  clear,  that  the  slave  cannot  be  admitted  under  the  third  sec- 
tion of  the  act  of  1717.  It  cannot  be  implied,  from  the  exclusion 
(in  the  second  section)  of  slaves  as  witnesses  against  a  white  per- 
son, that  they  may  be  admitted  against  a  free  person  of  color ;  for 
the  principles  of  the  civil  law,  and  of  the  laws  of  every  country 
where  slavery  is  tolerated,  exclude  them  as  witnesses  against  a 
free  person. 

Mr,  Hiort,  for  the  prisoner.    Verdict,  not  guilty. 


Hance  v.  James  McCormick,  Jr. 

The  possession  of  the  tobacco  notes,  is  evidence  of  the  possession  of  the  tobacco 

which  they  represent. 
If  a  cause  be  postponed  for  two  or  three  days,  witnesses  attending  from  Baltimore 

will  be  allowed  pay  for  those  days. 

Trover  for  seven  hogsheads  of  tobacco. 

The  plaintiff  had  put  the  tobacco  notes  into  the  hands  of  Mr. 
Heigh,  for  sale,  who  lost  them ;  they  came  to  the  hands  of  the 
defendant.  These  tobacco  notes  were  certificates  given  by  the 
public  inspector  and  keeper  of  the  public  warehouse  ;  that  A.  B. 
has  a  hogshead  of  tobacco,  of  such  a  weight  and  quality,  in  the 
public  warehouse,  to  be  delivered  to  the  bearer  of  the  certificate. 

Mr.  Laio,  for  the  defendant,  contended  that  there  was  no  evi- 
dence that  the  tobacco  was  in  the  defendant's  possession,  although 
he  had  the  notes,  and  sold  the  tobacco  to  Mr.  Levy,  who  received 
and  sold  the  same. 

But  the  Court  overruled  the  objection.  Witnesses  living  in 
Baltimore  were  allowed  for  attendance,  although  the  Court  post- 
poned the  civil  cases  for  two  or  three  days. 
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Negro  Nan  and  Children  v.  D.  Moxley  ei  al. 

The  afiSdavit  of  a  mannmitted  negro,  is  sufficient  ground  for  an  order  to  issue  a  sum- 
mons returnable  immediately  upon  a  petition  for  freedom. 

Petition  for  freedom.  Affidavit  of  negro  Charles,  a  manu- 
mitted negro,  that  his  wife  Nan  (the  petitioner)  was  about  to  be 
removed  out  of  the  district. 

The  Court  (Fitzhugh,  J.,  absent,)  allowed  a  subpoena,  return- 
able immediately,  to  answer  the  petition  just  filed  by  Mr.  F.  S. 
Key. 


Jones  &  Passmore  v.  Henry  Knowles. 

The  Court  will  not  permit  a  party  to  prove  other  fraudulent  transactions  of  the  other 
party  with  strangers,  and  not  connected  with  the  present  case,  in  order  to  fortify  a 
charge  of  fraud  and  collusion  in  this  case. 

The  magistrate  who  takes  a  deposition  under  the  Act  of  Congress  must  certify  all  the 
facts  necessary  to  make  it  evidence  under  the  statute. 

AssUiMPSiT  on  a  promissory  note  for  1500  dollars  made  by  the 
defendant  to  Eber  Hale,  dated  March  19th,  1805,  payable  to 
Eber  Hale  on  the  7lh  of  September,  1805,  who  indorsed  the  note 
in  this  form,  viz. :  — 

"  Baltimore,  September  7,  1805.  The  within  note  I  assign  to 
Jones  &  Passmore  for  such  part  of  it  as  will  be  security  for  them 
for  five  hundred  and  fifty-six  dollars  and  eighty-six  cents,  which 
Mr.  Henry  Knowles  will  pay  if  not  paid  by  me  in  sixty  days. 
Eb.  Hale." 

There  were  counts  for  goods  sold  and  delivered,  and  for  goods 
sold  and  delivered  to  Hale  at  the  request  of  the  defendant,  and 
defendant's  promise  to  pay. 

Mr.  F.  S.  Key,  for  the  plaintiff,  offered  to  examine  a  witness  to 
prove  that  Hale  had,  after  the  date  of  the  receipt,  viz.  in  Septem- 
ber, 1805,  offered  to  pass  other  notes  of  the  defendant  in  Alexan- 
dria ;  that  the  defendant  did  not,  before  those  notes  became  due, 
deny  the  notes,  when  shown  to  him ;  but  when  payable,  pro- 
duced receipts  in  bar,  and  to  prove  that  Hale  was  in  the  habit 
of  purchasing  goods  with  Knowles's  notes.  This  testimony  was 
offered  as  evidence  of  a  fraudulent  collusion  between  Knowles 
and  Hale  in  the  present  case. 

But  the  Court  (Fitzhugh,  J.,  absent,)  refused  to  admit  it,  say- 
ing that  no  man  could  come  prepared  to  meet  evidence  and 
charges  respecting  every  transaction  of  his  life,  without  notice. 
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Mr.  Jones  then  offered  the  deposition  of  Eber  Hale,  taken  un- 
der the  Act  of  Congress  before  the  mayor  of  Hartford. 

Mr.  Morsell  objected  that  the  witness  was  interested ;  he  only 
assigned  five  hundred  dollars,  part  of  the  notes  to  the  plaintiffs. 
If  Ihey  can  recover  the  whole  they  are  trustees  for  Hale  for  the 
balance.  Parol  evidence  cannot  be  received  of  P.  being  mayor 
of  Hartford.  The  mayor  does  not  state  that  he  was  not  of  coim- 
sel  for  one  of  the  parties ;  has  not  certified  the  reasons  of  taking 
the  deposition,  and  does  not  state  the  residence  of  the  witness, 
nor  of  the  parties.  The  mayor  was  not  competent  to  certify  a 
release  from  the  plaintiffs  to  the  witness,  nor  a  copy  of  the  release. 
The  original  ought  to  be  produced. 

Mr.  Jones,  contra.  Parol  evidence  is  competent  to  prove  A  B 
to  be  mayor.  If  the  mayor  was  of  counsel  for  the  plaintiffs,  the 
defendant  must  show  it.  It  appears  by  his  certificate  that  the 
witness  was  in  Hartford,  and  that  appears  to  be  the  reason  of  the 
taking  the  deposition. 

Hale  in  the  deposition  itself  states  that  he  has  no  interest  in  the 
note.  He  stands  indifferent  between  the  parties.  If  the  plaintiffs 
recover  against  Knowles,  Knowles  may  recover  against  Hale  upon 
his  receipt.  The  copy  of  the  release  certified  by  the  mayor,  is 
sufRcient.  It  is  competent  for  the  plaintiffs  to  prove  that  Hartford 
is  more  than  one  hundred  miles  from  Washington,  and  that  the 
witness  lives  in  Hartford,  and  that  the  defendant  lives  in  George- 
town. 

The  original  release  belongs  to  the  witness.  It  is  not  in  the 
power  of  the  plaintiffs  to  produce  it.  The  witness  is  not  obliged 
to  produce  it. 

The  Mayor  acted  judicially,  and  was  competent  to  judge  whe- 
ther it  was  a  release,  and  to  certify  the  same. 

The  Court  (Fitzhugh,  J.,  absent,)  were  of  opinion  that  the  de- 
position was  not  admissible  in  evidence,  no  cause  being  certified 
by  the  mayor  for  taking  the  deposition,  nor  whether  notice  was 
given,  and  on  the  ground  of  the  interest  of  the  witness. 

The  Court  was  of  opinion  that  the  mayor  ought  to  have  certi- 
fied all  the  facts  necessary  to  make  the  deposition  good  evidence 
under  the  Act  of  Congress. 

The  plaintiff  had  leave  to  amend  his  declaration  by  adding  two 
new  counts,  on  payment  of  all  antecedent  costs.    Juror  withdrawn. 


Thornton  and  White,  Commissioners  of  the  City  of  Washing- 
ton, V.  Caldwell,  Administrator  of  Scott. 

If  the  notary  does  not  recollect  the  fact  of  making  a  demand,  &c.,  but  produces  his 
notarial  book  in  which  the  fact  is  stated,  and  testifies  that  he  made  the  entry  in  his 
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book  at  the  time,  and  is  certain,  from  those  memorandums  that  he  did  make  the  de- 
mand as  there  stated  —  such  evidence  is  admissible  to  the  jury. 

Assumpsit  against  the  indorser  of  a  promissory  note  payable  4th 
February,  1801,  drawn  by  U.  Forrest  for  six  thousand  two  hun- 
dred and  sixty-nine  dollars  and  ninety-two  cents. 

Samuel  Hanson,  a  notary-public,  was  sworn  for  the  plaintiffs. 

Mr.  Jones,  for  the  plaintiff,  asked  the  witness  whether  he  had 
the  note  and  called  on  General  F.  for  payment  on  the  9th  of  Feb- 
ruary, 1801.  The  witness  said  he  had  no  recollection  of  it,  but 
he  made  a  note  of  it  in  his  register  of  protests,  and  indorsed  on 
the  note  the  words  "protest,  1.70,"  which  he  produced,  and  said 
he  had  no  doubt  of  it,  but  he  could  not  speak  from  his  memory ; 
that  his  memory  was  not  refreshed  by  the  book,  for  he  had  no  re- 
collection of  the  fact,  but  he  had  no  doubt  of  it.  He  was  certain, 
from  those  memorandums,  that  he  did  demand  the  payment  as 
there  stated.  The  note  was  only  noted  for  non-payment  —  never 
actually  protested  —  that  is,  the  protest  was  never  drawn  out  in 
form. 

Mr.  Jones  contended  that  the  noting  in  the  book  is  as  much  an 
official  act  of  the  notary  as  the  protest  would  have  been,  and  is  as 
much  evidence  of  the  fact  of  the  demand  ;  it  is  the  best  evidence. 
The  witness  means  that  he  was  in  the  habit  of  entering  there  all 
notes  by  him  protested,  the  time  of  demand  and  the  answer  given 
to  the  demand.  That  he  never  made  an  entry  in  the  book  which 
was  not  true. 

Mr.  P.  B.  Key  and  Mr.  Caldioell,  contra,  cited  Chitty,  91. 
Noting  is  not  sufficient ;  there  must  be  a  protest,  if  protesting  be 
necessary.  The  notary  is  a  mere  agent  of  the  plaintiff  as  to  giv- 
ing of  notice  to  the  defendant.  His  official  duty  only  extends  to 
protesting  according  to  the  law  merchant.  His  duty  at  all  events 
did  not  extend  beyond  demanding  payment  from  Forrest  the 
maker,  and  protesting  it  for  non-payment. 

The  Court  (having  some  doubts)  admitted  the  testimony  as 
competent  evidence  to  the  jury,  not  because  the  notary's  book 
had  any  peculiar  authority  or  validity ;  but  because  it  appeared  to 
be  the  best  evidence  which  under  such  circumstances  could  be 
expected. 


United  States,  use  of  James  &  Benson  McCormick,  v.  D.  C. 
Brent,  Marshal  of  the  District  of  Columbia. 

The  marshal  is  liable  upon  his  official  bond  if  he  suffers  a  debtor  to  escape  after  arrest 
upon  a  capias  ad  satisfaciendum,  although  he  has  him  in  court  at  the  return  day. 

Debt  on  the  Marshal's  official  bond. 
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The  facts  agreed  were  that  the  marshal  arrested  Jane  Burch 
on  a  capias  ad  satisfaciendum  at  the  plaintiff's  suit,  and  voluntarily 
suffered  her  to  go  out  of  prisoti  for  three  days,  after  which  she  re- 
turned and  was  discharged  under  the  insolvent  act  before  the  re- 
turn day  of  the  writ. 

Mr.  J.  Laiv,  for  the  plaintiff.  After  a  voluntary  escape  the  she- 
riff cannot  retake  the  defendant;  and  whether  in  custody  again  or 
not,  is  of  no  importance,  as  the  sheriff  has  made  himself  liable. 
3  Bl.  Com.  415.  It  is  not  important  whether  the  escape  is  before 
or  after  the  return  of  the  capias  ad  satisfaciendum.  Haivkins  v. 
Plomer,  2  W.  Bl.  1049 ;  Pitcher  v.  Bailey,  8  East,  171. 

The  law  and  the  form  of  the  capias  ad  satisfaciendum  are  the 
same  in  Maryland  as  in  England.  1  Harris,  Ent.  642.  So  also 
are  the  forms  of  the  pleadings.  The  acts  of  Maryland,  1768, 
c.  10,  1794,  c.  54,  and  1779,  c.  25,  do  not  alter  the  law  of  England. 

Mr.  F.  S.  Key,  and  Mr.  Morsell,  contra.  That  part  of  the  com- 
mon law  of  England  was  not  adopted  in  Maryland,  because  not 
applicable  to  the  circumstances  of  the  country ;  there  being  no 
jails  in  Maryland  for  a  long  time ;  and  even  now  there  are  some 
counties  without  public  jails. 

No  case  has  been  produced  of  such  a  suit  in  Maryland.  The 
sherifT  there  is  not  considered  liable  if  he  has  the  body  at  the 
return  of  the  capias  ad  satisfaciendum. 

The  Act  of  Assembly  1768,  c.  10,  has  pointed  out  another 
remedy,  viz.  by  judgment  against  the  sheriff  on  his  return. 

Cranch,  C.  J.,  mentioned  Judge  Chase's  letter  to  Mr.  Tilgh- 
man,  October  20,  1798,  in  which  he  says  the  act  1  Rich.  2,  c.  12, 
giving  the  action  of  debt  for  escape  of  prisoners  in  execution,  is 
in  force  in  Maryland. 

After  consideration,  the  Court  in  April,  1811,  (nem.  con.)  ren- 
dered judgment  for  the  plaintiff,  observing  that  the  law  of  Eng- 
land is  admitted,  and  no  practice  in  Maryland  is  sufficiently 
proved  to  the  contrary. 


Brooke  v.  Potowmack  Company. 

A  guardian  appointed  in  Prince  George's  county,  in  Maryland,  is  competent  to  give  a 
valid  receipt  for  the  purchase-money  of  land  in  Montgomery  county. 

Assu.MPsiT  on  an  award.  Upon  a  case  stated,  the  question 
was,  whether  Brooke  was  entitled  to  interest  before  he  came  of 
age,  it  being  alleged  that  there  was  no  person  competent  to 
receive  the  money,  the  plaintiff  having  been  a  minor  on  the  20th 
of  July,  1799,  when  the  award  was  made.     Beale  was  appointed 


DECEMBER  TERM,   1808.  527 

Davis  V.  Wyer. 

guardian  of  Brooke  in  Prince  George's  county,  where  the  admi- 
nislralion  of  the  personal  estate  Avas  granted,  but  the  land  con- 
demned for  the  use  of  the  Potowmack  Company  and  submitted  to 
the  award  of  arbitrators,  was  in  Montgomery  county. 

Mr.  F.  S.  Key,  for  the  defendant,  contended  that  Beale  had  no 
authority  to  receive  the  purchase-money,  because  he  was  not  ap- 
pointed guardian  in  Montgomery  county. 

Judgment  for  the  plaintiff,  the  Court  being  of  opinion  that  a 
guardian  appointed  in  Prince  George's  county,  was  competent  to 
receive  the  purchase-money  in  Montgomery  county. 


William  Davis  v.  Uriah  Wyer. 

The  proceedings  upon  attachment,  upon  an  assigned  cause  of  action,  must  be  in  the 
name  of  the  legal  plaiutiif ;  and  all  the  requisites  of  tlie  statute  must  be  complied 
with. 

Attachment  under  the  Act  of  1795,  c.  56. 

The  justice  certified  that  William  Davis  made  oath  that  the 
defendant  is  bona  fide  indebted  to  him  in  the  sum  of  ^92.50,  &c,, 
according  to  the  act,  and  that  William  Davis  at  the  same  time 
produced  before  him  a  memorandum  of  a  settlement  betwixt  the 
said  Uriah  Wyer  and  Jacob  Todhunter,  which  memorandum  was 
assigned  to  the  aforementioned  William  Davis,  by  which  it  ap- 
peared that  the  said  Uriah  Wyer  is  indebted  as  aforesaid,  and 
upon  wiiich  memorandum  of  a  settlement,  the  said  oalh  was 
granted." 

The  memorandum  produced  to  the  clerk  was  in  the  words  fol- 
lowing :  "  December  8th,  1807,  this  —  settled  with  Jacob  Tod- 
hunter and  am  due  him  ^92.50  as  witness  my  hand.  Uriah  Wyer." 
"  I  do  hereby  assign  all  my  right,  title,  claim,  and  interest  to  the 
above  to  William  G.  Davis.     Jacob  Todhunter." 

Mr.  F.  S.  Key  moved  (if  the  Court  should  suppose  an  amend- 
ment necessary,)  to  amend  the  capias  ad  respondendum,  by  strik- 
ing out  the  name  of  William  Davis,  and  inserting  in  lieu  thereof, 
the  name  of  Jacob  Todhunter.  The  capias  had  been  returned  non 
est.  No  copy  of  the  short  note  had  been  set  up,  &c.  The  pro- 
ceeding by  attachment  is  an  equitable  proceeding.  It  must  issue 
in  the  name  of  the  equitable  plaintiff.  Such  has  been  the  uniform 
practice  in  Maryland. 

The  Court  \nem.  con.)  on  motion,  quashed  the  attachment. 
There  was  no  evidence  that  a  copy  of  the  short  note  had  been  set 
up  at  the  court-house  door,  nor  that  the  proofs  exhibited  to  the 
justice,  were  lodged  with  the  clerk.     The  attachment  was  in  the 
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name  of  W.  Davis,  but  the  assignment  of  the  account  was  to 
W.  G.  Davis.     The  handwriting  of  Todhunter  was  not  proved. 
Cranch,  C.  J.,  said  the  attachment  must  be  in  the  name  of  the 


legal  plaintiff. 


Negro  Clem  Joice  v.  Robert  Alexander. 

The  two  jurors  first  sworn  in  a  cause,  are  the  proper  triers  of  a  challenge  for  favor. 
The  Court  will  not  permit  counsel  to  argue  to  the  triers  upon  a  challenge  for  favor. 
The  challenged  juror  cannot  be  examined  as  a  witness  to  the  triers. 
Witnesses  may  be  separated,  and  examined  each  out  of  hearing  of  the  others. 
The  reputation  which  can  be  given  in  evidence,  must  be  a  reputation  among  free  white 

persons  who  are  dead,  or  whose  death  may  be  presumed. 
A  deposition  of  a  deceased  person  taken  in  another  cause,  may  be  read  in  tliis,  as 

hearsay. 

Petition  for  freedom.  Four  jurors  having  been  sworn,  Mat- 
thew Wright  was  called  as  a  juror,  and  challenged  for  favor  ; 
whereupon  the  two  jurors  first  sworn,  were  sworn  as  triers,  and 
having  heard  testimony  as  to  Wright's  declarations  that  "  they 
had  better  not  summon  him  on  negro  causes,  for  he  would  free 
them  all,"  were  directed  by  the  Court  to  withdraw  to  consider  of 
their  verdict,  and  having  done  so,  attended  by  an  officer  of  the 
court,  they  returned  and  declared  that  Matthew  Wright  did  not 
stand  indifferent  between  the  parties. 

The  Court  (Duckett,  J.,  absent)  refused  to  suffer  counsel  to 
argue  the  case  before  the  triers  ;  but  at  the  request  of  the  defend- 
ant's counsel,  instructed  the  triers  that  the  question  for  them  to 
decide  was,  whether  Matthew  Wright  stood  as  a  fair,  indifferent, 
unbiased,  unprejudiced  juror  between  the  parties.  On  the  trial 
before  the  triers,  the  counsel  for  the  petitioner  offered  to  swear 
Matthew  Wright  himself,  to  state  what  he  did  say,  but  the  Court 
refused,  as  the  question  was  whether  he  was  indifferent,  and  if 
partial  as  a  juror,  he  might  be  supposed  not  a  proper  witness. 
{Qucere  de  hoc  ?)     See  Trials  per  pais,  192,  200. 

A  record  of  a  case  from  the  General  Court  of  Maryland  was 
produced,  in  which  it  appeared  that  only  the  two  first  sworn 
jurors  were  sworn  as  triers,  although  five  had  been  sworn. 

Cranch,  C.  J.,  thought  that  all  the  jurors  sworn,  should  be  triers 
of  the  challenge.    Trials  per  pais,  199. 

Mr.  F.  S.  Key,  for  the  defendant,  suggested  that  the  witnesses 
for  the  petitioner  were  of  bad  character,  and  believed  they  would 
not  testify  fairly  if  permitted  to  hear  each  other's  testimony,  and 
moved  the  Court  to  direct  that  all  the  plaintiff's  witnesses  but  one 
should  be  excluded  from  the  court  room,  which  the  Court  granted. 
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Cranch,  C.  J.,  doubling  very  much  as  to  the  propriety  of  such  a 
practice  as  a  general  rule,  without  some  further  evidence  of  com- 
bination or  corruption. 

Mr.  Key  staled,  that  in  the  case  of  Rutherford  v.  3Toore,  for 
slander,  at  Washington,  in  June,  1807,  [ante,  404,]  the  Court  had 
made  a  like  order.  But  although  the  Court  had  notes  of  that  case, 
they  had  no  note  of  such  a  decision. 

Mr.  Caldwell,  for  the  petitioner,  asked  the  witness  what  was  the 
general  reputation  of  the  neighborhood  as  to  the  condition  of  Ann 
Joice,  who  was  alleged  to  have  been  brought  into  this  county  by 
Lord  Baltimore,  viz,,  whether  she  was  a  free  white  woman. 

3Ir.  Key  objected  to  the  question,  and 

The  Court  refused  to  permit  it  to  be  asked,  and  said  that  evi- 
dence of  general  reputation  of  a  fact,  can  only  be  given  when  the 
reputation  was  among  free  white  persons  who  are  dead,  or  pre- 
sumed from  the  length  of  time  to  be  dead. 

Mr.  F.  S.  Key,  offered  a  record  of  the  Prince  George's  Court, 
of  the  petition  for  freedom  by  the  mother  of  the  petitioner  against 
N.  Young,  under  whom  the  defendant  claims  property,  which 
record  stated  that  the  petitioner  "  no  further  prosecuted  her  peti- 
tion." 

The  Court  refused  to  admit  it  in  evidence,  it  being  wholly 
immaterial  to  this  issue,  whether  such  a  petition  were  dismissed  or 
not,  although  it  be  proved  that  the  petitioner  in  that  case  was  the 
mother  of  the  present  petitioner,  and  that  the  present  defendant 
claims  under  N.  Young. 

Mr.  Key  having  proved  that  Thomas  Lane  was  dead,  offered 
to  read  his  deposition,  contained  in  a  record  from  the  General 
Court  of  Maryland,  in  a  suit  between  Mahony  and  Ashton,  as  the 
declaration  of  a  person  now  dead. 

Mr.  Hiort,  Mr.  Caldivell,  and  Mr.  Morscll  objected.  If  this 
cannot  be  used  as  a  deposition,  it  is  no  evidence  of  his  declara- 
tion. This  is  not  in  the  handwriting  of  Lane  ;  he  has  not  signed 
it.  The  deposition  is  not  a  matter  of  record  ;  this  is  only  a  copy 
made  by  the  clerk  from  a  paper  filed  in  his  office.  It  is  not  his 
duty  to  certify  such  papers.  His  certificate  is  not  better  evidence 
than  that  of  any  other  person :  even  if  the  original  deposition 
could  be  evidence,  a  copy  is  not.  The  magistrate,  before  whom 
the  deposition  was  taken,  might  be  examined  as  to  the  decla- 
rations of  Mr.  Lane. 

The  present  petitioner  has  no  opportunity  of  cross-examination. 
M'Nally,  390.  The  petitioner  might,  perhaps,  show  that  he  was 
interested.  The  deposition  appears  on  the  face  of  it  to  have  been 
read  by  consent. 

Mr.  Key,  in  reply.  The  original  deposition  cannot  be  had  out 
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of  the  Court.  It  is  made  part  of  the  record,  by  a  bill  of  excep- 
tions. The  record  is  offered  to  the  Court,  (not  to  the  jury)  to 
satisfy  the  Court  that  it  is  the  deposition  of  Lane.  The  clerk  is 
bound  to  record  all  depositions  filed  in  a  cause.  They  make  a 
part  of  the  record.  The  entry  in  ihe  record  is,  "  that  the  said 
John  Ashton,  by  his  attorney,  comes  here  into  court  and  files  the 
following  deposition." 

[No  bill  of  exceptions  made  the  deposition  a  part  of  the  record. 
The  question,  therefore,  was  whether  a  certified  copy  of  a  depo- 
sition filed  in  the  office  of  the  clerk  of  the  General  Court  of 
Maryland,  be  evidence  of  the  declaration  of  Lane.  The  certifi- 
cate of  the  clerk  was  authenticated  by  the  chief  justice  of  the 
court.] 

The  Court  (Duckett,  J.,  absent,  and  Cranch,  C.  J.,  doubting) 
admitted  the  copy  of  the  deposition  to  be  read  in  evidence  to  the 
jury,  as  the  declaration  of  a  deceased  person. 

Verdict  for  the  defendant. 


Cherry  v.  Saveeny. 

Information  given  by  one  juror  to  his  fellow  jurors  after  they  have  retired,  is  not  suffi- 
cient ground  for  a  new  trial,  if  the  verdict  has  done  substantial  justice  between  the 
parties. 

The  Court  will  not  lend  an  easy  ear  to  affidavits  of  jurors,  as  to  their  proceedings 
after  they  have  retired  to  consider  of  their  verdict. 

Motion  by  defendant  for  a  new  trial,  because  one  of  the  jurors 
gave  information  of  his  own  knowledge,  after  they  retired,  viz. : 
that  he  had  heard  both  from  the  defendant  and  plaintiff,  that  the 
defendant  was  not  to  be  allowed  any  thing  for  the  services  of  her 
son  ;  which  was  a  claim  in  set-off  which  she  had  attempted  to 
prove  on  the  trial. 

Mr.  Law,  for  the  defendant. 

1.  It  is  a  good  ground  for  a  new  trial.  1  Bl.  Com.  374,  375 ; 
3  Id.  373. 

2.  The  fact  may  be  proved  by  the  affidavits  of  the  jurymen. 
I  Sellon's  Pr.  508 ;  Cogan  v.  Ebden,  1  Burr.  383 ;  Rex  v.  Simons, 
1  Wils.  329;  Hale  v.  Cove,  1  Str.  642;  Vassie  v.  Delaval, 
1  T.  R.  11. 

The  reason  why  the  affidavit  of  a  juror  is  rejected,  is,  that  he 
shall  not  charge  himself  with  a  misdemeanor.  But  where  the 
fact  does  not  charge  misconduct,  there  such  affidavits  are  ad- 
mitted. 
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Mr.  Porter,  contra,  contended  that  justice  had  been  done,  and 
that  encouragement  should  not  be  given  to  information  coming 
from  a  juror.  3  Wils.  273  ;  1  T.  R.  11 ;  3  Burr.  1696 ;  1  Sel- 
Ion,  507,  508,  510. 

New  trial  refused,  (Fitzhugh,  J.,  absent,)  the  Court  being  of 
opinion,  that  substantial  justice  had  been  done,  and  doubting  the 
policy  of  giving  an  easy  ear  to  affidavits  of  this  kind. 


CIRCUIT   COURT   OF   THE   UNITED   STATES. 


APRIL  10,  1809,  ADJOURNED  COURT,  AT  WASHINGTON. 


Ex  parte  Negro  Ben. 

A  writ  of  error  is  not  a  supersedeas,  unless  a  copy  of  it  be  lodged  for  the  adverse 
party  in  the  clerk's  office  within  tlie  ten  days. 

Habeas  corpus  ad  subjiciendum.  The  mittimus  returned,  was 
in  the  following  form,  viz. 

"  District  of  Columbia.  County  of  Washington,  ss.  Whereas 
it  is  represented  by  Sabret  Scott  to  the  subscriber,  a  justice  of  the 
peace,  that  his  negro,  Ben,  has  run  away  from  his  service,  and 
otherwise  treated  him  ill,  and  fears  that  the  said  negro  Ben  will 
run  away  again,  and  therefore  prays  a  commitment  for  safe  keep- 
ing: These  are  therefore  to  authorize  and  require  you  to  receive 
the  said  Ben,  and  him  safe  keep  in  your  jail  until  his  said  master 
releases  him  therefrom,  or  he  be  otherwise  legally  discharged. 
Given  under  my  hand  and  seal  this  23d  day  of  March,  1809. 
(Signed.)  John  Olt.  (l.  s.)  The  marshal  of  the  District  of 
Columbia." 

Mr.  F.  S.  Kep,  for  the  prisoner,  contended  that  he  was  free  by 
the  judgment  of  this  Court,  rendered  on  the  19th  of  June,  1807, 
and  that  the  writ  of  error  did  not  suspend  the  judgment.  The 
citation  was  not  served  until  January  12th,  1808.  No  copy  of 
the  writ  of  error  was  lodged  in  the  office  of  the  clerk,  for  the 
master,  as  required  by  the  23d  section  of  the  Judiciary  Act  of 
1789,  [1  Stat,  at  Large,  73.]  It  was  no  supersedeas  to  the  execu- 
tion, because  no  execution  could  issue.  The  judgment  of  the 
Court  only  ascertained  the  right  of  the  negro  to  his  freedom. 
The  effect  of  the  supersedeas  is  only  to  stay  the  execution,  not  to 
suspend  the  judgment. 

Mr.  Jones,  contra.  The  writ  of  error  was  left  in  the  office 
within  the  ten  days,  viz.,  on  the  22d  of  June,  1807,  and  while  it 
remained  there,  no  copy  was  necessary  for  the  adverse  party. 

The  Court,  then  consisting  of  Cranch,  C.  J.,  and  Fitzhugh, 
J.,  being  divided  in  opinion,  the  prisoner  was  remanded. 
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But  at  June  terra,  1809,  the  prisoner  was  brought  up  again  by 
habeas  corpus^  and  the  Court  being  full  he  was  discharged,  the 
Court  (Fitzhugh,  J.,  contra^  being  of  opinion  that  the  writ  of 
error  could  not  be  served  so  as  to  be  a  supersedeas,  unless  a  copy 
thereof  should  be  lodged  in  the  clerk's  office  for  the  adverse  party 
within  ten  days  after  the  judgment. 
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Thornton,  Surviving  Commissioner,  v.  Stoddert. 

The  superintendent  of  the  city  of  Washington,  was  a  competent  witness  in  an  action 
brought  in  the  name  of  the  former  commissioners,  although  all  their  rights  and 
duties  had  devolved  on  him  by  force  of  the  statute. 

If  a  notary-public  produces  his  register  of  protests,  containing  a  memorandum  of  the 
demand,  &c.,  and  testifies  that  he  is  sure  that  the  entry  is  correct,  that  he  made  it  at 
the  time,  and  that  it  has  not  been  altered,  such  evidence  is  admissible  to  prove  the 
demand,  although  the  notary  had  otherwise,  no  recollection  of  the  fact. 

If  Saturday  be  the  last  day  of  grace,  a  demand  of  payment  on  Monday,  is  too  late  to 
charge  the  indorser.  Subsequent  acknowledgment  and  promises  made  under  an 
ignorance  of  the  fact  of  such  neglect  of  demand,  or  of  the  law  arising  upon  such 
neglect,  are  not  obligatory. 

The  Court  refused  to  repeat  the  instructions  given  in  O'Neale's  case. 

If  the  defendant  indorsed  as  surety  as  to  any  part  of  the  amount  of  the  note,  he  was 
entitled  to  strict  notice.  If  he  was  jointly  interested  with  the  maker  in  the  property 
for  the  protection  of  which  the  note  was  given,  he  was  not  entitled  to  notice. 

Assumpsit,  upon  an  indorsement  of  a  promissory  note  drawn 
by  U.  Forrest,  for  $16,407,  due  4-7t"h  of  February,  1801,  dated 
6th  of  August,  1800.     The  writ  issued  23d  of  April,  1803. 

Mr.  Jones,  for  the  plaintiff,  offered  Mr.  Thomas  Munroe,  as  a 
witness. 

Mr.  Morsell  and  Mr.  C.  Lee,  objected  :  That  all  the  rights  of 
Thornton,  and  the  other  commissioners  of  the  city  of  Washing- 
ton, vested  in  Mr.  Munroe,  by  the  Act  of  Congress  of  May  1st, 
1802,  [2  Stat,  at  Large,  181,]  under  which  he  was  appointed  su- 
perintendent. He  is  bound  for  the  costs,  as  much  as  an  adminis- 
trator. This  cause  is  to  be  considered  as  if  Mr.  Munroe  was  the 
nominal  plaintiff. 

The  Court  stopped  Mr.  Jones,  in  reply,  being  of  opinion  that 
no  interest  was  disclosed  in  Mr.  Munroe.  The  only  objection 
which  could  have  been  made  would  be  the  technical  objection 
that  he  was  plaintiff,  (if  that  had  been  the  case.)  But  as  he  is  not 
plaintiff,  we  can  see  no  interest  whatever  that  can  exclude  him 
from  being  a  witness. 

Samuel  Hanson,  a  notary-public,  being  called,  produced  a  book 
which  he  called  a  register  of  protests,  in  which  was  an  entry  of 
his  having  called  on  Forrest  upon  the  9th  of  February,  for  pay- 
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ment,  and  testified  that  he  was  sure  that  the  entry  was  correct ; 
that  it  was  made  at  the  time  in  his  handwriting,  and  had  not  been 
altered  ;  but  he  had  otherwise  no  recollection  of  the  fact. 

The  Court  admitted  his  testimony  as  competent  to  prove  the 
fact  of  the  demand.     Bill  of  exceptions  taken. 

The  Court  decided  that  as  the  7lh  of  February  was  the  last 
day  of  grace,  and  the  8th  was  Sunday,  payment  of  the  note  ought 
to  have  been  demanded  of  Forrest  on  the  7th,  and  a  demand  on 
the  9lh,  was  too  late,  all  the  parties  living  in  the  same  town. 

The  Court  also  decided  that  any  subsequent  acknowledgments 
or  promises  made  by  the  defendant  under  an  ignorance  of  the 
fact  of  such  neglect  of  demand  or  of  the  law  arising  upon  such 
neglect,  were  not  obligatory. 

The  Court  also  decided  that,  they  would  not  reconsider  now 
the  questions  of  law,  decided  in  the  case  of  O'Neale  now  before 
the  Supreme  Court,  and  refused  to  give  the  like  instructions  as  in 
that  case. 

The  Court,  (Monday,  June  12th,  Duckett,  J.,  absent,)  was  of 
opinion,  that  if  the  defendant  indorsed  the  note  as  surely  for  For- 
rest, as  to  any  part  of  the  amount  of  the  note,  he  was  entitled  to 
strict  notice  as  indorser,  although  he  was  interested  separately  in 
part  of  the  note,  and  that  the  plaintiff  could  not  recover  unless  he 
proved  a  demand  on  U.  Forrest  before  the  9th  of  February. 

But  if  the  defendant  was  jointly  interested  with  Forrest,  in  the 
property,  to  relieve  which  from  forfeiture  the  note  was  given,  then 
the  defendant  was  not  entitled  to  notice,  being  as  much  the  prin- 
cipal debtor  as  U.  Forrest. 


United  States  v.  Robert  Speeden. 

The  game  called  "  Equality,"  is  a  "device"  prohibited  by  the  Act  of  Maryland,  1797, 
c.  110.    The  words  '•  or  other  device,"  are  not  so  loose  and  vague  as  to  be  rejected. 

Indictment  for  keeping  a  gambling-device,  called  "  Equality," 
under  the  Maryland  law  of  1797,  c.  110. 

Mr.  Laia,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  that  the  defendant  was  not  liable  for  the  penalty  under  the 
act.  The  words  "  or  other  device,"  being  too  loose  and  vague, 
are  to  be  rejected. 

But  the  Court  refused  ;  it  not  being  a  capital  case,  and  the  in- 
tention of  the  law  being  very  clear  and  plain. 
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Rogers  et  al.  v.  Crommelin. 

After  an  appearance  entered  at  a  previous  term  it  is  too  late  to  call  for  the  authority 

to  appear. 

Motion  by  Mr.  Jones  and  Mr.  F.  S.  Key,  to  dissolve  the  in- 
junction without  answer. 

Crancii,  C.  J.,  being  a  nominal  plaintiff,  did  not  sit  in  the  cause. 

Mr.  R.  B.  Key  and  Mr.  C.  Lee  called  on  the  defendant's  at- 
torneys for  their  authority  to  appear. 

Mr.  Jones  and  Mr.  F.  S.  Key,  contra,  contended  that  the  ob- 
jection was  too  late  as  an  appearance  had  been  entered  at  the  last 
term ;  and 

The  Court  was  of  that  opinion. 


James  and  John  Dunlop  v.  Thomas  Munroe. 

The  instructions  of  the  postmaster-general  to  the  deputy-postmasters,  may  be  giren  in 
evidence  in  an  action  on  the  case  against  a  deputy-postmaster  for  negligence. 

An  averment  that  the  defendant  neglected  to  send  forward  a  letter,  "  as  it  was  his  duty 
to  do,"  is  only  an  allegation  that  the  defendant  was  boxmd  to  send  it  by  the  mail; 
not  that  he  did  not  send  it  by  the  next  mail. 

K  the  allegation  be  that  the  defendant  did  not  send  on  the  letter,  it  is  a  sufficient 
answer  to  say  and  prove  that  the  defendant  did  send  it  on ;  and  he  is  not  bound  to 
prove  that  he  sent  it  on  in  a  reasonable  time.  A  deputy-postmaster  and  his  clerks 
are  only  bound  to  use  such  care  and  diligence  in  the  discharge  of  their  duties,  as  a 
prudent  man  exercises  in  his  own  affairs. 

Deputy-postmasters  are  civilly  liable  for  tlie  acts  of  their  servants  and  clerks ;  but  the 
neglect  of  the  servant  or  clerk  cannot  be  given  in  evidence  upon  a  count  charging 
the  loss  to  have  been  incurred  by  the  neglect  of  the  deputy-postmaster  himself 

A  count  charging  the  loss  to  have  been  by  the  misfeasance  of  the  defendant  or  some 
other  person  employed  by  him,  is  not  bad  upon  general  demurrer. 

An  averment  that  a  letter,  containing  bank-notes,  was  fraudulently  and  improperly 
secreted,  withheld,  and  taken  in  the  post-office  by  the  defendant,  is  not  a  charge  of 
felony,  so  as  to  deprive  the  plaintiffs  of  their  civil  remedy. 

\yhcn  a  plea  is  pleaded  to  certain  enumerated  counts,  the  plaintiff  may  reply  to  it  spe- 
cially as  it  applies  to  some  of  the  counts,  and  demur  to  it  as  it  applies  to  other 
counts. 

Hypothetical  pleas,  which  neither  admit  nor  deny  the  matter  charged,  arc  bad  upon 
general  demurrer. 

A  deposition  taken,  without  notice  and  not  upon  interrogatories,  under  a  commission 
issued  by  consent,  cannot  be  read  in  evidence. 

The  plaintiffs'  clerk  who  puts  the  letter  into  the  post-office  is  a  competent  witness  for 
the  plaintiffs,  without  a  release. 

Parol  evidence  is  admissible  to  prove  that  A  B,  before  whom  a  deposition  was  taken, 
was  a  justice  of  the  peace. 

It  is  to  be  presumed,  prima  facie,  that  a  sworn  officer  has  discharged  his  duty  faithfully. 

Tiie  Court  will  not  permit  the  jury  to  be  polled  unless  some  reason  be  assigned  there- 
for. 

This  was  an  action  on  the  case  to  recover  from  the  postmaster 
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at  Washington,  the  value  of  bank-notes  lost  in  the  course  of  the 
mail. 

The  cause  first  canne  before  the  Court  at  December,  1807.  The 
declaration  then  contained  only  two  counts:  1st,  for  fraud.  2d, 
for  negligence  of  the  defendant  hinfiself  in  not  sending  on  the  let- 
ter, with  its  contents,  to  Petersburg,  as  it  was  directed,  "  and  as  it 
was  his  duty  to  do,"  whereby  the  plaintiffs  lost  the  money. 

The  Court  {nem.  con.)  permitted  the  plaintiffs  to  give  in  evi- 
dence to  the  jury  the  printed  circular  instructions  given  by  the 
postmaster-general,  to  the  deputy-postmasters  according  to  the 
post-office  law  of  2d  March,  1799,  to  show  the  forms  of  transact- 
ing the  business  in  the  office,  and  the  duties  of  the  defendant : 

And,  upon  the  prayer  of  Mr.  Jones  and  Mr.  Morsell,  for  the  de- 
fendant, instructed  the  jury  that,  upon  the  2d  count,  it  was  incum- 
bent upon  the  plaintiff'  to  satisfy  the  jtiry,  by  evidence,  that  the 
letter  and  its  contents  were  received  by  the  defendant  at  his  office, 
and  that  he  did  not  send  them  to  Petersburg;  and  that  the  loss 
happened  in  Washington  ;  being  of  opinion  that  the  words  "  as  it 
was  his  duty  to  do,"  were  only  an  allegation  that  the  defendant 
was  bound  to  send  on  the  letters  by  mail,  and  did  not  amount  to 
an  averment  that  the  letter  was  not  sent  on  in  the  next  mail. 

The  Court  refused  to  instruct  the  jury  that  the  plaintiff  could 
recover  upon  the  facts  stated  unless  the  defendant  could  show  that 
he  sent  on  the  letter  and  notes  in  reasonable  time  after  he  received 
them.  The  ground  of  the  refusal  was,  that  the  declaration  charged 
a  specific  act  of  negligence,  viz.  that  the  defendant  did  not  at  any 
time  send  on  the  letter  and  notes,  and  that  it  would  be  a  good  de- 
fence to  this  count  if  the  defendant  could  show  that  he  had  sent 
on  the  letter  and  notes  in  the  mail  at  any  time  before  the  action 
brought. 

Mr.  Jones,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  the  defendant  is  not  liable  for  the  mistakes  of  his  sworn 
clerks,  nor  for  theft  by  a  casual  visitor,  unless  the  defendant  was 
guilty  of  gross  negligence  in  admitting  improper  visitors,  nor  for 
such  negligence  of  his  said  clerks  in  admitting  such  visitors. 

Mr.  C.  Lee,  Mr.  F.  S.  Key,  and  Mr.  P.  B.  Key,  for  the  plain- 
tiffs,  contra,  contended  that  if  the  defendant  can  defend  himself  in 
this  action  by  the  acts  of  his  clerks  when  he  is  charged  with  his 
own  negligence,  he  is  liable  for  their  negligence,  and  that  it  is  im- 
material whether  the  letter  and  notes  were  lost  by  his  own  negli- 
gence, or  that  of  his  clerks. 

The  Court  (Duckett,  J.,  absent,)  refused  to  give  the  instruc- 
tion as  prayed,  but  instructed  the  jury,  that  if  they  should  be  satis- 
fied by  the  evidence  that  the  letter  and  notes  were  received  in  the 
defendant's  office  at  Washington,  and  were  not  sent  on  to  Peters- 
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burg,  and  that  the  defendant,  and  his  clerks  and  servants  exer- 
cised with  respect  to  the  said  letter  and  notes  that  degree  of  care 
and  diligence  which  a  prudent  man  would  have  taken  of  his  own 
properly,  the  defendant  is  not  liable  in  this  action  for  any  loss 
which  happened  by  reason  of  not  sending  on  the  same  to  Peters- 
burg. 

A  bill  of  exceptions  was  taken  by  the  plaintiffs'  counsel,  but  a 
juror  was  withdrawn  ;  the  plaintiffs  had  leave  to  amend,  and  the 
cause  was  continued  till  the  next  term. 

June  20th,  1808.  The  cause  came  on  again  for  trial  upon  the 
amended  declaration,  which  charged  the  defendant  with  the  loss, 
whether  it  happened  in  Washington,  or  between  Washington  and 
Petersburg. 

Mr.  Jones,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jOry  that  the  defendant  is  not  liable,  under  the  first  count,  for  the 
embezzlement  or  fraud  of  his  clerks,  provided  he  used  due  dili- 
gence and  caution  in  appointing  clerks  of  good  repute  for  fidelity 
and  honesty,  and  of  fair  reputation,  who  took  the  oaths  required 
in  the  postmaster-general's  instructions;  unless  such  misconduct 
was  known  to  the  defendant  in  time  to  have  prevented  it.  He 
relied  upon  the  case  of  Whitfield  v.  Lord  Le  Despencer,  Cowp. 
754. 

But  the  Court,  (Fitzhugh,  J.,  contra,)  refused  the  instruction, 
being  of  opinion  that  the  defendant  was  civilly  liable  for  the  acts 
of  his  servants  or  clerks,  as  much  as  if  those  acts  had  been  done 
by  himself. 

Mr.  Jones,  for  the  defendant,  then  prayed  the  Court  to  instruct 
the  jury,  that  upon  the  counts  charging  the  loss  to  have  arisen 
from  the  personal  negligence  of  the  defendant,  the  plaintiffs  can- 
not recover  without  proof  of  such  personal  negligence. 

Mr.  C.  Lee  and  Mr.  F.  S.  Key,  contra,  contended  that  those 
counts  might  be  supported  by  proof  of  the  negligence  of  the 
defendant's  clerks,  and  cited  Esp.  N.  P.  657,  703,  and  Brucker  v. 
Fromont,  6  T.  R.  659. 

Mr.  Jones,  in  reply,  cited  Esp.  N.  P.  651. 

The  Court  {nem.  con.  but  with  some  hesitation,)  gave  the 
instruction  as  prayed,  notwithstanding  the  case  of  Brucker  v.  Fro- 
mont. The  judges  in  that  case  did  not,  on  reason  and  principle, 
approve  their  own  decision,  but  considered  themselves  bound  by 
the  case  of  Turberville  v.  Stampe,  1  Ld.  Raym.  264,  which  case, 
in  the  opinion  of  this  Court,  does  not  justify  the  inference  drawn 
by  the  judge  in  Brucker  v.  Fromont.  It  is  certainly  most  con- 
venient and  just  that  the  plaintiff  should  set  forth  his  cause  of 
action  as  it  really  is,  and  the  Court  thinks  that  the  plaintiffs  ought 
to  be  holden  to  the  strict  proof  of  their  declaration. 
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The  plaintiffs,  then,  had  leave  to  amend  their  declaration,  on 
payment  of  the  costs  of  the  term,  and  a  continuance  if  the  other 
party  should  desire  it;  whereupon  a  juror  was  withdrawn,  and 
the  cause  was  again  continued. 

February  2d,  1809.  This  cause  came  on  again  upon  the 
amended  pleadings,  the  plaintiffs  having  filed  a  new  declaration, 
consisting  of  nine  counts,  to  which  the  defendant  pleaded  eighteen 
pleas,  to  some  of  which  the  plaintiffs  demurred,  and  upon  others 
joined  issue  ;  for  a  particular  statement  of  which,  see  7  Cranch,  242. 

The  Court  decided  all  the  demurrers  in  favor  of  the  plaintiffs. 
The  first  was  special,  and  was  to  so  much  of  the  fifth  plea  as  vir- 
tually denied  the  defendant's  personal  liability  for  the  acts  of  his 
clerks,  provided  he  had  used  due  precaution,  diligence,  and  cir- 
cumspection, to  have  the  business  of  the  office  well  conducted, 
by  appointing  and  employing  as  clerks,  none  but  persons  of  com- 
petent skill  and  knowledge,  of  fair  character,  of  known  good 
repute  for  fidelity  and  honesty,  and  who  had  taken  the  oaths  re- 
quired by  law,  and  by  the  instructions  of  the  postmaster-general. 

The  plaintiffs  contended  that  the  defendant  was  personally  lia- 
ble for  the  acts  of  his  clerks,  and  that  it  was  immaterial  whether 
the  loss  happened  through  their  neglect  or  his. 

The  defendant  contended  that  the  first  and  second  counts,  to 
which  alone  the  fifth  plea  was  applicable,  were  bad,  because  they 
charged  that  the  letter  and  bank-notes  were  secreted  and  taken 
by  the  defendant,  or  some  other  person  employed  by  him,  which 
was  too  uncertain  a  charge,  even  if  the  defendant  was  liable  for 
the  acts  of  his  clerks,  which  he  denied,  unless  those  acts  were 
done  with  the  knowledge  and  consent  of  the  defendant.  He 
contended  that  the  clerks  of  the  deputy-postmaster  bear  the  same 
relation  to  him,  as  the  deputy-postmasters  do  to  the  postmaster- 
general.  They  are  all  equally  sworn  officers  of  the  United  States, 
and  each  liable  only  for  his  own  acts  in  the  discharge  of  his 
several  duties,  as  appears  by  various  provisions  of  the  post-office 
law  of  2d  March,  1799.  He  also  relied  upon  Whitfield  v.  Lord 
Le  Despencer,  Cowp.  754,  and  Lane  v.  Cotton,  Ld.  Raym.  647. 

The  plaintiffs  relied  upon  the  general  rules  of  law,  applicable 
to  the  relations  of  master  and  servant,  and  principal  and  agent, 
and  cited  1  Salk.  18,  282,  440,  441,  637 ;  Rmuning  v.  Goodchild, 
3  Wilson,  443,  and  Dyer,  238,  (b.)  pi.  38.  The  case  of  Whitfield 
V.  Lord  Le  Despencer,  is  not  an  authority  for  this  case,  because 
the  letters  patent  by  which  the  defendants  in  that  case  were  ap- 
pointed, expressly  declare  that  they  shall  not  be  "  responsible  for 
the  officers  appointed  by  them  "  — "save  only  for  their  own  vo- 
luntary defaults  or  misfeasances,"  which  the  act  of  Congress  does 
not.     The  inferior  offices  were  established  by  the  act  of  Parlia- 
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ment.  The  officers  gave  bond  to  the  king  for  his  use.  They  were 
to  take  the  oaths  of  allegiance  and  supremacy,  and  to  receive 
payment  for  their  services  from  the  receiver-general,  and  not  from 
the  postmaster-general.  The  revenue  arising  from  postages,  Avas 
to  be  applied  to  the  public  use.  But  in  the  present  case,  the  offices 
of  the  clerks  of  the  deputy-poslmasters,  are  not  created  by  the  Act 
of  Congress  ;  they  are  his  private  clerks  and  servants ;  they  give 
no  security  to  the  United  States;  they  receive  no  pay  from  the 
United  States,  but  are  paid  by  the  postmaster  out  of  the  revenues 
of  the  office. 

Although  all  persons  "employed  in  the  care,  custody,  or  con- 
veyance of  the  mail,"  are  required  by  the  second  section  of  the 
act  of  1799,  to  take  an  oath  "  faithfully  to  perform  all  the  duties 
required  of  them,  and  abstain  from  every  thing  forbidden  by  the 
laws,"  &c.  ;  yet  this  does  not  constitute  them  independent  offi- 
cers, or  in  any  manner  alter  the  relation  between  them  and  their 
employers.  As  to  the  alternative  charge  in  the  first  and  third 
counts,  it  is  certain  to  a  common  intent,  and  if  the  postmaster  is 
liable  for  his  clerks,  it  is  sufficient  upon  general  demurrer.  But 
the  plea  is  also  bad  because  it  is  hypothetical,  and  does  not  admit 
or  deny  the  fact  that  the  letter  and  bank-notes  were  received  in 
the  defendant's  office,  or  lost  or  embezzled  by  the  defendant  or 
his  clerks,  but  only  says  if,  &c.,  then  such  embezzlement  was 
without  any  participation  or  connivance  of  the  defendant. 

The  Court  (Fitzhugh,  J.,  contra,)  was  of  opinion,  that  the 
defendant  was  liable  for  the  negligence  of  his  clerks,  and  that 
therefore  the  plea  was  bad,  and  that  the  declaration  was  not 
faulty  in  substance,  on  account  of  the  alternative  averment,  which, 
they  thought  was  substantially  an  averment  of  embezzlement  by 
the  defendant  and  his  clerks.  The  next  demurrer  was  to  the 
seventh  plea,  pleaded  also  to  the  first  and  second  counts,  and 
which  was  grounded  upon  the  supposition  that  the  facts  stated  in 
those  counts  amounted  to  felony. 

The  Court,  however,  (Duckett,  J.,  contra,)  was  of  opinion, 
that  the  facts  stated  in  those  counts  did  not  amount  to  felony  and 
adjudged  the  plea  bad. 

The  Court,  also,  (nem.  con.)  was  of  opinion,  that  all  the  hypo- 
thetical pleas  were  bad,  on  general  demurrer.  The  fourteenth 
plea  was  pleaded  to  the  second,  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  counts.  As  it  applied  to  some  of  these  counts,  the 
plaintiffs  replied  specially,  and  as  to  the  other  counts  to  which  it 
was  pleaded  they  demurred. 

To  this  course,  Mr.  Jones,  for  the  defendant,  objected,  and  con- 
tended that  as  the  plea  was  pleaded  to  all  those  counts  jointly, 
the  plaintiffs  could  not  apply  it  severally  to  each  count. 
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But  the  Court  (Duckett,  J.,  contra,)  overruled  the  objection, 
and  said  that  the  plaintiff  might  demur  to  the  plea  as  it  applied  to 
some  counts,  and  reply  to  it  as  it  applied  to  other  counts.  And  as 
it  was  one  of  the  hypothetical  pleas,  it  was  adjudged  bad  upon 
the  demurrer. 

April  10th,  1809.  The  Court  (Duckett,  J.,  absent,)  was  of 
opinion  that  the  sixteenth  and  seventeenth  pleas  were  bad,  because 
they  neither  admit  nor  deny  that  the  latter  arrived  at  the  defend- 
ant's post-office  on  the  first  of  August,  in  time  to  be  sent  on  to 
Petersburg  by  the  mail  of  the  next  day  ;  and  that  the  eighteenth 
was  bad  because  it  was  hypothetical  and  argumentative,  &c. 

June  19,  1809.  Upon  the  trial  of  the  issues  of  fact,  which 
occupied  a  whole  week,  a  great  number  of  bills  of  exceptions 
were  taken.  Those  taken  by  the  plaintiffs  are  staled  in  7  Cranch, 
242,  &c.  But,  as  there  was  a  general  verdict  for  the  defendant 
upon  all  the  issues,  the  points  ruled  against  the  defendant,  are  not 
there  reported. 

Mr.  C.  Lee  offered  to  read  a  deposition  taken  in  Philadelphia, 
under  a  commission  issued  by  consent,  but  without  interrogatories 
filed,  and  without  evidence  of  notice  to  the  defendant  of  the  time 
and  place  of  taking  it. 

The  defendant's  counsel  objected,  and  the  Court  sustained  the 
objection. 

Mr.  Jones,  for  the  defendant,  objected  to  the  testimony  of  Mr. 
Stevens,  the  plaintifTs  clerk,  who  delivered  the  letter  into  the  post- 
office  in  Philadelphia,  that  he  was  iriterested,  as  by  fixing  the  loss 
on  the  defendant,  he  would  exonerate  himself 

Mr.  C.  Lee,  for  the  plaintiffs,  cited  Peake's  Evidence,  101,  and 

The  Court  overruled  the  objection.  The  Court  permitted 
parol  evidence  to  be  given  that  John  Townes,  before  whom  a 
deposition  was  taken  in  Virginia,  was  a  justice  of  the  peace,  upon 
the  authority  of  Turner  v.  Fendall,  1  Cranch,  117,  and  United 
States  V.  Bollman  8f  Siaartwout,  in  1807,  4  Cranch,  75. 

Mr.  Jones,  for  the  defendant,  moved  the  Court  to  instruct  the 
jury,  that  the  neglect  to  re-mail  the  letter  by  the  first  mail,  does 
not  make  the  defendant  liable,  unless  the  loss  happened  in  conse- 
quence of  such  neglect,  and  that  such  neglect  was  wilful  and 
amounted  to  gross  negligence ;  — 

Which  instruction  the  Court  refused  to  give,  but  instructed  the 
jury  in  effect,  that  the  defendant  and  his  clerks  were  bound  to 
exercise  that  degree  of  care  and  diligence  which  a  prudent  man 
usually  exercises  with  regard  to  his  own  affairs ;  and  that  a  non- 
compliance with  the  instructions  of  the  postmaster-general  as  to 
the  time  of  making  up  the  mails,  Sec,  might  be  excused  by  cir- 
cumstances. That  the  lime  allowed  by  the  Act  of  Congress  for 
VOL.  I.  46 


642  WASHINGTON. 


Dunlop  V.  Munroe. 


making  up  the  mails  is  prm(^/ac/e  a  reasonable  time,  and  that  the 
burden  of  proof  is  on  the  defendant  to  justify  a  non-compliance 
with  the  act  in  that  respect. 

And  upon  the  prayer  of  the  defendant's  counsel,  the  Court 
further  instructed  the  jury  that  the  defendant,  being  a  sworn  offi- 
cer, is  to  be  presumed  X6  have  done  his  duty  faithfully  until  the 
contrary  is  proved.  And  the  Court  refused  to  permit  evidence  of 
the  negligence  of  the  defendant's  clerks  to  be  given  on  the  issues 
joined  upon  the  sixth  and  tenth  pleas  to  the  fifth  and  ninth  counts, 
which  charged  the  loss  to  have  been  incurred  by  the  defendant's 
own  negligence. 

Upon  the  coming  in  of  the  jury  with  their  verdict,  the  counsel 
for  the  plaintiff  moved  the  Court  that  the  jurors  should  be  polled, 
that  is,  asked  individually  if  they  had  agreed  to  the  verdict.  3  Bac. 
Ab.,  Juries,  G ;  2  H.  P.  C.  299;  29  Assizes,  27;  40  Id.  10. 

Cranch,  C.  J.,  said  there  had  never  been  such  a  practice  in  this 
Court ;  and  that  it  was  strongly  impressed  on  his  mind  that  such 
an  application  had  been  made  and  refused ;  but  he  could  not 
recollect  in  what  case. 

Mr.  Key  mentioned  a  case  of  assault  and  battery  in  Frederic 
county,  in  Maryland,  where  it  was  conceded  that  the  jurors  might 
have  been  polled,  and  the  only  doubt  was,  whether  the  right  had 
not  been  waived  by  the  question  having  been  put  to  them  gene- 
rally, in  the  usual  form,  whether  they  had  agreed  of  their  verdict. 

Mr.  Lee  also  mentioned  a  case  in  the  Winchester  District  Court 
in  Virginia,  where  it  had  been  done. 

FiTZHUGH,  J.,  asked  whether  in  those  cases  there  had  not  been 
a  suspicion,  or  suggestion  of  improper  conduct  in  the  jury. 

Mr.  Key  staled  that  there  was  no  direct  suggestion  in  the  case 
alluded  to  by  him ;  but  one  of  the  jurors  having  been  sick,  it  was 
suspected  that  possibly  the  verdict  had  been  agreed  to  be  rendered 
without  his  full  assent.  It,  however,  seemed  then  to  be  a  demand 
of  common  right. 

The  Court  (Duckett,  J.,  absent,)  said  it  was  not  a  matter  of 
common  right  to  poll  the  jury,  and  they  would  not  fix  a  precedent 
by  which  either  party  might  capriciously  insist  on  polling  the  jury 
without  assigning  any  reason  therefor. 

FiTZHUGH,  J.,  added,  that  the  want  of  practice  is  strong  evidence 
of  the  want  of  right.  An  extraordinary  case  should  be  made  out 
to  justify  a  departure  from  the  ordinary  course  of  proceeding. 

Verdict  for  the  defendant  upon  all  the  issues. 

(Affirmed  by  the  Supreme  Court  of  United  States,  7  Cranch, 
242.) 
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Banks  v.  Kins- 


Banks  v.  Miller. 

It  is  a  sufficient  averment  of  the  residence  of  the  adverse  party,  by  the  magistrate  who 
takes  a  deposition  under  the  Act  of  Congress,  if  he  certifies  that  it  appears  to  him 
that  the  party  resides  more  than  one  hundred  miles  from  the  place  of  caption. 

If  books  and  papers  are  in  court  they  may  be  called  for  after  the  jury  is  sworn. 

A  Deposition,  taken  under  the  Act  of  Congress,  was  offered  in 
evidence  by  the  defendant.  The  magistrate  who  took  it,  certified 
that  it  appeared  to  him  that  the  adverse  party  and  his  counsel  re- 
sided at  the  city  of  Washington,  upwards  of  one  hundred  miles 
from  the  place  of  taking  the  said  deposition. 

Mr.  Caldivell,  for  the  plaintiff,  objected,  that  it  was  not  a  posi- 
tive averment  that  the  adverse  party  and  his  attorney  were  at  the 
time  more  than  one  hundred  miles,  &c. 

But  the  Court  (Duckett,  J.,  absent,)  overruled  the  objection. 

After  the  jury  was  sworn,  the  defendant  called  on  the  plaintiff 
to  produce  his  books  of  account,  which  were  then  on  the  table. 

The  Court  thought  it  due  notice,  as  the  books  were  in  court. 


Banks,  an  Insolvent,  for  the  use  of  his  Trustee,  v.  George  &  A. 

King. 

In  an  action  by  an  insolvent  debtor  for  the  use  of  his  trustee,  the  defendant  may  set  oflF 
the  plaintiff's  note  to  a  third  person,  with  a  blank  indorsement,  upon  proof  that  the 
note  came  to  the  defendant's  hands  before  the  insolvency ;  but  he  cannot  set  off  a 
joint  note  of  the  plaintiff  and  another. 

Assumpsit  for  goods  sold ;  non  assumpsit,  and  discount  pleaded 
in  bar.  The  defendant  offered  to  set  off  a  note  made  by  the 
plaintiff  to  John  Templeman,  and  by  him  indorsed  in  blank. 

Mr.  Porter,  for  the  plaintiff,  objected  that  it  did  not  appear  at 
what  time  the  note  came  to  the  hands  of  the  defendants,  and  that 
the  precise  time  must  be  proved.     Dixon  v.  Evans,  6  T.  R.  57. 

The  Court  (Duckett,*J.,  absent,)  permitted  the  defendant  to 
read  the  note  in  evidence,  on  proof  that  it  came  to  his  hands  be- 
fore the  plaintiff's  insolvency. 

Mr.  Morsell,  for  the  defendant,  offered  to  set  off  a  note  due 
from  Lowdermilk  &  Banks  to  Kunkle  &  Ghequere,  and  by  them 
indorsed  to  the  defendant,  and  offered  to  prove  that  the  original 
debt  was  due  from  Banks  alone  for  goods  sold  him  by  Kunkle  & 
Ghequere. 

Mr.  Porter,  for  the  plaintiff,  contra,  objected  that  they  must  be 
mutual  debts,  and  due  in  the  same  right,  and  cited  1  Powell  on 
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Cont.  440 ;  1  H.  Bl.  659 ;  1  Wils.  155 ;  Buller,  179,  and  Cowp. 
133. 

And  of  that  opinion  was  the  Court,  (Duckett,  J.,  absent.) 

Verdict  for  the  plaintiff. 


Auld,  Assignee  of  W.  Wilson,  v.  Hoyl,  Administrator  of  Dea- 

kins. 

A  British  subject  who,  before  the  treaty  of  1794,  took  a  bond  in  the  name  of  a  citizen 
of  the  United  States,  cannot  avoid  the  statute  of  limitations,  by  claiming  the  benefit 
of  the  clause  of  the  treaty  which  removed  all  legal  impediments  in  the  recovery  of 
British  debts. 

Debt  on  bond  —  plea  that  the  bond  was  of  twelve  years  stand- 
ing, and  barred  by  the  statute  of  limitations. 

Replication  that  the  bond  was  taken  for  a  debt  due  to  Dunlop 
&  Co.,  British  creditors,  before  the  war,  and  that  the  British 
treaty  removed  that  lawful  impediment. 

The  Court  (Duckett,  J.,  absent,)  adjudged  the  replication  to 
be  bad  ;  observing  that  if  a  British  creditor  covers  his  debt  under 
the  name  of  a  citizen  he  must  take  citizen's  law. 
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Henry's  Executor  v.  Ricketts,  Newton  &  Co. 

Misbehavior  of  jurors  is  not  a  ground  for  a  new  trial,  if  it  has  not  affected  the  verdict. 
The  refusal  of  a  new  trial  is  not  error. 

If  the  defendant  take  and  return  the  deposition  of  an  interested  witness,  he  cannot  ob- 
ject to  its  being  read  on  the  trial,  because  the  witness  was  interested.     Qucere. 
If  the  Court  is  divided  upon  an  objection  to  evidence,  the  objection  does  not  prevail. 

In  an  action  upon  llie  acceptance  of  a  bill  of  exchange  drawn 
by  W.  Hartshorne  upon  the  defendants  in  favor  of  Ashley,  and 
by  him  indorsed  to  Henry  ;  the  defence  was  that  the  ship  Rose 
was  transferred  to  Hartshorne  in  payment  of  the  bill,  under  a 
contract  signed  by  Ashley. 

Ashley,  the  indorser  of  the  bill,  and  who  had  signed  the  con- 
tract, had  been  produced  and  examined  by  the  defendants,  and 
his  deposition  taken  de  bene  esse,  under  the  thirtieth  section  of  the 
Judiciary  Act,  and  the  plaintiffs  had  cross-examined  him.  The  de- 
position was  returned  and  filed,  and  at  the  trial  the  plaintiffs  offered 
10  read  the  deposition.  The  defendants'  counsel  objected  that  it 
appeared  from  the  papers  that  the  witness  was  interested,  both  as 
indorser  and  as  a  guarantor  of  the  contract.  To  which  the  plain- 
tiff's counsel  answered,  that  the  defendant,  by  producing  and  ex- 
amining the  witness,  had  waived  the  objection  of  interest ;  and  of 
that  opinion  was  Cranch,  C.  J.  Fitzhugh,  J.,  contra.  Duckett, 
J.,  absent. 

The  judges  being  divided  in  opinion,  it  was  still  a  question, 
what  was  the  consequence  of  such  disagreement. 

But  the  Court  agreed  that  the  objection  did  not  prevail. 

Verdict  for  the  defendants. 

Mr.  Taylor,  for  the  plaintiffs,  moved  for  a  new  trial  upon  two 
grounds.  1.  Newly-discovered  evidence.  2.  Misbehavior  of 
some  of  the  jurors.  James  Harris,  the  bailiff  who  attended  the 
jury,  testified  that  two  of  the  jurors,  without  his  leave,  left  the 
room  about  11  o'clock  at  night,  and  were  intoxicated,  (the  jury 
46* 
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being  in  iheir  chamber  all  night.)  That  spirituous  liquors  were 
sent  to  them  in  their  blankets.  That  the  jury  did  not  inform  him 
that  they  had  agreed  upon  their  verdict  till  after  the  Court  had 
opened  on  the  next  morning. 

The  Court  refused  to  hear  any  explanation  from  the  jurors  im- 
plicated, and  refused  to  suffer  any  of  them  to  testify  in  regard  to 
the  misbehavior. 

Cranch,  C.  J.,  said  that  if  the  jurors  implicated  could  be  heard, 
it  must  be  as  vv^itnesses ;  and  then  the  other  jurors  must  be  exa- 
mined, which  would  produce  mutual  recriminations ;  and  that  the 
general  rqle  in  this  court,  and  in  other  courts,  is,  not  to  hear  the 
testimony  of  jurors  upon  an  allegation  of  misbehavior. 

The  Court  refused  to  grant  a  new  trial. 

Mr.  Taylor,  for  the  plaintiff,  wished  to  except  to  the  decision  of 
the  Court. 

The  Court  said  they  should  not  sign  a  bill  of  exceptions,  as  the 
Supreme  Court  of  the  United  States  had  decided  that  a  writ  of 
error  would  not  lie  to  the  refusal  of  a  new  trial. 


United  States  v.  Wise. 

Every  prisoner,  not  committed  for  treason  or  felony,  is  entitled  to  the  benefit  of  the 
prison  bounds,  upon  giving  security. 

Debt  on  prison-bounds  bond ;  oyer  of  bond  and  condition  ; 
and  general  demurrer  to  the  declaration. 

The  question  is  whether  a  prisoner,  committed  at  the  suit  of  the 
United  States,  not  for  treason  or  felony,  is  entitled  to  the  prison's 
bounds,  upon  giving  security  under  the  Act  of  Congress  of  3d  of 
March,  1803,  [2  Stat,  at  Large,  237.] 

The  Court  (Duckett,  J.,  absent,)  were  of  opinion  that  the 
bond  was  good  and  well  taken. 

Judgment  for  the  plaintiffs  on  the  demurrer. 


Alexander  Kerr  v.  Robert  Hamilton. 

A  eurety,  who  has  paid  money  for  a  bankrupt  in  discharge  of  a  duty-bond,  has  not  the 
right  of  the  United  States  to  proceed  against  the  person  of  the  bankrupt,  but  only 
against  his  effects. 

Assumpsit  for  money  paid,  and  money  had  and  received. 
Plea,  discharge  under  the  bankrupt  law.  Replication,  that  the 
money  paid  for  the  defendant  by  the  plaintiff,  was  paid  by  him  to 
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the  United  Slates  in  discharge  of  the  defendant's  bond  given  for 
duties  in  which  the  plaintiff  was  his  surety. 

General  demurrer  and  joinder.  The  Court  (Duckett,  J.,  ab- 
sent,) upon  considering  the  several  revenue  laws  and  bankrupt 
law,  decided  that  the  plaintiff  had  not  the  right  of  the  United 
States  to  proceed  against  the  person  of  the  bankrupt,  but  only 
against  his  effects. 

Judgment  for  the  defendant. 


Aquila  Janney  and  Elisha  Janney  v.  Jacob  Geiger  and  Amos 

Allison. 

A  count  upon  the  indorsement  of  a  promissory  note  not  payable  to  order,  without 
averring  a  consideration  for  the  indorsement,  is  bad  in  Virginia. 

A  plea  that  the  maker  of  the  note  had,  at  the  date  of  the  writ,  goods  and  chattels  to  a 
greater  amount  than  the  plaintiffs'  claim,  is  no  answer  to  an  averment  of  insolveucy. 

Assumpsit.     The  declaration  had  three  counts. 

1.  The  first  count  stated  a  promissory  note  made  by  G.  N. 
Lyles,  to  Amos  Allison  and  Jacob  Geiger,  for  four  hundred  and 
seventy-nine  dollars  and  eighty-nine  cents,  at  ninety  days,  dated 
17th  July,  1804,  for  value  received,  "  negotiable  at  the  Bank  of 
Alexandria,"  but  not  payable  to  order,  and  avers  that  it  was  as- 
signed by  indorsement  by  Allison  and  Geiger,  to  the  plainlifi's, 
whereby  the  plaintiffs  were  entitled  to  demand  the  money  from 
Lyles  ;  but  that  when  payable,  he  refused  to  pay  it,  and  was  in- 
solvent, of  which  the  defendants  had  notice,  whereby  they  became 
liable  to  pay,  &c.,  and  being  liable,  in  consideration  thereof  pro- 
mised to  pay,  &c. 

2.  The  second  count  stated  that  the  defendants,  in  order  to 
give  a  credit  to  the  said  note,  and  to  induce  some  person  or  per- 
sons to  receive  the  same  for  the  full  amount  and  value  thereof, 
and  to  enable  the  said  Lyles  to  pass  the  same  for  its  full  value, 
indorsed  the  same,  and  delivered  it  to  Lyles  to  be  negotiated  by 
him  for  value  received,  who  passed  it  to  the  plaintiffs  for  value 
received ;  by  means  whereof  the  plaintiffs  became  entitled  to  de- 
mand of  Lyles,  the  amount  thereof,  that  when  payable  they  de- 
manded payment  of  Lyles,  who  refused  ;  of  which  the  defendants 
had  notice ;  that  Lyles  was  insolvent,  by  means  whereof  the  de- 
fendants became  liable,  &c. 

3.  The  third  count  was  for  money  had  and  received. 

The  defendants  pleaded,  —  1.  non  assmnpseruiit.  2.  That  on 
the  day  of  suing  out  the  writ  (January  3,  1805,)  Lyles  had  pro- 
perty in  his  possession,  of  his  own  proper  goods  and  chattels,  far 
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exceeding  the  amount  claimed  by  the  plaintiff's.  3.  That  the  de- 
fendants never  received  any  value,  or  consideration  of  any  kind 
of  or  from  the  plaintiffs,  or  any  other  person,  for  the  note,  or  for 
their  indorsement. 

To  the  second  plea  there  was  a  general  demurrer  and  joinder. 

To  the  third,  the  plaintiffs  replied,  that  the  defendants  indorsed 
the  note  to  give  it  credit.  That  after  its  indorsement  it  was  as- 
signed and  delivered  to  the  plaintiffs  for  a  full  and  valuable  con- 
sideration ;  and  that  the  plaintiffs  received  it  upon  the  credit  of  the 
defendants  as  well  as  that  of  the  said  Lyles. 

To  this. replication  there  was  a  general  demurrer  and  joinder. 

Mr.  Youngs,  for  the  defendants,  upon  the  argument  on  the  de- 
murrers, contended  that  the  first  fault  was  in  the  declaration 
which  did  not  aver  any  consideration  for  the  defendants'  indorse- 
ment. That  if  the  plaintiffs  can  recover  at  all  it  must  be  upon 
the  principles  of  the  common  law,  for  the  statute  of  Virginia,  of 
the  4ih  of  December,  1786,  <§>  4,  p.  36,  .which  makes  promissory 
notes  assignable,  only  authorizes  the  assignee  to  sue  in  his  own 
name,  but  gives  no  right  of  action  against  the  assignor.  By  the 
common  law  the  assignor  is  only  liable  to  refund  what  he  has  re- 
ceived for  the  note,  and  if  he  has  received  nothing  is  not  liable  at 
all.  Mandeville  v.  Riddle,  1  Cranch,  298  ;  Norton  v.  Rose,  2 
Wash.  233 ;  Picket  v.  Morris,  Id.  255 ;  Lee  v.  Love,  1  Call,  497  ; 
Mackie  v.  Davis,  2  Wash.  219. 

It  is  necessary,  therefore,  in  a  declaration  by  the  assignee  against 
the  assignor,  to  state  the  consideration. 

Mr.  Sivann,  contra.  In  Voivell  v.  Lyles,  [ante,  428,]  this  Court 
decided  that  if  the  defendant  indorsed  the  note  to  give  it  credit, 
no  other  consideration  is  necessary  to  support  the  action.  The 
like  instruction  was  given  to  the  jury  by  this  Court  in  Ration  v. 
Violett,  at  November  term,  1807,  [ante,  463.] 

The  Court  was  of  opinion  that  the  first  count  (upon  the  mere 
indorsement  of  a  promissory  note  not  payable  to  order,  without 
stating  any  consideration)  was  bad,  but  gave  the  plaintiffs  leave  to 
amend. 

At  July  term,  1809,  the  Court  (Duckett,  J.,  absent,)  was  of 
opinion  that  the  second  plea  was  bad. 

Judgment  for  the  plaintiffs. 


United  States  v.  Bladen. 

If  the  mortal  stroke  be  given  in  Alexandria,  and  the  death  happen  in  Maryland,  this 
Court  has  not  jurisdiction  of  the  offence  as  a  homicide,  but  has  jurisdiction  of  the 
assault  and  battery. 

Indictment  for  manslaughter.     The  right  of  peremptory  chal- 
lenge was  allowed. 
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The  mortal  blow  was  given  in  Alexandria,  the  death  happened 
in  St.  Mary's  county,  in  Maryland. 

Mr.  E.  J.  Lee,  and  Mr.  R.  J.  Taylor,  for  the  prisoner,  contended 
that  the  crime  was  not  punishable  here,  and  cited  1  East,  C.  L. 
361 ;  1  Hawk.  c.  31,  §  12, 13  ;  Virginia  Law  of  29th  November, 
1792,  c.  73,  §  16,  p.  104. 

Mr.  Jones,  for  the  United  States.  There  is  no  evidence  of  the 
defect  of  the  common  law,  but  the  recital  of  the  Statute  of  2  and 
3  Edw.  6,  c.  24.  And  the  common  law  was  not  as  recited  in 
that  act.  The  Statute  of  Virginia  was  made  to  repeal  the  Statute 
of  Edward,  which  was  then  in  force  in  Virginia,  and  is  not  con- 
fined to  counties  in  the  State  of  Virginia,  but  speaks  of  contracts 
generally.  The  Statute  of  Virginia  is  no  evidence  that  the  com- 
mon law  was  defective;  it  was  a  substitute  for  the  Statute  of 
Edw.  6. 

The  Statute  of  Virginia  speaks  of  any  county,  in  Virginia,  or 
elsewhere,  as  in  the  statute  respecting  conveyances.  Virginia  Law 
of  13th  December,  1792,  c.  90,  <§>  5,  p.  157,  and  25lh  December, 
1794,  c.  179,  ^  1,  p.  327. 

The  counsel  agreed  to  save  the  point  of  law. 

Verdict,  guilty. 

The  Court,  upon  consideration  of  the  point  reserved,  was  of 
opinion  that  as  the  death  happened  in  St.  Mary's  county,  in  Mary- 
land, although  the  fatal  stroke  was  given  here,  the  judgment  must 
be  for  the  prisoner,  the  offence  not  being  complete  within  our  ju- 
risdiction. Heydonh  case,  4  Co.  41,  (a)  ;  Home  v.  Ogle,  4  Co. 
42,  (b) ;  2  Inst.  318,  320 ;  3  Inst.  48,  49,  73. 

The  prisoner  being  also  indicted  for  an  assault  and  battery,  was 
bound  over  to  appear  to  answer  to  that  indictment,  and  in  the 
mean  time  to  be  of  good  behavior. 


Hodgson  v.  Woodhouse. 

Trover  will  not  lie  against  the  master  of  a  vessel  for  the  cargo,  unless  the  freight  is 
paid,  or  tendered,  or  the  payment  waived  ;  nor  if  the  goods  were  lost  so  that  they 
did  not  come  to  the  use  of  the  defendant. 

Trover  against  the  master  of  a  vessel  for  cheese  and  porter. 

Mr.  Taylor,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  that  the  plaintiff  could  not  recover,  unless  he  had  paid  or 
tendered  the  freight ;  —  which  instruction  the  Court  gave  with  a 
proviso  that  the  jury  should  not  be  satisfied  by  the  evidence  that 
the  defendant  had  waived  the  precedent  condition  of  payment. 
Ross  v.  Johnson,  5  Burr.  2825. 
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The  Court,  also,  at  the  prayer  of  the  defendant,  instructed  the 
jury,  that  if  they  should  be  of  opinion  that  the  cheese  was  eaten 
by  the  rats,  or  otherwise  lost,  so  that  it  did  not  come  to  the  use  of 
the  defendant,  the  plaintiff  cannot  recover  in  this  form. 


Marsteller  v.  M'Clean. 

The  Court  will  not  permit  the  Statute  of  Limitations  to  be  pleaded  to  an  action  of 
trespass  for  mesne  profits  after  the  role-day,  but  upon  payment  of  all  antecedent 
costs  and  a  continuance  of  the  cause. 

Trespass  for  mesne  profits. 

Mr.  Taylor,  counsel  and  attorney  for  the  defendant,  made  affi- 
davit that  the  plea  of  not  guilty  only  had  been  entered  in  the 
office,  without  his  knowledge  or  consent ;  that  he  did  not  attend 
at  the  rules  when  the  plea  was  put  in  ;  and  that  he  had  been  in- 
structed by  his  client  and  always  intended  to  plead  the  statute  of 
limitations.  It  was  admitted  that  the  defendant  had  only  ap- 
peared to  the  ejectment  as  guardian  of  Kirk,  but  by  mistake  he 
was  not  named  as  guardian. 

Mr.  Taylor,  now  offered  to  file  the  plea  of  limitations. 

The  Court  permitted  him  to  file  it,  on  payment  of  all  antece- 
dent costs  and  a  continuance  or  postponement  at  the  option  of  the 
plaintiff. 


Birch  v.  Simms. 

In  slander,  evidence  of  words  spoken  in  the  second  person  will  not  support  an  aver- 
ment of  words  spoken  in  the  third  person. 

Slander.  The  declaration  was  "  he  stole."  The  evidence 
was  "  you  stole." 

The  Court,  upon  the  authority  of  Rutherford  v.  Moore,  in 
Washington  county,  at  December  term,  1806,  [ante,  388,]  and  the 
case  of  Willis  v.  MKenzie,  in  this  county,  July,  1808,  (not  re- 
ported) refused  to  suffer  the  evidence  to  go  to  the  jury.     Nonsuit. 


Fry  v.  Yeaton. 

The  fees  of  a  magistrate  in  another  State  for  taking  a  deposition  under  the  Act  of 
Congress  of  1789,  may  be  taxed  in  the  bill  of  costs,  in  Virginia. 

This  was  a  motion  by  Mr.  C.  Lee,  the  plaintiff's  counsel,  to  tax, 
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in  the  bill  of  costs,  the  fee  of  W.  Wetmore,  C.  J.,  of  the  Com- 
mon Pleas  in  Boston,  being  seven  dollars,  for  taking  a  deposition 
according  to  the  Act  of  Congress,  (§  30  of  the  Judiciary  Act.) 
[1  Slat,  at  Large,  73.] 

Mr.  Young-Sj  for  the  defendant,  contended  that  there  was  no 
law  of  Virginia,  or  of  the  United  States,  to  authorize  the  charge. 

Mr.  C.  Lee,  for  the  plainliff,  cited  the  Virginia  Act  of  29th  No- 
vember, 1792,  §  13,  p.  279. 

The  Court  allowed  the  costs  of  taking  the  depositions  to  be 
taxed  in  the  bill  of  costs. 


Westley  Stewart  v.  Duffey. 

The  order  of  the  Orphans'  Court,  to  bind  out  an  apprentice,  is  not  a  binding  so  as  to 
constitute  the  relation  of  master  and  apprentice. 

This  was  a  petition  of  an  apprentice  against  his  master  (a 
comb-maker,)  praying  to  be  discharged.  There  was  an  order  of 
the  Orphans'  Court  to  bind  him  as  orphan,  but  no  indentures 
were  ever  executed. 

Mr.  Jones,  for  the  petitioner,  cited  the  Maryland  law  of  1793, 
c.  45,  •§.  2.  The  books  of  the  Orphans'  Court  are  not  a  record. 
The  entry  is  a  mere  memorandum  of  a  verbal  contract ;  it  is  not 
obligatory  upon  the  master.  It  is  not  a  binding  out.  The  power 
of  the  Orphans'  Court  is  a  mere  substitute  for  the  power  of  the 
overseers  of  the  poor,  or  of  the  parent  or  guardian. 

Mr.  Swann,  on  the  same  side.  In  the  case  of  Wilbar  v.  Man- 
deville,  the  Court  decided  that  such  an  order  does  not  bind  ;  and 
Wilbar's  daughter  was  discharged  from  Mandeville. 

Mr.  C.  Simms.  The  boy  is  an  orphan,  and  the  order  may  be 
complied  with  by  executing  the  indenture.  There  was  evidence 
of  a  verbal  discharge  by  the  master  who  sold  out  his  shop,  gave 
up  his  house,  and  went  to  Philadelphia. 

The  Court  discharged  the  boy  on  both  grounds,  viz.  that  there 
was  no  contract,  and  if  there  was,  there  was  also  a  discharge. 


Bailey  v.  Sutton  &  Mandeville. 

After  the  rule  to  plead  has  expired,  the  court  will  not  compel  the  plaintiff  to  produce 

his  cause  of  action. 

Assumpsit  against  the  defendants  as  acceptors  of  a  bill  of  ex- 
change.    The  rule  to  plead  expired  on  the  third  day  of  this  term. 

Mr.  Youngs,  for  the  defendant,  moved  to  compel  the  plaintiff 
to  produce  his  cause  of  action. 

Refused. 
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Thomas  Irwin  v.  Thomas  Dunlap. 

A  subscribing  witness  to  the  execution  of  a  deed  may  be  compelled  to  attend  court  in 
Alexandria,  to  prove  it. 

A  DEED  had  been  executed  by  Dunlap  and  Irwin  in  presence  of 
C.  Lee,  R.  J.  Taylor,  and  T.  Swann. 

C.  Lee  aud  R.  J.  Taylor  had  proved  the  execution  of  the  deed. 
T.  Swann  refused  to  prove.  Irwin  obtained  a  subpoena  for  T. 
Swaun  to  "  testify,  and  the  truth  to  say  on  behalf  of  Thomas  Irwin, 
in  relation  to  the  execution  of  a  certain  deed  by  James  Dunlap." 

The  subpoena  being  served,  Mr.  Swann  stated  that  the  deed 
was  executed  upon  an  understanding  between  the  attorneys  for 
both  parties  thai  Irwin  should  secure  the  purchase-money  by  a 
mortgage,  and  that  the  deed  was  delivered  with  that  understand- 
ing ;   but  Irwin  now  refuses. 

The  Court  was  of  opinion  that  a  subscribing  witness  may  be 
compelled  to  attend  the  court  to  prove  a  deed,  so  that  it  may  be 
recorded. 


Bank  of  Alexandria  v.  Joseph  Mandeville. 

The  statute  of  usury  applies  to  contracts  of  corporations,  as  well  as  to  those  of  natural 

persons. 
The  Bank  of  Alexandria  may,  upon  discounting  notes,  deduct  the  whole  interest  for 

the  whole  time  they  have  to  run. 

This  cause  was  argued  at  the  last  term  by  Mr.  Young's  and  Mr. 
C.  Lee,  for  the  defendant,  and  Mr.  E.  J.  Lee  and  Mr.  C.  Simms, 
for  the  plaintiff;  and  again  at  this  term  by  the  same  counsel  for 
the  plaintiff,  and  Mr.  Youngs  and  Mr.  Swann,  for  the  defendant. 

Cranch,  C.  J.,  delivered  the  following  opinion. 

This  is  an  action  of  debt  brought  by  the  Bank  of  Alexandria 
against  Mandeville,  to  charge  him  as  the  secret  partner  of  R.  B. 
Jamesson,  the  maker  of  a  promissory  note  for  eight  hundred  dol- 
lars, payable  sixty  days  after  date,  to  the  order  of  W.  Herbert,  in 
the  Bank  of  Alexandria. 

The  defendant  pleads, — 

1.  That  on  the  26th  of  May,  1806,  it  was  corruptly  agreed  be- 
tween the  plaintiff  and  R.  B.  Jamesson,  that  the  plaintiff  should 
advance  and  lend  R.  B.  Jamesson  S791.60,  and  should  give  day 
of  payment  thereof  until  60  days  from  the  26th  of  May,  1806,  and 
also  3  days  of  grace  thereafter,  and  that  R.  B.  J.  should  give  his 
note  therefor  with  W.  Herbert,  an  indorser,  for  800  dollars,  dated 
the  26th  of  May,  1806,  payable  60  days  after  date,  which  said 
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sum  of  $8.40  was  for  ihe  interest  and  profit  therefor,  and  for  giv- 
ing day  of  payment  of  the  said  800  dollars  for  the  said  60  days  and 
the  said  3  days  of  grace,  which  said  sum  of  $8.40  exceeds  the  iatc 
of  6  dollars  for  the  interest  of  100  dollars  for  one  whole  year,  con- 
trary to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided. 

The  plea  then  avers  that  the  note  was  so  made  and  indorsed, 
and  the  plaintiffs  advanced  and  paid  to  R.  B.  J.  the  sum  of 
$791.60,  by  which  the  note,  by  force  qf  the  statute,  is  void  in  law, 
and  this  he  is  ready  to  verify. 

2d  plea.  That  on  the  26lh  of  May,  1806,  it  was  corruptly 
agreed,  &c.,  that  R.  B.  J.  should  draw  his  note  in  the  declara- 
tion mentioned  in  favor  of  W.  Herbert,  who  should  indorse  the 
same,  dated  26th  of  May,  1806,  at  60  days  after  date,  and  the 
plaintiffs  would  pay  him  on  the  27th  of  May,  1806,  800  dollars, 
upon  condition  that  R.  B.  J.  would,  on  the  27th  of  May,  1806, 
pay  the  plaintiffs  the  sum  of  ^8.40,  as  interest  upon  the  ^'800  for 
63  days  from  the  date  of  the  note,  which  sum  of  ^8.40  was,  on 
the  27th  of  May,  deducted  from  the  $800,  and  the  balance  of 
$791.60  on  that  day  paid  to  R.  B.  J.,  which  sum  of  $8.40,  the 
interest  at  6  per  cent,  on  800  dollars  for  63  days,  for  the  loan  of 
^800  for  62  days  exceeds  the  rate,  &c. 

3d  plea.  That  it  was  on  the  26lh  of  May,  1806,  corruptly 
agreed  that  the  note  should  be  drawn,  &c.,  and  that  the  plaintiffs 
would  discount  800  dollars  on  account  of  said  note,  which  should 
be  held  for  the  payment  thereof  at  the  expiration  of  the  60  days 
and  the  3  days  of  grace,  upon  the  express  condition  that  the  inte- 
rest upon  the  800  dollars  for  the  63  dsiys,  amounting  to  ^8.40, 
should  be  deducted  from  the  800  dollars,  leaving  the  sum  of 
$791.60  to  be  paid  to  the  said  R.  B.  J.,  which  sum  of  $791.60 
was,  on  the  27th  of  May,  paid  to  R.  B.  J.  by  the  plaintiffs.  That 
only  the  sum  of  $791.60  was  actually  loaned  to  R.  B.  J.,  and  for 
the  forbearance  of  the  said  $791.60  for  the  63  days  the  plaintiffs 
charged  ^8.40,  which  said  sum  of  $8.40,  the  interest  and  profit 
charged  for  the  loan  and  advance  of  $791.60  for  63  days,  exceeds 
the  rate,  &c. 

Replication  to  the  1st  plea.  Protesting  that  it  was  not  cor- 
ruptly agreed,  &c.,  as  stated  in  the  plea,  that  the  plaintiffs  should 
advance  and  lend  to  R.  B.  J.  the  sum  of  $'791.60,  and  should 
give  day  of  payment,  &c.,  and  ihatR.  B.J.  did  not  in  pursuance 
of  such  supposed  corrupt  agreement  execute  the  note,  &c.,  to  be 
held  by  the  plaintiffs  for  the  payment  of  800  dollars  at  the  expi- 
ration of  the  said  63  days ;  and  that  the  plaintiffs  did  not  in  prose- 
cution of  such  supposed  corrupt  agreement,  advance  and  pay,  &c. 
For  replication  says  that  R.  B.  J.  offered  the  note  to  the  plain- 
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tiffs,  according  to  the  usage  and  custom  of  the  said  bank,  indorsed 
by  W.  H.,  to  be  discounted  by  the  plaintiffs  according  to  the 
usage,  practice,  and  custom  of  the  said  Bank  of  Alexandria,  and 
all  other  banking  companies.  "  And  the  plaintiffs  aver  that  Ihey 
did  not  in  pursuit  of  any  corrupt  agreement,  or  of  any  illegal 
contract,  but  in  pursuance  of  the  legal  custom,  practice,  and  usage 
of  the  said  bank,  discount  the  said  note,  and  did  in  pursuance 
thereof  pay  over  to  the  said  R.  B.  J.  the  said  sum  of  |5791.60,  de- 
taining the  sum  of  $8.40  as  the  discount  for  the  said  sum  of  $800 
for  63  days,  being  at  the  rate  of  6  per  cent,  per  annum,  as  they 
might  lawfully  do ;  and  this  they  are  ready  to  verify." 

To  this  replication  there  is  a  general  demurrer,  which  admits 
the  facts  as  stated  in  the  replication,  if  they  are  well  pleaded. 

The  question  then  is,  whether  those  facts  disclose  an  usurious 
transaction  ? 

The  facts  stated  in  the  replication  are  in  substance :  That  R.  B. 
.lamesson  offered  his  note  for  800  dollars,  payable  in  60  days  after 
date,  to  W.  Herbert's  order,  and  by  him  indorsed  according  to 
the  usage  of  the  bank,  to  the  plaintiffs,  to  be  discounted  by  them 
according  to  their  usage,  and  that  of  all  other  banks ;  and  that  the 
plaintiffs  discounted  it  according  to  their  usage,  by  paying  to  R. 
B.  J.  ^791.60,  and  detaining  the  sum  of  ^8.40  as  the  discount 
for  the  sum  of  800  dollars  for  63  days,  being  as  they  aver  at  the 
rate  of  6  per  cent,  per  annum. 

At  the  time  of  the  first  incorporation  of  the  Bank  of  Alexandria, 
the  Virginia  statute  of  usury  had  enacted  "  that  no  person  shall 
hereafter,  upon  any  contract,  take  directly  or  indirectly,  for  loan 
of  any  money,  wares,  or  merchandise,  or  other  commodity,  above 
the  value  of  £5  for  the  forbearance  of  XlOO  for  a  year,  and  after 
that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  a  shorter 
time ;  and  all  bonds,  contracts,  covenants,  conveyances,  or  assur- 
ances hereafter  to  be  made  for  payment  or  delivery  of  any  money 
or  goods  so  to  be  lent,  on  which  a  higher  interest  is  reserved  or 
taken  than  is  hereby  allowed,  shall  be  utterly  void."  The  2d  sec- 
lion  imposes  a  penalty  on  any  person  who  shall  take,  accept,  or  re- 
ceive more  than  the  interest  thereby  allowed.  And  by  the  3d  sec- 
lion,  any  borrower  of  money  may  exhibit  a  bill  in  chancery  against 
the  lender,  and  compel  him  to  discover  on  oath,  &c.  This  was 
the  law  in  the  year  1792,  when  the  Bank  of  Alexandria  was  in- 
corporated, and  although  the  interest  of  money  generally  was  then 
limited  by  law  to  five  per  cent.,  the  bank  was  authorized  "  to  re- 
ceive for  discounts  made  at  the  bank  at  a  rate  not  exceeding  six 
per  cent,  per  annum."  In  May,  1797,  the  lawful  rate  of  interest 
was  raised  by  Act  of  Assembly  to  six  per  cent. 
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It  is  contended  on  the  part  of  the  bank  that  the  transaction  dis- 
closed by  the  replication  is  not  usurious,  upon  two  grounds. 

1 .  Because  the  statute  of  usury  does  not  affect  bodies  politic 
and  corporate. 

2.  Because  the  use,  custom,  and  practice  of  all  banking  com- 
panies in  discounting  bills  and  notes  is  to  take  interest  upon  the 
nominal  amount  of  such  bills  and  notes,  and  not  upon  the  sum 
actually  loaned  by  way  of  discount ;  and  the  word  discount  in  the 
charter  of  the  bank  is  to  be  explained  by  reference  to  such  usage, 
and  not  to  the  common  arithmetical  rule  of  discount.  1.  In  sup- 
port of  the  first  ground,  that  the  statute  of  usury  does  not  bind 
bodies  politic,  it  is  said  that  the  statute  is  penal,  and  must  be  con- 
strued strictly.  That  the  word  person  must  be  confined  to  natu- 
ral persons,  and  although  the  act  says  that  all  bonds,  &c.,  shall 
be  void,  yet  it  means  all  bonds,  &c.,  made  by  such  persons.  But 
the  Court  is  not  of  that  opinion.  The  taking  of  exorbitant  interest 
by  great  moneyed  institutions  and  corporations,  was  an  evil  as 
much  within  the  mischief  intended  to  be  remedied  as  if  the  same 
should  be  taken  by  a  natural  person ;  and  when  by  the  letter  of 
the  law  all  bonds,  &c.,  are  made  void,  we  think  it  as  much  within 
the  spirit  of  the  act  as  within  its  letter. 

The  second  ground  on  which  the  plaintiffs  rest  the  legality  of 
the  transaction  is  more  substantial.  The  question  which  it  raises, 
is,  whether  the  bank,  in  discounting  this  note  for  $800  for  sixty- 
three  days,  had  a  right  to  retain  ^8.40  as  the  discount  therefor. 
If  the  agreement  stated  in  the  replication  be  such  as  the  bank 
was  authorized  by  its  charter  to  make,  the  question  of  usury  can- 
not arise. 

The  preamble  of  the  charter,  (or  rather  of  the  Act  of  Assem- 
bly of  Virginia,  which  incorporated  the  bank,  and  which  has  been 
decided  by  the  Supreme  Court  to  be  a  public  act,)  in  enumeraiing 
the  benefits  expected  from  the  establishment  of  such  an  institu- 
tion, and  the  objects  which  the  legislature  had  in  view,  says,  "  and 
by  discount  rendering  easy  and  expeditious  the  anticipation  of 
funds."  That  kind  of  discount,  therefore,  which  would  enable  a 
person  to  anticipate  his  funds,  was  a  transaction  which  the  legis- 
lature intended  to  authorize. 

In  the  body  of  the  act,  in  section  eighth,  where  certain  powers 
are  granted  to  the  bank,  it  says,  "  and  to  receive  for  discounts 
made  at  the  said  bank,  at  a  rate  not  exceeding  six  per  cent,  per 
annum."  By  allowing  the  bank  to  take  six  per  cent,  for  dis- 
counts, when  only  five  per  cent,  could  be  taken  for  interest  on  a 
loan,  without  taking  notice  of  any  repugnance  between  the  two 
statutes,  a  strong  presumption  arises,  that  the  legislature  con- 
sidered the  discount  by  which  funds  could  be  anticipated,  as  a 


556  ALEXANDRIA. 


Bank  of  Alexandria  v.  Mandeville. 


transaction  very  distinct  from  a  simple  loan  of  money.  But  this 
presumption  does  not  rest  alone  upon  the  circumstance  that  the 
legislature  did  not  notice  a  repugnance  between  the  two  statutes. 
The  distinction  between  an  anticipation  of  funds  by  discount,  and 
a  loan  of  money  upon  interest,  exists  in  the  nature  of  things. 
Suppose  I  ship  a  cargo  of  flour  to  a  merchant  in  Boston,  who  in 
payment  remits  me  a  bill  of  exchange  at  sixty  days  sight,  upon  a 
merchant  in  Alexandria,  who  accepts  it.  I  wish  to  anticipate  this 
fund.  I  apply  to  the  bank  to  discount  it.  Do  I  ask  for  a  loan  ? 
Do  I  wish  to  borrow  the  money  ?  No.  I  am  entitled  to  receive 
a  sum  of  money  at  the  end  of  sixty  days,  but  I  wish  to  anticipate 
the  receipt  of  it.  I  wish  to  receive  it  now  instead  of  then.  The 
bank  discounts  this  bill.  If  it  were  a  loan  from  the  bank  to  me, 
I  should  be  the  principal  debtor,  and  the  first  person  liable  to  the 
bank ;  but  in  truth  by  indorsing  the  bill  to  the  bank,  I  become 
only  a  collateral  and  conditional  debtor.  The  acceptor  is  the 
principal  debtor  to  the  bank,  and  to  him  must  they  first  apply  for 
payment ;  if  not  paid,  they  must  protest,  and  give  notice  to  me  of 
the  non-payment  as  soon  as  possible  under  all  the  circumstances, 
and  if  they  neglect  to  demand  payment  from  the  acceptor,  or  to 
give  me  due  notice  of  his  non-payment,  they  have  no  claim  upon 
me.  Can  this  then  be  a  loan  of  money  from  the  bank  to  me? 
Nothing  can  be  more  different.  I  am  only  liable  as  the  indorser 
of  a  bill.  If  it  were  to  be  considered  a  loan  at  all,  it  should 
rather  be  a  loan  to  the  acceptor,  the  principal  debtor  in  the  trans- 
action. But  it  is  not  a  loan  to  any  person ;  it  is  a  mere  accom- 
modation in  shortening  the  time  of  payment.  It  was  said,  in 
argument,  that  the  transaction  must  be  either  a  loan  of  money  or 
a  purchase  of  the  note,  and  that  it  could  not  be  a  purchase,  if  the 
vendor  guaranteed  the  bill  by  indorsement,  and  that  the  bank  was 
not  authorized  to  trade  in  the  purchase  of  bills,  consequently  it 
must  be  considered  as  a  loan.  This  is  clearly  a  petiiio  principii. 
It  assumes  the  principle  in  dispute.  There  is  a  transaction  which 
is  neither  a  loan,  nor  a  purchase  of  the  note,  and  that  transaction 
is  discount.  If  it  be  not  a  loan,  it  cannot  be  the  forbearance  of  a 
sum  of  money  lent.  If  it  be  neither  a  loan  nor  the  forbearance 
of  a  sum  of  money  lent,  it  is  not  a  transaction  prohibited  by  the 
statute  of  usury. 

A  clear  case,  then,  of  mercantile  discount,  being  the  anticipa- 
tion of  funds,  and  not  a  loan  of  money,  is  not  within  that  statute. 
Thus  stands  the  case  upon  general  principles  of  law  and  reason. 
Let  us  see  how  it  stands  upon  authority. 

But  here  let  me  repel  a  suggestion  that  this  Court  can  set  up  the 
custom  and  usage  of  any  trade  or  profession  in  England,  or  even 
in  this  country,  in  direct  opposition  to  the  express  statutes  of  the 
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land.  We  disclaim  any  such  power,  and  we  disclaim  all  discre- 
tion in  deciding  a  point  of  mere  law.  It  has  been  said  that  in 
considering  tjiis  question,  we  ought  not  to  regard  English  author- 
ities—  that  we  are  competent  to  make  and  expound  our  own  laws. 
It  is  true  that  English  authorities,  as  such,  are  not  binding  on  the 
courts  in  this  country.  But  no  prudent  man,  who  is  to  decide  a 
question,  will  shut  his  ears  to  reason  or  argument,  from  whatever 
part  of  the  world  it  may  come.  Upon  the  present  question,  I 
hold  it  to  be  not  only  our  right,  but  our  duty,  to  look  into  the  de- 
cisions which  have  taken  place  upon  questions  of  usury  in  Eng- 
land, especially  decisions  made  prior  to  the  date  of  the  statute  of 
usury  in  Virginia ;  because  that  statute  is  copied  almost,  if  not  ex- 
actly, verbatim  from  the  English  statute ;  and  it  is  fair  to  conclude 
that  the  Virginia  legislature,  when  they  adopted  the  words  of  the 
English  statute,  meant  to  use  them  in  the  sense  in  which  they 
were  used  in  England ;  and  as  they  had  been  explained  and  set- 
tled by  judicial  decision  in  that  country,  I  hold  it  also  fair  to  con- 
clude that  when  the  Legislature  of  Virginia  were  passing  a  law 
upon  the  subject  of  a  banking  institution,  and  used  technical  terms 
appropriate  to  the  business  of  banking,  they  used  them  in  the 
sense  in  which  those  terms  were  generally  used  among  bankers, 
not  only  in  this  country,  but  in  other  parts  of  the  world  where 
that  business  is  carried  on.  In  order  to  ascertain  in  what  sense 
such  terms  have  been  used,  I  deem  it  competent  for  the  court  to 
get  information  from  the  general  history  of  a  country,  and  espe- 
cially from  its  judicial  decisions. 

In  this  point  of  view  then,  the  Court  feels  itself  bound  to  look 
into  the  English  decisions,  to  see  in  what  sense  certain  technical 
terms  have  been  used  in  that  country  —  and  to  see  what  cases 
have  been  considered  as  out  of  their  statute  of  usury,  from  which 
ours  is  copied. 

Let  us  then  inquire  whether  a  clear  mercantile  discount,  being 
an  anticipation  of  funds,  and  not  a  loan  of  money,  is  or  is  not 
usury  under  the  English  statute. 

The  first  case  which  I  find  is  that  of  Barnes  v.  Worledg-e,  Noy, 
41.  This  case  was  under  the  statute  of  Elizabeth,  allowing  ten 
per  cent.  The  agreement  was  to  pay  five  pounds  for  the  first  six 
months,  and  five  pounds  for  the  second  six  months,  and  it  was 
adjudged  no  usury.  "  But  by  Popham,  if  the  party  had  retained 
five  pounds  of  one  hundred  pounds  at  the  time  of  the  leave,  or 
that  that  five  pounds  was  to  have  been  paid  before  the  six  months, 
that  clearly  had  been  usury." 

Worley's  case,  S.  C.  Moore,  644.     Popham,  Gawdy,  and  Yel- 
verton  held,  that  although  the  loan  was  for  a  year,  yet  it  was  no 
usury  to  take  half  the  interest  at  the  end  of  half  a  year.     "  But  it 
47* 
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is  Otherwise  if  one  deducts  the  interest  out  of  the  principal  at 
first." 

Barnes  v.  Worlich,  S.  C.  Cro.  James,  26  Popham,  Gawdy,  and 
Williams,  held  the  principal  case  no  usury  :  But  said  "  if  he  had 
agreed  to  take  his  money  for  the  forbearance  instantly  when  he 
lent  it,  that  had  made  the  assurance  void ;  for  then  he  had  not 
lent  the  entire  sum  for  one  year,  and  the  other  had  not  had  the 
use  of  his  money  according  to  the  intention  of  the  law.  And  Wil- 
liams said  he  knew  upon  this  difference  it  hath  been  so  resolved 
of  late  time." 

S.  C.  Yelverton,  30.  In  Yelverton,  80,  it  is  said  that  the  court 
was  divided  as  to  the  principal  case,  two  of  the  judges  being  of 
opinion  that  upon  a  loan  for  a  year  one  half  of  the  interest  could 
not  be  received  at  the  end  of  half  a  year  —  but  he  says,  "if  one 
hundred  pounds  be  lent  for  a  year,  and  the  lender  within  two 
days  following  takes  back  ten  pounds,  this  is  usury." 

So  in  Dalton's  case,  Noy,  171,  it  was  said  by  Popham,  "  If  a  man 
lend  £100  for  a  year,  and  to  have  ten  pounds  for  the  use  of  it ;  if 
the  obhgor  pays  the  ten  pounds,  twenty  days  before  it  is  due,  that 
does  not  make  the  obligation  void,  because  it  was  not  corrupt. 
But  if  upon  making  the  obligation,  it  had  been  agreed  that  the  ten 
pounds  should  have  been  paid  within  the  time,  that  should  have 
been  usury ;  because  he  had  not  the  one  hundred  pounds  for  the 
whole  year,  when  the  ten  pounds  was  to  be  paid  within  the  year ; 
and  verdict  was  given  accordingly." 

In  Massu  v.  Daaling;  2  Str.  1243,  a  note  for  two  hundred 
pounds  having  three  months  to  run  was  taken  upon  advancing 
one  hundred  and  ninety-seven  pounds,  five  per  cent,  per  annum, 
being  the  legal  interest ;  and  at  the  end  of  the  third  month  another 
note  was  taken  for  three  months  more  upon  the  advance  of  three 
pounds  for  the  other  three  months.  Lee,  C.  J.,  held  it  to  be 
usury. 

In  Fisher,  qui  iam,  v.  Beasley,  Doug.  235,  Grindall  borrowed  of 
Beasley  dElOO,  and  gave  bond  payable  in  six  months  with  lawful 
interest ;  but  he  paid  down  two  guineas  as  premium.  There  was 
no  doubt  that  this  was  usury,  but  the  question  was  at  what  time 
the  usury  was  complete,  whether  at  the  payment  of  the  two  gui- 
neas, or  at  the  expiration  of  the  six  months.  It  was  decided  that 
the  penalty  was  not  incurred  till  the  end  of  the  six  months  when 
the  interest  was  paid. 

In  the  case  of  Lloyd,  qui  tarn,  v.  Williams,  2  W.  Bl.  792,  De- 
Grey  and  Blackstone  inclined  to  think,  that  if  a  man  borrows 
d£100  for  three  months,  and  immediately  returns  to  the  lender 
£Q  5s.  Od.  by  way  of  interest  by  advance,  the  offence  of  taking 
more  than  legal  interest  is  complete,  and  it  is  not  to  be  considered 
as  a  loan  of  £  93  155.  only. 
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This  opinion  of  DeGrey  and  Blackstone,  was  against  that  of 
Gould.     Nares  gave  no  opinion. 

There  is  in  that  ease,  a  dictum  of  Judge  Blackstone,  "  That  in- 
terest may  as  lawfully  be  received  beforehand  for  forbearing,  as 
after  the  term  is  expired,  for  having  forborne.  And  it  shall  not  be 
reckoned,  as  merely  a  loan  of  the  balance.  Else,  every  banker 
in  London  who  takes  five  per  cent,  for  discounting  bills,  would 
be  guilty  of  usury.  For  if  upon  discounting  a  £100  note  at  five 
per  cent,  he  should  be  construed  to  lend  only  £  95,  then  at  the 
end  of  the  time,  he  would  receive  five  pounds  interest  for  the  loan 
of  £  95  principal ;  which  is  above  the  legal  rate." 

In  Gibson  v.  Frisloe,  1  Call.  73,  the  Court  of  Appeals  of  Vir- 
ginia, say,  that  if  it  be  apparent  to  the  court  that  the  matter  is 
usury,  the  jury  need  not  find  the  agreement  to  be  corruptly  made  ; 
and  that  an  agreement  by  which  a  man  secures  to  himself  directly 
or  indirectly  a  higher  premium  than  legal  interest  for  the  loan  of 
money,  is  usury. 

In  Floyer  v.  Edwards,  Cowp.  Lord  Mansfield  says,  "  It  depends 
principally  upon  the  contract  being  a  loan,  and  the  statute  uses 
the  words  '  directly  or  indirectly  ' ;  therefore  in  all  questions  in 
whatever  respect,  repugnant  to  the  statute,  we  must  get  at  the 
nature  and  substance  of  the  transaction ;  the  view  of  the  parties 
must  be  ascertained,  to  satisfy  the  court  that  there  is  a  loan  and 
borrowing ;  and  that  the  substance  was  to  borrow  on  the  one 
part  and  to  lend  on  the  other ;  and  where  the  real  truth  is  a  loan 
of  money,  the  wit  of  man  cannot  find  a  shift  to  take  it  out  of  the 
statute.  If  the  substance  is  a  loan  of  money  nothing  will  protect 
the  taking  more  than  five  per  cent. ;  and  though  the  statute  men- 
tions only  '  for  loan  of  moneys,  wares,  merchandises,  or  other 
commodities,'  yet  any  other  contrivance,  if  the  substance  of  it  be 
a  loan,  will  come  under  the  word  '  indirectly.' "  Speaking  of  the 
practice  of  the  particular  trade,  to  take  a  half  penny  an  ounce  on 
certain  goods  if  not  paid  for  in  a  certain  time,  he  says,  "  It  is  true 
the  use  of  this  practice  will  avail  nothing,  if  meant  as  an  evasion 
of  the  statute  ;  for  usage  certainly  will  not  protect  usury  ;  but  it 
goes  a  great  way  to  explain  a  transaction ;  and  in  this  case  is 
strong  evidence  to  show  that  there  was  no  intention  to  cover  a 
loan  of  money.  Upon  a  nice  calculation  it  will  be  found  that  the 
practice  of  the  bank  in  discounting  bills  exceeds  the  rate  of  five 
per  cent.,  for  they  take  interest  upon  the  whole  sum  for  the  whole 
time  the  bills  run,  but  pay  only  part  of  the  money,  namely,  by 
deducting  the  interest  firs4 ;  yet  this  is  not  usury." 

These  were  all  cases  of  loan,  and  not  of  mercantile  discount. 

I  can  find  no  case  in  which  it  was  ever  made  a  question 
whether,  in  a  clear  mercantile  discount,  the  taking  in  advance  by 
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way  of  discount  the  whole  interest,  upon  the  whole  sum,  for  the 
whole  time  the  bill  has  to  run,  was  within  the  Statute  of  Usdry. 

The  cases  which  come  nearest  to  that  question,  are  those  where 
the  discount  had  been  made  in  that  manner,  but  the  sum  advanced 
was  not  all  paid  in  cash,  but  partly  in  other  bills  having  time  to 
run,  or  in  goods  at  a  high  price. 

The  circumstance  that  although  usury  was  pleaded  in  those 
cases,  it  was  not  attempted  to  support  it  upon  the  ground  that  the 
interest  was  calculated  upon  the  face  of  the  bill,  and  not  on  the 
sum  actually  advanced,  is  good  ground  to  infer  that  the  whole 
court  and  bar  considered  such  a  transaction  alone,  not  to  be  usury. 

This  inference  is  irresistible,  when  we  reflect  that  as  early  as 
the  year  1771,  Judge  Blackstone,  uncontradicted  by  his  brethren 
on  the  bench,  in  the  case  of  Lloyd  v.  Williams,  2  W.  Bl.  792, 
declared  his  opinion  to  be  that  bankers  in  discounting  bills  may 
lawfully  receive  the  interest  beforehand  upon  the  whole  amount 
of  the  bill ;  and  when  we  find  Lord  Mansfield  in  the  year  1774, 
in  the  case  of  Floyer  v.  Edivards,  Covvp.  114,  declaring  from  the 
bench,  with  the  concurrence  of  the  three  other  judges,  that  "  the 
practice  of  the  bank  in  discounting  bills  exceeds  the  rate  of  five 
per  cent,  for  they  take  interest  upon  the  whole  sum  for  the  whole 
time  the  bills  run,  but  pay  only  part  of  the  money,  namely,  by 
deducting  the  interest  first ;  yet  this  is  not  usury." 

The  cases  to  which  I  alluded,  as  those  in  which  the  present 
ground  for  the  allegation  of  usury  existed,  but  was  not  relied 
upon,  are,  1.  Benson  v.  Pari'y,  cited  by  judge  BuUer  in  Auriol 
V.  Thomas,  2  T.  R.  52.  The  question  there  was  whether  country 
bankers  could  take  more  than  five  per  cent,  on  inland  bills  paya- 
ble at  another  place ;  and  it  was  decided  by  the  Court  of  King's 
Bench  unanimously  that  they  might.  No  question  was  made 
whether  it  was  usury  for  them  to  take  five  per  cent. 

2.  The  case  of  Winch,  qui  lam,  v.  Fen,  cited  by  Buller  in  the 
same  case  ;  where  the  same  question  was  decided  ;  and  no  ques- 
tion made  as  to  the  five  per  cent,  deducted. 

3.  The  case  of  Auriol  v.  Thomas,  2  T.  R.  52,  in  which  the 
court  says,  "  it  is  now  clearly  settled  that  the  party  is  entitled  to 
take  not  only  £  5  per  cent,  for  legal  interest,  but  also  a  reasonable 
sum  for  remitting  and  other  incidental  expenses."  And  Grose, 
J.,  says,  "  The  fine  which  has  been  taken  is,  that  if  the  sum 
charged  be  not  a  color  or  a  screen  for  usury,  but  is  only  fair  and 
reasonable,  it  ought  to  be  allowed." 

4.  The  case  of  Hammell  and  others  v.  Yea,  in  the  Court  of 
Common  Pleas,  1  B.  &  P.  144,  which  was  this :  Haviland  made 
his  promissory  note  payable  to  Yea,  the  defendant,  at  four  months 
after  date,  for  £  3000,  which  Yea  indorsed  and  returned  to  Havi- 
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land,  who  took  it  to  the  plaintiffs,  who  were  bankers,  to  be  dis- 
counted for  the  accommodation  of  Haviland,  the  maker  of  the 
note.  The  plaintiffs  discounted  it  by  deducting  £  50,  being 
four  months  interest  on  £  3000,  and  paying  £  2950,  the  balance 
to  Haviland,  partly  in  a  draft  having  thirty  days  to  run,  partly 
by  crediting  Haviland  in  account,  and  the  residue  in  cash  ;  and 
this  mode  of  payment  was  directed  by  Haviland  or  his  agent. 

These  facts  were  relied  on  in  the  plea  of  usury.  But  the  judge 
(Eyre,  C.  J.,)  at  the  trial  directed  the  jury  that  the  charge  of 
usury  rested  wholly  on  the  plaintiffs  having  made  no  rebate  of  in- 
terest on  the  bill  at  thirty  days  which  was  paid  to  Haviland  as 
cash,  at  the  time  of  discounting  the  £  3000  note  ;  and  left  it  to  the 
jury  to  say  whether  it  was  a  pretence  to  evade  the  statute.  The 
jury  found  a  verdict  for  the  plaintiff;  and  on  motion  for  a  new 
trial,  Eyre,  C.  J.,  says,  "  whether  more  than  five  per  cent,  be  in- 
tentionally taken  upon  any  contract  for  forbearance  is  a  question 
of  fact  for  the  consideration  of  the  jury,  and  must  always  be  col- 
lected from  the  whole  of  the  transaction."  Again  he  says,  "  what 
is  this  case  in  matter  of  fact  ?  Haviland  applies  to  have  his  bills 
discounted  to  which  the  banker  agrees,  and  calculates  the  interest 
upon  the  time  the  bills  have  to  run,  as  is  usual."  "  Had  the  bank- 
er told  down  the  money,  or  tendered  bank-notes,  and  had  Havi- 
land put  them  into  his  pocket,  or  swept  them  into  his  hat,  and 
then  said,  but  I  want  to  send  money  to  London,  will  you  take 
part  of  my  money  back  and  give  me  bills?  and  the  banker  had 
accordingly  done  so  and  given  these  bills,  I  cannot  see  that  there 
would  have  been  any  color  for  calling  it  an  usurious  transaction." 

He  here  admits  that  the  mode  of  calculating  the  discount  and 
deducting  it  from  the  principal,  upon  discounting  a  bill  or  note,  is 
the  usual  practice,  and  there  is  no  color  of  usury  in  it.  Again  he 
says,  "If  all  consideration  of  a  loan  were  out  of  the  casfe,  a  bank- 
er may  lawfully  take  as  much  money  as  he  can  get  for  his  bills 
without  the  least  regard  to  the  time  they  have  to  run."  And 
again,  "  whether  more  than  five  per  cent,  be  intentionally  taken 
for  the  loan  and  forbearance  of  money  is  a  question  of  fact  to  be 
decided  by  the  jury."  "  It  is  for  them  to  say  whether  it  is  a  de- 
vice or  a  fair  agreement  on  good  consideration." 

Heath,  J.,  was  of  the  same  opinion.  He  says,  "  This  was  a 
transaction  which  commenced  in  discount  and  loan,  and  termi- 
nated in  remittance.  The  subsequent  transaction  of  remittance 
was  no  part  of  the  antecedent  contract ;  the  bargain  for  the  dis- 
count was  complete."  He 'considers  the  discount  and  loan  clearly 
as  a  lawful  transaction. 

RooKE,  J.  concurred. 

We  find  the  whole  court  unanimous,  not  only  that  the  original 
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discount  was  lawful,  but  the  subsequent  payment  in  bills  instead 
of  cash. 

5.  The  case  of  3Iaddock,  qui  lam,  v.  Hammett,  7  T.  R.  184,  which 
was  decided  in  the  King's  Bench  about  six  months  before  the  case 
of  Hammett  v.  Yea.  The  facts  relied  upon  to  support  the  usury, 
were  that  Haviland  made  his  note  to  Yea,  for  £1000,  at  four 
months,  who  indorsed  it.  Haviland,  the  maker,  took  it  to  the 
defendants,  Hammett  and  others,  the  bankers,  to  be  discounted, 
who  discounted  it  by  paying  in  cash,         .         .        £183     6  8 

In  bank-notes, 300     0  0 

Draft  on  London,  at  7  days  sight,         .         .  500     0  0 

'983     6  8 
Retained  for  discount, 16  13  4 

^1000  00  0 

The  only  usury  relied  on  "  was  stated  to  consist  in  calculating 
the  draft  of  £  500  as  cash,  when  it  had  seven  days  to  run,  instead 
of  deducting  so  much  from  the  discount,  as  the  draft  had  to  run 
before  it  became  payable." 

There  the  original  discount  of  £16.  135.  4d.  was  not  contended 
to  be  usurious,  although  it  was  the  interest  of  the  whole  XIOOO 
for  the  whole  time  the  note  had  to  run. 

6.  The  case  of  Marsh  v.  Martindale,  3  B.  &  P.  154.  The  facts 
of  this  case  upon  the  plea  of  usury,  were  these,  —  Wood,  in  con- 
sideration of  £3,500  paid  by  Marsh,  had  granted  him  an  annuity 
of  .£500  per  annum,  redeemable  upon  certain  terms.  "Wood  ap- 
plied to  Marsh  to  redeem.  And  it  was  agreed  that  Wood  should 
draw  a  bill  of  exchange  for  £5,000  at  three  years,  which  Marsh 
should  discount.  The  £5,000  bill  w^as  accordingly  drawn  and 
discounted  by  Marsh  as  follows : 

Original  purchase  of  annuity,       .         .         .       £3,500  0  0 

Arrears  of  annuity  due,  .         ....         333  6  8 
For  redeeming  without  notice,  according  to 

original  agreement, 250  0  0 

Cash  paid  td  Wood, 116  13  4 

£4,250  00  0 
3  years  discount  on  £5,000,  at  5  per  cent.   .        750  00  0 

£5,000  00  0 

In  this  case  it  was  contended  and  decided  that  the  discount  of 
a  bill  for  three  years  was  not  a  transaction  in  the  usual  course  of 
business,  and  afforded  a  strong  ground,  in  connection  with  the 
circumstance  of  the  annuity  and  a  bond  given  immediately  after 
the  discount  of  the  bill,  to  presume  that  the  whole  transaction  was 
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a  color  for  a  loan  and  a  cover  for  usury.  And  upon  that  ground 
the  court  set  aside  the  verdict  for  the  plaintiff,  and  ordered  a  non- 
suit to  be  entered. 

The  principle  decided  by  this  case,  was  not,  that  in  ordinary 
cases  of  discount  the  banker  has  not  the  right  to  deduct  interest 
upon  the  whole  amount  of  the  bill  for  the  time  it  has  to  run,  but 
that  in  extraordinary  cases,  where  the  time  the  bill  has  to  run  is 
unusually  long,  that  circumstance  with  others  may  be  evidence  of 
a  mere  contract  for  a  loan,  and  an  evasion  of  the  statute. 

The  general  principle  is  admitted  by  the  counsel  on  both  sides 
and  by  the  court,  that  "  it  is  lawful  upon  the  discount  of  a  bill  of 
exchange  to  take  interest  upon  the  whole  amount  of  the  bill  at  the 
time  when  the  money  is  advanced,"  but  it  was  contended  that  this 
principle  "  must  be  confined  to  transactions  upon  bills  in  the  ordi- 
nary course  of  trade."  It  was  said  that  it  "  was  too  much  to  in- 
fer that  because  bills  in  the  ordinary  course  of  trade  may  lawfully 
be  discounted  in  the  manner  above  stated,  a  bill  for  any  period  of 
time  may  be  discounted  in  the  same  manner.  ' 

Lord  Alvanley,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says,  "  it  certainly  has  been  decided  that  such  a  transaction  on  a 
bill  of  exchange  in  the  way  of  trade,  for  the  accommodation  of 
the  party  desirous  of  raising  money,  is  not  usurious,  though  more 
than  five  per  cent,  be  taken."  "  If  therefore  nothing  more  has  been 
done  in  this  case  than  has  always  been  done  by  way  of  accommo- 
dation among  merchants,  the  transaction  was  not  usurious." 

But  he  thinks  that  the  discount  of  such  a  bill,  (for  three  years) 
even  not  coupled  with  the  transaction  respecting  the  annuity, 
would  have  been  almost  sufficient  to  have  afforded  a  presumption 
of  usury ;  but  coupled  with  the  affair  of  the  annuity  and  the  bond, 
he  thinks  it  appears  to  be  a  mere  cloak  for  an  usurious  loan.  He 
admits  it  to  be  completely  established  that,  on  the  discount  of  bills, 
a  banker  may  deduct  more  than  the  legal  interest  upon  the  whole 
sum  for  the  whole  time  if  the  excess  be  only  a  reasonable  com- 
pensation for  the  expenses  and  trouble  of  remittance.  He  con- 
cludes by  saying  that  the  only  question  in  such  cases  is,  *'  whether 
it  be  a  real  discount  in  the  way  of  trade,  or  a  mere  loan  of 
money."  In  the  case  then  before  him  he  is  clear  that  "  it  was 
not  a  discount  in  the  way  of  trade,  but  was  merely  employed  as 
the  means  of  obtaining  more  than  legal  interest." 

7.  In  the  case  of  Parr  v.  Eliasoji,  1  East,  92,  a  bill  which  had 
thirteen  months  to  run  was  discounted.  The  bankers  took  the  full 
discount,  but  gave  their  own  acceptance  at  three  months  for  part, 
without  deducting  from  the  discount  the  interest  for  three  months 
upon  their  own  acceptance.  This  was  holden  to  be  usurious,  be- 
cause they  did  not  pay  the  amount  in  cash,  but  gave  their  own 
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acceptance  at  a  distant  day  for  part ;  it  was  not  contended  to  be 
usurious,  because  the  bankers  deducted  the  interest  upon  the 
whole  sum  in  the  bill  for  the  whole  time  it  had  to  run,  and  no 
question  of  usury  would  have  arisen  if  the  amount  had  been  paid 
wholly  in  cash. 

8.  The  case  of  Barclay,  qui  tarn,  v.  Walmslei/,  4  East,  55,  where 
the  acceptor  of  a  bill  discounted  his  own  acceptance  at  eighteen 
days,  deducting  at  about  the  rate  of  sixty  per  cent,  per  annum. 
This  was  not  usury. 

These  cases  satisfy  my  mind  that  in  England  a  case  of  mercan- 
tile discount,  by  way  of  anticipation  of  funds,  is  not  a  case  of  loan 
within  their  statute ;  and  they  are  a  strong  confirmation  of  the 
general  principles  of  law  and  reason  which  I  have  before  men- 
tioned. Principles  in  themselves  so  strong,  and  so  universally 
adopted  as  not  to  have  been  once  questioned  in  a  nation  so  com- 
mercial as  that  of  England,  are  not  to  be  easily  shaken.  In  a 
country  adopting  the  same  law  of  usury,  and  the  same  principles 
of  commercial  law,  the  same  principles  of  law  and  reason  must 
equally  apply. 

If  then  in  this  country  as  well  as  in  England,  a  case  of  mercan- 
tile discount,  by  way  of  anticipation  of  funds,  be  not  within  the 
statute  of  usury,  the  question  arises,  is  the  case  at  bar  a  case  of 
mercantile  discount  by  way  of  anticipation  of  funds  within  the 
meaning  of  the  charter  of  the  bank  ? 

It  would  be  difficult  in  practice  for  a  bank  to  know  whether  a 
note  or  a  bill  offered  for  discount  be  a  note  or  bill  grounded  upon 
a  bond  fide  mercantile  negotiation  of  sale  or  contract.  If  the  right 
of  the  bank  to  recover  upon  a  bill  or  note  discounted  were  to 
depend  upon  their  being  able  to  prove  at  the  trial  that  the  bill  or 
note  was  given  for  a  real  debt,  they  would  have  a  very  hopeless 
business.  They  would  be  liable  to  continual  impositions,  and 
even  although  the  paper  might  have  been  founded  upon  a  real 
transaction,  the  parties  might  so  conceal  or  remove  the  evidence 
as  to  render  it  impossible  for  the  bank  to  succeed.  Again,  if  the 
bank  was  obliged  to  investigate  nicely  every  transaction  before 
they  could  safely  discount  a  note  or  bill,  it  would  be  almost  im- 
possible for  them  to  transact  any  business  at  all.  The  burden  of 
proof  must  in  reason  rest  upon  the  other  parly.  It  is  sufficient 
for  the  bank  that  the  paper  offered  bears  the  form  and  appearance 
of  a  mere  mercantile  negotiation. 

Nor  do  I  deem  it  necessary  within  the  spirit  of  the  charter  of 
the  bank  that  a  note  to  be  lawfully  discounted  by  the  bank  should 
be  a  note  given  in  consequence  of  an  actual  sale  of  property.  If 
one  merchant  chooses  to  give  a  credit  to  another,  (whether  gratu- 
itously, or  in  consideration  of  a  commission  or  other  compensa- 
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tion,)  by  accepting  bills,  or  drawitig  or  indorsing  notes  payable  at 
a  distant  day;  such  credit  may  strictly,  in  mercantile  language,  be 
called  funds ;  and  the  discount  of  such  acceptances,  or  such  notes, 
is  as  much  the  anticipation  of  funds,  as  if  the  acceptances  or  notes 
were  founded  upon  an  actual  sale  of  property.  Again,  if  I  have 
sold  property,  either  verbally  or  by  covenant  under  seal,  the  con- 
tract is  not  in  such  a  form  as  to  be  the  subject  of  discount.  I  get 
a  friend  who  has  confidence  in  that  fund  to  accept  my  bills,  or  to 
indorse  my  notes,  so  as  to  enable  me  to  anticipate  that  fund. 
Such  acceptances  and  such  notes  would  be  clearly  within  the 
spirit  of  the  charter  of  the  bank,  and  would  be  fairly  within  the 
meaning  of  a  mercantile  discount  by  way  of  anticipation  of  funds, 
and  the  discount  of  such  acceptances,  or  notes,  could  not  be  con- 
sidered as  a  loan  from  the  bank  to  me.  If  it  can  in  any  way  be 
considered  as  a  loan,  it  must  be  a  loan  from  my  friend  who  ena- 
bles me  to  get  the  money  on  his  acceptances. 

What  then  is  the  case  presented  to  us  by  the  replication  ?  Does 
it  bear  the  form  and  appearance  of  a  mercantile  negotiation,  by 
way  of  anticipation  of  funds  ?  It  is  simply  a  note  for  eight  hun- 
dred dollars  by  R.  B.  J.,  and  indorsed  by  W.  Herbert,  payable  at 
sixty  days  after  date.  The  note  in  every  respect  has  the  usual 
appearances  of  a  fair  transaction,  and  there  is  no  fact  stated  to 
show  that  it  was  not.  The  bank  then  had  a  right  to  presume  it 
was  so,  and  the  Court  must  so  consider  it  until  the  contrary 
appears. 

Considering  it  then  as  a  case  of  mercantile  discount  by  way  of 
anticipation  of  funds,  I  deem  it  a  case  clear  of  the  statute  of  usury, 
and  within  the  charter  of  the  bank. 

But  an  objection  is  made  and  strenuously  insisted  upon  by  the 
counsel  of  the  defendant,  that  even  if  the  bank  has  a  right  to  de- 
duct a  discount  at  the  rate  of  six  per  cent,  per  annum,  upon  the 
face  of  the  note  for  the  whole  time  it  has  to  run,  yet  they  have 
agreed  by  this  note  to  take  more  than  at  that  rate. 

It  is  said  that  $8.40  upon  ^800  is  at  the  rate  of  six  per  cent, 
per  annum  for  sixty-three  days  and  six  tenths  of  a  day,  and  they 
make  it  out  by  saying  that  sixty-three  days  is  not  two  months  and 
one  tenth  of  a  month,  but  is  sixty-three  three  hundred  and  sixty- 
fifths  of  a  year,  that  is,  they  do  not  allow  that  a  month  is  to  be  con- 
sidered as  the  twelfth  part  of  a  year,  nor  a  day  the  thirtieth  part 
of  a  month.  The  replication  avers  that  $8.40  for  the  discount  of 
a  note  of  800  dollars  is  at  the  rate  of  6  per  cent,  per  annum,  and 
whether  it  be  or  not  I  take  to  be  a  matter  of  fact  for  the  jury,  and 
not  for  the  Court.  It  is  for  the  jury  to  say  what  is  the  usual  mode 
of  calculation  in  such  cases,  and  to  calculate  accordingly.  If, 
however,  it  were  a  matter  of  law,  and  not  a  matter  of  fact,  I 
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should  most  certainly  calculate  it  according  to  the  mode  in  which 
the  clerks  in  the  bank  calculated  it,  because  I  know  that  to  be  the 
general,  I  may  almost  say  the  universal,  mode  of  calculation,  not 
only  among  bankers  and  merchants,  but  in  our  courts  of  justice. 
But  if  it  were  an  error,  I  should  leave  it  to  the  jury  to  say  whe- 
ther it  were  not  a  mistake  ;  and  not  done  with  an  intent  to  make 
more  than  the  lawful  discount. 

Upon  these  grounds,  I  am  satisfied  that  the  transaction  in  the 
replication  is  not  usurious,  nor  the  note  void. 

Judgment  upon  the  demurrer  for  the  plaintiff. 


James  Young  v.  Marine  Insurance  Company  of  Alexandria, 

If  a  juror  in  a  civil  cause  Lc  taken  suddenly  ill,  the  jury  may  be  discharged,  and  the 
cause  may  be  continued  to  the  next  term. 

In  this  case  the  jury  had  been  out  three  days  and  two  nights 
without  separating,  or  agreeing,  and  on  Friday  last,  the  Court 
finding  them  in  a  state  of  fixed  disagreement,  allowed  them,  (with 
the  assent  of  the  counsel  for  the  defendants,  and  with  an  intima- 
tion on  the  part  of  the  plaintiff's  counsel  that  no  advantage  would 
be  taken  by  the  plaintiff,  but  he  would  not  consent,)  to  separate 
until  Monday,  (this  day)  having  charged  them  to  hold  no  conver- 
sation with  any  person  out  of  court  upon  the  subject  of  this  suit. 

This  morning  Dr.  Dick,  a  physician,  came  into  court,  and 
stated  that  one  of  the  jurymen  (Mr.  Mandeville)  was  too  ill  of  a 
bilious  attack  to  attend  without  danger  to  his  life,  and  he  did  not 
think  he  would  be  able  to  attend  for  several  days.  The  Court 
having  sat  four  weeks,  and  expecting  to  rise  this  week,  and  it  be- 
ing stated  by  the  other  jurors  that  there  was  no  probability  that 
they  could  agree,  and  the  jury  being  called,  and  Mr.  Mandeville 
not  appearing,  the  Court  discharged  the  other  jurors  and  con- 
tinued the  cause. 


Jamieson  v.  Willis. 

Notice  of  taking  a  deposition  in  Alexandria  between  9  A.  M.  and  2  P.  M.,  served  by 
leaving  a  copy  with  the  wife,  at  half  past  8  A.  M.,  and  delivering  another  copy  to 
the  party  at  market,  is  not  reasonable,  although  the  parties  all  reside  in  Alexan- 
dria. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  offered  a  deposition  of  John  Gird,  who  was  about 
to  go  to  sea,  taken  in  Alexandria  under  the  Act  of  1789,  §  30. 
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Mr.  E.  J.  Lee,  for  the  defendant,  objected  that  the  notice  was 
not  reasonable. 

The  writ  issued  26lh  of  May,  1808.  The  notice  was  dated  the 
27th  of  May,  to  appear  on  the  same  day,  in  Alexandria,  between 
9  and  2  o'clock.  It  was  served  by  leaving  a  copy  with  Mrs.  Wil- 
lis at  half  past  eight  o'clock,  A.  M.,  on  the  27th,  and  a  copy  was 
offered  to  the  defendant  at  the  market,  on  the  morning  of  the  27th. 

Mr.  Herbert  and  Mr.  Sivann,  for  the  plaintiff,  offered  evidence 
that  the  deposition  was  not  in  fact  taken  till  half  past  ten  o'clock, 
A.  M. 

The  Court  was  of  opinion  that  such  notice  Avas  not  reasonable, 
although  the  parties  resided  in  Alexandria.     Nonsuit. 

Reinstated  on  payment  of  all  costs  and  leave  to  both  parties  to 
amend. 


IsH  V.  Mills. 

Notice  to  the  indorser,  of  non-payment  of  a  promissory  note,  not  payable  to  order,  is 

not  necessary  in  Virginia. 
Doe  diligence  is  a  question  for  the  jury. 

Assumpsit  against  the  indorser  of  Barnes  &  Holly's  promissory 
note,  not  payable  to  order.  The  note  became  payable  on  the  21st 
of  February,  1806.  The  plaintiff  brought  his  suit  against  Barnes 
&  Holly,  on  the  17th  of  May,  1806.  Execution  was  issued  in  Au- 
gust, 1807.  Barnes  took  the  oath  of  an  insolvent  debtor  in  July, 
1806,  and  Kelly  in  December,  1807.  This  action  was  brought 
against  Mills  on  the  2d  of  July,  1808. 

Mr.  E.  J.  LeCy  for  the  defendant,  relied  on  the  want  of  dili- 
gence in  not  giving  notice  to  the  defendant  of  the  non-payment 
by  Barnes  &  Holly. 

The  Court  was  of  opinion  that  notice  to  the  indorser  of  a  pro- 
missory note,  not  negotiable,  is  not  necessary  in  Virginia.  The 
obligation  of  the  indorser  of  such  a  promissory  note  in  Virginia  is 
that  if  the  holder  cannot,  by  using  due  diligence,  obtain  payment 
from  the  maker,  the  indorser  will  pay  at  all  events,  whether  he 
had  notice  or  not,  and  that  due  diligence  is  a  question  for  the 
jury. 

The  defendant  took  a  bill  of  exceptions,  but  did  not  prosecute 
a  writ  of  error. 


Irving,  Assignee,  v.  Sutton. 
If  the  holder  of  an  accepted  bill  of  exchange  be  beyond  seas  at  the  time  his  cause  of 
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action  accrues,  and  so  continues  till  suit  brought,  the  statute  of  limitations  is  no  bar, 
although  the  indorser  always  was  a  resident  of  the  United  States. 

Debt  on  the  acceptance  of  a  bill  of  exchange,  at  three  months, 
for  .£245  IO5.  6c?.  sterling,  by  indorsee  against  the  acceptor.  The 
defendant  pleaded  the  statute  of  limitations  of  five  years. 

Replication,  that  the  plaintiff  when  his  cause  of  action  accrued, 
resided,  and  has  continued  to  reside  beyond  seas. 

Rejoinder,  that  at  the  time  of  the  indorsement,  and  for  five 
years  next  before,  the  indorsers  were  and  continued  to  be  resi- 
dents of  the  United  States. 

General  demurrer  and  joinder. 

Mr,  N.  Herbert,  for  the  defendant,  contended  that  as  this  is  an 
American  bill,  the  assignment  to  a  foreigner  cannot  lake  the  case 
out  of  the  statute  of  limitations. 

The  Court  said  the  rejoinder  was  bad,  and  rendered  judgment 
for  the  plaintiff  on  the  demurrer. 


Gilpin,  Judge  of  the  Orphans'  Court,  v.  Oxley  and  Sureties. 

An  action  will  not  lie  against  the  sureties  in  an  administration  bond,  until  the  plaintiff 
shall  have  proved  his  debt  and  a  devastavit,  in  an  action  against  the  administrator. 

Debt  on  an  administration  bond  against  the  administrator  of 
Henley  and  his  sureties. 

The  breach  alleged  is  the  non-payment  of  two  promissory  notes 
made  by  Henley. 

Mr.  Taylor,  for  Murgatroyd,  one  of  the  sureties,  prayed  the 
Court  to  instruct  the  jury  that  no  suit  can  be  supported  against 
the  sureties,  until  the  debt  has  been  established  by  a  suit  against 
the  administrator,  and  7iulla  bona  returned  upon  an  execution  de 
bonis  testatoris.     Braxlon  v.  Winsloio,  1  Wash.  31. 

Mr.  E.  J.  Lee,  contra.  The  object  of  the  bond  is  to  secure 
creditors.  If  the  administrator  runs  away,  the  plaintiff  can  get 
no  judgment  against  him.  And  if  his  sureties  are  not  liable,  he 
will  have  no  remedy.  The  sureties  may  require  counter  security. 
In  Braxton  v.  Winsloio,  the  suit  was  against  the  sureties  only. 
The  executor  was  not  a  party  to  the  suit.  In  Turner  v.  Chinn^s 
Executors,  1  Hening  &  Munford,  53,  the  Court  of  Appeals  say  the 
question  is  not  decided ;  and  they  leave  the  question  open,  whe- 
ther the  return,  that  the  executor  had  removed  to  Kentucky,  was 
sufficient  to  charge  the  sureties.  As  to  guardians'  bonds,  there 
is  no  such  decision.     Call  v.  Ruffin,  1  Call,  333. 

The  Court  stopped  Mr.  Taylor  in  reply,  considering  the  point 
as  settled  by  the  Court  of  Appeals  in  Virginia.     Nonsuit. 
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Hodgson  v.  The  Marine  Insurance  Company. 

The  Court  will  not  permit  a  defendant  to  tender  an  issue  which  he  had  refused  to  join, 
and  to  which  he  had  demurred  when  tendered  by  the  plaintiff;  there  having  been 
judgment  rendered  against  him  by  the  Supreme  Court  on  the  demurrer. 

The  Court  refused  the  ninth  plea  now  offered  by  the  defend- 
ants, because  the  substance  of  it  was  tendered  as  an  issue,  by  the 
plaintiff  in  a  former  stage  of  the  suit,  and  rejected  by  the  defend- 
ants, who  chose  to  demur ;  and  having  had  judgment  against 
them  in  the  Supreme  Court  on  the  demurrer,  ought  not  now  to 
be  permitted  to  amend. 


Snowdon  v.  Lindo. 

It  is  a  libel  to  print  and  publish  these  words,  "  He  is  a  lying,  slanderous  rascal ;"  and 
it  is  no  justification,  that  the  plaintiff  had  stated  what  was  not  true,  unless  he  had 
stated  it  maliciously. 

Case  for  libel  —  for  printing  and  publishing  these  words  of  the 
plaintiff,  "  He  is  a  lying,  slanderous  rascal." 

The  defendant  pleaded,  in  justification,  that  the  plaintiff  had 
untruly  published  that  the  dinner  was  given  to  Mr.  Lewis  for  his 
public  services,  when  in  truth  it  was  given  for  his  service  to  the 
town  of  Alexandria.  The  plea  did  not  aver  that  the  plaintiff 
maliciously,  as  v^^ell  as  falsely,  published,  &c. 

Demurrer  and  joinder. 

Mr.  C.  Lee,  for  the  plaintiff.  Words  written  and  published  are 
actionable,  which  would  not  be,  if  spoken  only.  Any  words  writ- 
ten and  published,  throwing  contumely  on  the  party,  are  action- 
able. Villers  v.  Mmsleijy  2  Wils.  403 ;  Bdl  v.  Stone,  1  B.  &  P. 
331;  Bull.  N.  P.  8;  Esp.  N.  P.  260. 

Mr.  Sioann,  contra.  The  declaration  is  bad  ;  the  words  "  ly- 
ing, slanderous  rascal,"  although  printed  and  pubhshed,  are  not 
libellous  and  actionable.  But  if  the  declaration  is  good,  the  justi- 
fication is  good. 

The  Court  rendered  judgment  on  the  demurrer  for  the  plain- 
tiff. 


De  Butts  v.  Bacon  et  al. 

At  the  hearing  of  a  cause  in  chancery,  the  Court  will  not  receive  vii'd  voce  testimony 
unless  to  prove  an  exhibit. 

Mr.  Swann,  for  the  plaintiff,  offered,  at  the  hearing,  to  prove 
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certain  papers  not  made  exhibits ;  and  cited  the  30th  section  of 
the  Judiciary  Act  of  1789.     [1  Stat,  at  Large,  88.] 

The  cause  was  set  for  hearing  upon  the  bill,  answer,  replica- 
tion, exhibits,  and  depositions. 

Mr.  C.  Lee  stated  it  to  be  the  practice  in  the  federal  courts  to 
examine  witnesses  at  the  hearing,  and  to  have  the  evidence  taken 
down  in  writing  by  the  clerk. 

Mr.  Youngs,  contra.  Where  the  evidence  has  been  taken  in 
the  usual  mode  by  commission,  and  the  cause  set  for  hearing, 
no  evidence  taken  afterwards  can  be  received  unless  by  consent 
or  the  special  order  of  court.  Virginia  law,  1792,  November  29, 
§  46,  p.  67 ;  1  Har.  Ch.  Pr.  595. 

The  Court  refused  to  suffer  viva  voce  testimony  to  prove  a  let- 
ter, produced  by  the  plaintiff  at  the  hearing,  not  being  an  exhibit 
referred  to  by  the  bill  or  answer. 

The  Court  had  some  doubt  upon  the  30th  section  of  the  Judi- 
ciary Act  of  1789,  but  as  the  practice  both  here  and  in  Maryland 
has  been  not  to  receive  the  testimony  at  the  hearing,  and  having 
so  decided  in  the  case  of  Harper  &f  Lyles  v.  Marine  Insurance 
Company,  at  the  last  term,  in  a  full  court,  they  rejected  the  testi- 
mony.    See  the  12lh  Rule  of  practice  in  this  Court. 


Butts  v.  Chapman. 

When  costs  are  given,  on  leave  to  amend,  the  payment  of  the  costs  is  not  a  condition 

precedent. 

The  Court,  (having  since  July,  1807,  decided  in  suits  at  law 
that  when  an  amendment  is  allowed  on  payment  of  costs,  the 
payment  of  costs  is  not  a  condition  precedent,  but  may  be  en- 
forced, or  await  the  event  of  the  suit,) — decided,  in  this  case, 
that  the  amended  answer  should  be  received  although  the  costs 
were  not  paid,  and  thereby  overruled  the  decision  made  in  this 
suit  at  July  term,  1807. 
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Patterson's  Executors  v.  Ball  &  Bowie. 

If  the  plaintiffs  dismiss  their  bill  because  they  are  not  competent  to  sue  as  executors 
in  the  District  of  Columbia ;  a  lawyer  s  fee  may  be  taxed  against  them. 

Attachment  in  chancery.  The  defendants  had  by  answer  de- 
nied that  the  plaintiffs  were  executors  in  the  District  of  Columbia. 
The  plaintiffs  thereupon  dismissed  their  bill. 

M?\  Youngs,  for  the  defendants. 

Mr.  Swan7i,  for  the  plaintiffs. 

The  Court  was  of  opinion  that  a  lawyer's  fee  should  be  taxed 
against  the  complainants,  although  they  styled  themselves  execu- 
tors. The  defendants  having  denied  that  they  were  executors, 
have  thrown  the  burden  of  proof  on  the  plaintiffs.  And  by  dis- 
missing their  bill  they  have  tacitly  admitted  that  they  were  not 
competent  to  sue  here  as  executors.  See  Virginia  law  of  19th 
November,  1792,  §  14,  p.  98. 


United  States  v.  John  Peyton  Dulany. 

The  prosecutor  must  give  security  for  costs. 

Mr.  Youngs,  for  the  defendant,  moved  to  stay  the  trial  until  the 
prosecutor  give  security  for  costs  according  to  Rule  No.  29,  in  the 
Rule-book :  The  prosecutor  (Dr.  Spohn)  having  removed  from 
the  district  and  having  no  property.     Granted. 


United  States  v.  James  Birch. 

The  prosecutor,  whose  name  is  indorsed  on  the  indictment  for  a  misdemeanor,  is  not 

a  competent  witness  for  the  prosecution. 
A  selling  by  the  wife  with  the  assent  of  the  husband,  is  a  selling  by  the  husband.  The 

day  is  not  material. 

Indictment  for  selling  spirituous  liquors  without  license. 
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Alexander  Simms,  the  prosecutor,  whose  name  was  indorsed 
on  the  indictment,  was  offered,  by  the  United  States,  as  a  witness. 

Mr.  E.  J,  Lee,  for  the  defendant,  objected  that  he  was  inte- 
rested ;  being  liable  to  pay  the  costs,  according  to  the  Act  of  Vir- 
ginia, of  13ih  November,  1792,  §  25,  p.  105. 

Mr.  Jones.  It  is  every-day's  practice  in  England  to  examine 
prosecutors. 

The  Court  said  that  the  interest  was  direct  and  that  the  wit- 
ness was  incompetent. 

Mr.  E.  J.  Lee  contended  that  evidence  that  the  defendant's 
wife  sold,  is  not  evidence  that  the  defendant  sold,  and  that  the 
day  must  be  proved  as  laid. 

The  Court  said,  if  the  selling  by  the  wife  was  with  the  assent 
of  the  husband,  it  is  to  be  considered  as  the  selling  by  the  hus- 
band. 

Mr.  Lee  abandoned  the  point  as  to  the  day. 

But  the  Court  thought  the  day  was  not  material. 


Offutt  v.  Hall. 

A  count  upon  a  promise  to  pay  the  debt  of  another  in  a  certain  event,  must  aver  a 

consideration. 
An  averment  that  the  defendant  put  his  name  on  the  back  of  a  note  with  intent  to  give 

it  credit,  and  to  induce  the  plaintiff  to  accept  the  same,  and  that  the  note  so  indorsed 

was  delivered  to  the  plaintiff  for  a  full  and  valuable  consideration,  is  a  sufficient 

averment  of  a  consideration  for  the  promise- 
Insolvency  of  the  maker,  in  Virginia,  dispenses  with  suit  and  demand  and  notice. 

Assumpsit.     Verdict  for  the  plaintiff,  at  November  term,  1808, 
on  the  three  first  counts,  and  for  the  defendant  on  the  last  count. 
Motion  in  arrest  of  judgment. 

1.  Because  the  undertaking,  set  forth  in  the  counts  upon  which 
the  verdict  is  taken,  is  void  in  law. 

2.  Because  the  declaration  does  not  aver  that  payment  of  the 
note  was  ever  demanded  of  Henderson  &  Co. 

3.  Because  the  declaration  does  not  aver  that  the  defendant  had 
notice  of  the  non-payment  of  the  note  by  the  makers. 

4.  Because  the  whole  proceedings  and  verdict  are  informal  and 
insufficient  in  law. 

The  1st  count  of  the  declaration.  "Whereas  on  the  17th  of  Sep- 
tember, 1803,  Alexander  Henderson  &  Company,  by  their  note 
in  writing,  promised  to  pay  to  the  plaintiff,  or  order,  ^625.95  in 
one  hundred  and  twenty  days  after  date,  for  value  received.  And 
the  defendant  afterwards,  the  same  day,  by  his  writing,  indorsed 
upon  the  back  of  the  said  note  and  by  him  subscribed,  did  pro- 
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mise  the  plaintiff  that  he  would  pay  the  plaintiff  the  amount  of 
the  said  note  in  case  the  said  H.  &  Co.  should  fail  to  pay  the  same 
and  should  be  insolvent  when  it  became  due  as  aforesaid.  And 
the  plaintiff  in  fact  saith  that  the  said  A.  H.  &  Co.  altogether 
failed  to  pay  the  said  note  when  it  became  due  as  aforesaid,  and 
were  altogether  insolvent  when  the  note  became  due  as  aforesaid, 
namely,  on  the  17th  of  January,  in  the  year  aforesaid.  (1803.) 

By  means  whereof  the  defendant  became  liable  and  bound  to 
pay  the  plaintiff  the  amount  of  the  note  as  aforesaid,  and  being  so 
liable,  in  consideration  thereof  afterwards,  &c.,  promised  to  pay 
the  amount  of  the  said  note  on  demand. 

2d  count.  And  whereas  H.  &  Co.  on  the  17th  of  September, 
1803,  in  consideration  that  the  plaintiff  had  sold  and  delivered  to 
the  said  H.  &  Co.  a  quantity  of  tobacco,  promised  to  deliver  to 
the  plaintiff  their  promissory  note  for  the  same  with  an  indorser 
upon  the  said  promissory  note.  And  the  plaintiff  in  fact  saith  that 
H.  &  Co.  in  pursuance  of  their  said  promise,  namely,  on  the 
at  did  pass  to  the  plaintiff  their 

promissory  note  by  them  subscribed,  whereby  they  promised 
to  pay  to  the  plaintiff,  one  hundred  and  twenty  days  after  date, 
^  625.95  value  received,  which  said  promissory  note  after  being 
so  made  as  aforesaid,  H.  &  Co.  presented  to  the  defendant  for  his 
indorsement,  who  indorsed  it,  by  which  indorsement  he  promised 
the  plaintiflf  to  pay  him  the  amount  of  the  said  note  in  case  H. 
&  Co.  should  be  insolvent  when  it  became  due,  and  should 
fail  to  pay  the  same.  And  the  plaintiff  in  fact  saith  that  H.  & 
Co.  were  insolvent  when  the  said  note  became  due,  and  altogether 
failed  to  pay  the  same  or  any  part  thereof  to  him.  By  means 
whereof  the  defendant  became  liable  and  bound  to  pay  the  plain- 
tiff the  amount  of  the  said  note,  and  being  so  liable,  in  considera- 
tion thereof,  &c.,  promised  to  pay  on  demand. 

3d  count.  And  whereas  also,  H.  &  Co.  on  the  17th  of  Sep- 
tember, 1803,  at  &c.,  by  their  certain  writing  commonly  called  a 
promissory  note,  by  them  subscribed,  promised  to  pay  the  plain- 
tiff, one  hundred  and  twenty  days  after  date,  $625.95,  for  value 
received,  and  the  defendant  afterwards,  on  the  same  day,  at  &c. 
to  give  a  credit  to  the  said  note  and  to  induce  the  plaintiff  to  ac- 
cept the  same,  did  by  his  certain  writing  indorsed  on  the  back  of 
the  said  note  with  his  proper  hand  and  name  thereto  subscribed, 
promised  to  pay  to  the  plaintiff  the  amount  of  the  said  note  in 
case  the  said  H.  &  Co.  should  fail  to  pay  the  same,  and  should  be 
insolvent  at  the  time  it  became  due  as  aforesaid,  which  said  note 
so  indorsed  as  aforesaid,  was  delivered  by  the  said  H.  &  Co.  to 
the  plaintiff  for  a  full  and  valuable  consideration.  And  the  plain- 
tiff in  fact  saith  that  H.  &  Co.  failed  to  pay  to  the  plaintiff  the 
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said  note  or  any  part  thereof  when  it  became  due  as  aforesaid, 
and  were  at  that  time  altogether  insolvent,  in  consequence  of 
which  the  defendant  became  liable  and  bound  to  pay  to  the 
plaintiff  the  amount  of  the  said  note,  and  being  so  liable,  in  con- 
sideration thereof  afterwards,  &c.  promised  to  pay  on  demand. 

Cranch,  C.  J.,  after  stating  the  substance  of  the  three  first 
counts,  delivered  the  opinion  of  the  Court,  as  follows. 

These  are  the  counts  upon  which  the  verdict  is  taken.  The 
two  first  are  bad,  because  they  aver  no  consideration  for  the  writ- 
ten promise  contained  in  the  indorsement.  The  third  count 
avers  that  the  defendant  indorsed  the  note  to  give  it  credit  and  to 
induce  the  plaintiff  to  accept  the  same,  and  that  the  note  so  in- 
dorsed was  delivered  to  him  by  H.  &  Co.  for  a  full  and  valuable 
consideration.  If  a  consideration  be  necessary  to  support  an  ac- 
tion upon  a  promise  made  for  such  a  purpose  and  under  such  cir- 
cumstances, it  is  supposed  that  the  circumstances  themselves  will 
amount  to  a  good  consideration  in  law.  This  point  seems  to  be 
decided  by  the  Supreme  Court  in  the  case  of  Violett  v.  Patton,  5 
Cranch,  142.  Two  other  questions,  however,  occur  upon  this 
count. 

1.  Whether  the  defendant  was  liable  to  an  action  before  de- 
mand of  payment  had  been  made  of  H.  &  Co.,  and 

2.  Whether  the  defendant  was  liable  before  he  received  notice 
of  the  non-payment. 

Or  in  other  words,  whether  the  insolvency  of  H.  &  Co.  at  the 
time  the  note  became  payable,  is  an  excuse  for  the  omission  to 
demand  payment  from  them,  and  to  give  notice  to  the  defendant. 

In  the  case  of  Ish  v.  Mills,  at  the  last  term,  [ante,  567,J  this 
Court  decided  that  the  indorser  of  a  promissory  note  not  nego- 
tiable, was  not,  under  the  Virginia  law,  entitled  to  notice ;  and  it 
was  there  said  that  the  undertaking  of  such  an  indorser  was  only 
to  pay  if  the  holder,  after  using  due  diligence,  should  fail  to  re- 
cover it  from  the  maker  ;  but  that  if  due  diligence  has  been  unsuc- 
cessfully used,  the  indorser  becomes  absolutely  liable,  whether  he 
had  notice  or  not,  of  the  steps  which  the  holder  had  taken  to 
compel    payment  from  the  maker. 

It  is  not  supposed  necessary  to  state  in  the  declaration,  all  the 
steps  which  the  plaintiff  has  taken  to  compel  such  payment,  and 
which  amount  to  due  diligence.  Is  it  necessary  to  state  any  of 
them  ?  If  suit  has  been  brought  against  the  maker,  is  it  necessary 
in  any  case  to  state  it  in  a  declaration  against  the  indorser  ?  If 
insolvency  of  the  maker  be  averred,  it  is  certainly  not  necessary 
to  aver  that  a  suit  has  been  brought,  because  the  insolvency  dis- 
penses with  the  necessity  of  a  suit.  If  insolvency  of  the  maker 
be  averred,  is  it  necessary  to  aver  a  demand  from  the  maker  ?     I 
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think  not.  For  if  a  suit  would  be  unavailing,  a  fortiori  would  be 
a  demand.  The  same  reason  which  would  dispense  with  a  suit 
in  ease  of  insolvency  will  dispense  with  a  demand.  And  if  a  de- 
mand be  not  necessary,  it  cannot  be  necessary  to  aver  it.  It  is  no 
objection  therefore  to  this  declaration  that  it  does  not  aver  a  de- 
mand of  payment  from  Henderson  &  Co.  And  if  a  demand  be 
unnecessary,  it  cannot  be  required  that  the  defendant  should  have 
notice  of  a  demand. 

Upon  the  whole,  then,  we  think  th'e  third  count  can  be  sup- 
ported ;  and,  as  by  the  Virginia  law  the  judgment  cannot  be  ar- 
rested if  there  be  one  good  count,  judgment  ought  to  be  ren- 
dered for  the  plaintiff  upon  the  third  count. 


Irving  v.  Sutton. 

Notice  of  a  motion  for  a  dedimus  to  take  depositions  in  a  foreign  conntrj  may  be 
given  to  the  attorney  at  law. 

Mr.  N.  Herbert,  for  the  defendant,  moved  for  a  commission  to 
take  depositions  of  witnesses  residing  in  England.  Notice  of  the 
motion  had  been  served  on  Mr.  E.  J.  Lee,  the  attorney  at  law  of 
the  plaintiff,  who  resided  in  England. 

Mr.  E.  J.  Lee  objected,  that  the  notice  under  the  Act  of  Vir- 
ginia, 29th  of  November,  1792,  §  13,  p.  279,  ought  to  be  given  to 
the  party  himself  or  his  attorney  in  fact,  or  agent,  Buddicum  v. 
Kirk,  3  Cranch,  297. 

The  Court  was  of  opinion  that  notice  of  the  motion  may  be 
given  to  the  attorney  at  law. 

The  opinion  of  Marshall,  C.  J.,  in  Buddicum  v.  Kirk,  is  extra- 
judicial—  a  mere  dictum  —  and  relates  to  the  notice  of  the  time 
and  place  of  taking  the  deposition,  not  to  notice  of  the  motion 
for  a  commission. 


Bank  op  Alexandria  v.  Mandeville. 

An  action  of  debt,  under  the  Virginia  law,  may  be  maintained  upon  a  promissory 
note,  against  a  secret  partner  who  has  not  signed  it. 

A  creditor  of  the  firm  is  a  competent  witness  to  prove  its  existence. 

The  wife  of  one  of  the  defendants  is  not  a  competent  witness  for  the  plaintiffs,  al- 
though her  husband  has  been  discharged  under  the  Insolvent  Act. 

A  stockholder  in  a  company  who  own  stock  in  the  plaintiffs'  bank  is  a  competent  wit- 
ness for  the  plaintiffs. 

The  record  of  other  suits  between  the  defendant  and  other  plaintiffs  cannot  be  read  in 
evidence  by  the  plaintiffs  to  show  fraud  in  the  dissolution  of  the  partnership. 
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The  secret  partner  is  not  liable  unless  the  money  obtained  by  the  discount  of  the  uoto 
came  to  the  use  of  the  secret  partnership. 

Debt  on  a  note  signed  by  R.  B.  Jamesson,  charging  Mande- 
ville as  a  secret  partner. 

1st  plea,  nil  debet, 

2d  plea,  usury,  uponwhich  there  was  a  demurrer  and  judgment 
at  the  last  term. 

3d  plea,  usury.  Replication,  it  was  discounted  by  the  bank  ac- 
cording to  their  usage;  general  rejoinder  and  issue. 

4th  plea,  usury ;  same  replication  as  to  3d  plea ;  rejoinder,  did 
not  offer  the  note  for  discount  according  to  the  usage  of  the  Bank 
of  Alexandria  and  all  other  banks  in  the  United  States ;  upon 
which  issue  was  joined. 

ikTr.  C.  Lee,  for  the  defendant,  objected  to  the  note  going  in  evi- 
dence. The  action  is  debt  on  the  promissory  note.  Debt  does 
not  lie  on  a  promissory  note  at  common  law.  This  action  is  sup- 
posed to  be  founded  on  the  Virginia  statute  of  December  4th, 
1786,  p.  36,  <§>  3.  The  declaration  upon  a  note  given  for  account 
of  Jamesson  &  Mandeville.  This  note  does  not  state  it  to  be 
on  account  of  J.  &  M.,  and  parol  evidence  cannot  be  given  to 
prove  that  fact.  The  statute  of  Virginia  gives  an  action  of  debt 
only  against  the  person  who  signed  the  note.  The  action  ought 
to  have  been  assumpsit.  The  first  count  of  the  declaration  stales 
that  R.  B.  Jamesson  for  and  on  account  of  Jamesson  &  Mande- 
ville, by  their  note  promised  to  pay,  (fee.  The  second  count,  that 
Jamesson  &  Mandeville,  by  their  note  promised  to  pay. 

Mr.  C.  Simms  and  Mr.  E.  J.  Lee,  for  the  plaintiffs. 

The  note  is  precisely  such  an  one  as  is  declared  upon.  If  it 
will  not  support  an  action  against  Mandeville,  it  is  a  good  cause 
for  demurrer  —  and  that  is  the  course  they  ought  to  have  taken. 
It  is  now  too  late. 

One  partner  may  bind  his  copartner  by  a  note.  So  the  accept- 
ance of  one  partner  binds  all,  if  on  partnership  account.  If  the 
note  had  been  signed  by  one  partner  only  for  himself  and  part- 
ners, an  action  of  debt  under  the  statute  might  have  been  main- 
tained upon  it  against  all  the  partners.  The  statute  means  that 
an  action  of  debt  may  be  brought  against  any  person  bound  by 
the  note. 

The  question  is,  who  signed  the  note ;  we  say  that  Mandeville 
&  Jamesson  signed  it  by  R.  B.  Jamesson.  The  question  then 
arises  whether  Mandeville  &  Jamesson  traded  under  the  firm  of 
R.  B.  Jamesson.  If  you  take  the  statute  literally,  only  one  of  a 
mercantile  firm  (he  who  signed)  is  liable  to  an  action  of  debt. 
Suppose  it  had  been  R.  B.  Jamesson  and  Co.,  we  might  show 
who  the  company  was. 
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Mr.  Sioann,  in  reply.  We  cannot  deny  the  consideration  in 
an  action  of  debt,  on  the  statute. 

Here  is  no  ambiguity  either  latent  or  patent.  If  the  term  com- 
pany  had  been  added,  there  would  have  been  ambiguity  which 
might  have  been  explained. 

In  assumpsit  we  can  go  into  the  consideration. 

The  Court  was  of  opinion  that  there  was  no  variance  between 
the  note  declared  upon  and  that  offered  in  evidence ;  and  that 
parol  evidence  was  competent  to  prove  the  averment  of  partnership 
and  the  averment  that  the  note  was  given  by  R.  B.  Jamesson,  for 
and  on  account  of  the  copartnership.  If  an  action  could  not  be 
maintained  against  Mandeville  under  the  statute,  because  he  had 
not  signed  the  note,  it  was  a  defect  apparent  on  the  face  of  the  de- 
claration, and  the  remedy  was  by  demurrer,  or  arrest  of  judgment. 

The  deposition  of  one  Grogan  was  offered  in  evidence  by  the 
plaintiffs. 

Mr.  Youngs,  Mr.  C.  Lee,  and  Mr.  Sicann,  for  the  defendant, 
objected,  that  Grogan  states  himself  to  be  a  creditor  of  R.  B. 
Jamesson,  and  is  interested  in  fixing  the  partnership  upon  Man- 
deville. 

The  Court,  without  argument,  said  that  it  was  an  objection 
to  the  credibility,  but  not  to  the  competency  of  the  witness ;  al- 
though Jamesson  is  insolvent,  and  has  been  discharged  under  the 
insolvent  act. 

The  plaintiffs  offered  the  wife  of  R.  B.  Jamesson,  one  of  the 
defendants,  to  charge  the  other  defendant  as  a  secret  partner  of 
her  husband. 

Mr.  E.  J.  Lee.  R.  B.  Jamesson  himself  would  be  a  good  wit- 
ness, having  been  discharged  under  the  insolvent  law.  In  the 
case  of  The  Mayor  8fc.  v.  Moore  8f  sureties,  [ante,  193,]  Moore 
was  admitted  as  a  witness.  In  the  case  of  The  Governor  of  Vir- 
ginia V.  Evans  et  al.  [post,  581,]  Evans  was  admitted  a  witness ; 
and  in  the  case  of  Riddle  4*  ^o.  v.  Welch  ^  Moss,  Welch  was 
admitted  as  a  witness.  The  interest  must  be  direct  in  the  event 
of  the  suit  in  trial.  3  Williams's  Cases,  398 ;  Bent  v.  Baker,  3  T. 
R.  27.  If  the  verdict  or  judgment  cannot  be  used  in  his  favor, 
he  is  a  competent  witness.  So  the  wife  is  a  good  witness  against 
the  husband.  Williams  v.  Johnson,  1  Sir.  504 ;  Anonimous,  1  Str. 
527 ;  jRex  v.  Agire^  1  Str.  633  j  Baring  v.  Reeder,  1  Hening  «fe 
Mun.  154. 

The  Court  refused  to  suffer  Mrs.  Jamesson  to  testify ;  her  hus- 
band could  not  be  a  witness  directly  to  fix  a  liability  upon  Man- 
deville ;  and  she  has  all  his  disabilities. 

In  the  case  of  The  Mayor  8fc.  v.  Moore  et  al.,  Moore  had 
been  discharged  under  the  bankrupt  law,  and  was  not  liable.    In 
VOL.  I.  49 
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the  case  of  the  Governor  of  Virginia  v.  Evans  et  al.,  Evans  was 
permitted  to  prove  a  collateral  matter  in  the  issues  joined  on  the 
pleas  of  the  other  defendants.  So  in  Riddle  Sf  Co.  v.  Welch  Sf 
Moss.     Here  the  evidence  is  to  create  the  liability  itself  directly. 

Thomas  Vowell,  Jr.,  was  offered  as  a  witness  for  the  plaintiffs. 
The  defendant  objected  that  he  was  interested,  being  a  stockholder 
in  the  Marine  Insurance  Company,  which  company  is  a  stock- 
holder in  the  Bank  of  Alexandria. 

The  Court,  without  argument,  overruled  the  objection,  on  the 
authority  of  the  Common  Council  v.  Brockett  in  this  court  at  No- 
vember term,  1807,  [ante^  505,]  considering  it  as  a  doubtful  point. 
The  plaintiffs  offered  to  read  the  records  in  sundry  suits  in  which 
Mandeville  was  a  party  about  the  time  of  the  supposed  dissolution 
of  the  firm  of  Mandeville  &  Jamesson,  in  which  Mandeville's  dis- 
charge under  the  English  bankrupt  law  was  questioned,  to  show  a 
motive  for  an  ostensible  dissolution. 

But  the  Court  (Cranch,  C.  J.,  doubting,)  refused. 

Mr.  C.  Lee  then  moved  the  Court  to  instruct  the  jury  that  the 
defendant  is  not  liable  unless  the  money  obtained  by  the  discount 
of  this  note  came  to  the  use  of  the  secret  partnership, — 

Which  instruction  the  Court  gave. 

Mr.  R.  J.  Taylor,  for  the  plaintiffs,  prayed  the  Court  to  instruct 
the  jury  that  if  the  note  was  discounted  for  the  use  of  the  partner- 
ship, and  received  by  R.  B.  Jamesson,  one  of  the  partners,  the 
plaintiffs  are  entitled  to  recover,  although  the  plaintiffs  were  at 
the  time  ignorant  of  the  existence  of  the  partnership,  and  dis- 
counted it  on  the  credit  of  R.  B.  Jamesson  and  W.  Herbert,  the 
indorser,  and  although  the  money  was  applied  by  R.  B.  James- 
son to  his  own  individual  use,  and  not  to  the  use  of  the  partner- 
ship,— 

Which  instruction  the  Court  refused  to  give. 

Mr.  Swann,  for  the  defendant,  prayed,  and  the  Court  instructed 
the  jury  that  if  the  partnership  was  actually  dissolved  between 
Mandeville  &  Jamesson  on  the  10th  of  June,  1806,  and  did  not 
exist  on  the  21st  of  July,  1806,  (the  date  of  the  note)  and  the  dis- 
solution was  known  to  the  bank  before  that  day,  the  defendant  is 
not  bound  to  pay  it,  although  it  was  given  to  take  up  a  partner- 
ship note. 


Pomery  v.  Slacum. 

A  Virginian,  indorser  of  a  bill  of  exchange  drawn  in  Barbadoes,  is  liable  to  fifteen  per 

cent,  damages. 
Notice  of  the  protest  must  be  given  before  suit  brought 

Debt  against  the  indorser  of  a  bill  of  exchange  drawnby  Cado- 
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gan,  at  Barbadoes,  in  favor  of  the  defendant,  on  merchants  in  Eng- 
land, indorsed  by  the  defendant  to  the  plaintiff  in  Alexandria,  but 
not  accepted  nor  paid. 

Mr.  Swan?i,  for  the  defendant,  contended  that  the  defendant  is 
not  liable  to  the  fifteen  per  cent,  damages  under  the  Act  of  As- 
sembly of  the  12th  November,  1792,  p.  113.  The  act  means  bills 
drawn  in  Virginia.  The  defendant  is  not  liable  for  more  than  he 
can  recover  from  Cadogan.  He  becomes  liable  only  as  the 
drawer  is  liable,  his  responsibility  follows  the  nature  of  that  of  the 
drawer,  it  is  governed  by  the  lex  loci  where  the  original  contract 
was  made. 

3Ir.  Taylor,  contra.  The  words  of  the  Act  of  Assembly  are 
general  and  apply  to  bills  drawn  anywhere,  so  far  as  to  bind  any 
person  who  draws  or  indorses  a  bill  in  Virginia.  It  is  a  new  con- 
tract. 

Mr.  Swann,  in  reply.  The  act  is  an  old  act,  made  when  the 
trade  was  carried  on  here  by  factors  who  advanced  money  to  the 
planters  and  took  their  bills.  The  indorser  is  only  a  security  ;  he 
is  liable  for  whatever  the  drawer  is  liable  for,  and  no  more.  The 
value  in  current  money  is  not  stated  in  the  indorsement. 

The  Court  was  of  opinion  that  the  indorser  in  Virginia  is  lia- 
ble to  the  fifteen  per  cent,  damages,  although  the  bill  was  drawn 
in  Barbadoes,  where  the  damages  are  only  ten  per  cent. 

The  Court  also  instructed  the  jury  that  it  is  necessary  that  they 
should  be  satisfied  that  the  plaintiff  had  reasonable  notice  of  the 
protest  for  non-payment  before  the  suit  brought.  It  is  a  neces- 
sary part  of  the  plaintiff's  cause  of  action.^ 


Marsteller  et  al.  v,  McClean. 

The  disability  of  one  joint  plaintiff  does  not  take  the  case  out  of  the  statute  of  limita- 
tions. 

Trespass  quare  clausum  fregit  for  mesne  profits.  The  defend- 
ant pleaded  the  statute  of  limitations.  Replication,  infancy  of 
some,  and  coverture  of  others  of  the  plaintiffs  ;  but  Marsteller  and 
some  of  the  plaintiffs  were  under  no  disability. 

As  to  them,  Mr.  Taylor,  for  the  defendant,  contended  that  the 
replication  is  no  answer  to  the  plea.  All  the  plaintiffs  sue  in  their 
own  rights,  and  as  joint  tenants,  or  tenants  in  common.     There  is 

1  The  opinions  of  this  court  in  this  case  were  affirmed  by  the  Supreme  Court  of  the 
United  States,  6  Cranch,  221,  although  the  judgment  was  reversed  for  a  defect  in  the 
declaration,  not  noticed  in  this  Court. 
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no  difference  between  the  case  of  joint  tenants  of  goods  and  joint 
tenants  of  land.  If  the  plaintiflfs  were  joint  merchants,  and  some  of 
them  out  of  the  country  and  others  in,  the  action  must  have  been 
brought  within  five  years.  Perry  v.  Jackson^  4  T.  R.  576.  The 
promise  of  one  joint  defendant  takes  the  case  out  of  the  statute  as 
to  all.  It  is  not  necessary  that  the  infants  and/eme.9  covert  should 
join  in  the  action.     They  might  be  summoned  and  severed. 

Mr.  C.  Simms,  on  the  same  side.  This  is  trespass  for  mesne 
profits.  Those  plaintiffs  who  were  competent  to  sue  cannot  avail 
thenjselves  of  the  disabilities  of  the  others.  Nor  can  those  who 
by  themselves  would  be  under  the  disability,  claim  an  exemption 
from  the  statute,  if  they  join  with  those  who  were  able  to  sue. 
It  is  not  necessary  that  the  wives  should  be  made  parties,  the 
husbands  were  competent  to  sue  alone  for  a  trespass. 

Mr.  E.  J.  Lee,  contra.  It  appears  by  the  whole  declaration  that 
the  husbands  sue  in  right  of  their  wives.  The  tracing  of  the  title 
up  to  Richard  Arrell  shows  it.  It  is  not  averred  that  they  sue  in 
their  own  right.  The  husbands  are  parties  on\y  pro  formd.  The 
replication  goes  to  all  the  parties  really  interested.  The  wives 
would  be  entitled  to  the  action  if  their  husbands  should  die. 

Wherever  the  husband  sues  in  right  of  his  vyife  she  must  be 
joined. 

Mr.  Simms,  in  reply.  The  right  of  action  is  in  the  husband 
alone,  it  is  for  a  trespass  upon  his  possession.  In  the  case  of  a 
bond  given  to  a  feme  while  sole,  the  right  of  action  is  in  the  wife. 

The  Court  were  of  opinion  that  the  replication  of  coverture  as 
to  some  of  the  plaintiffs,  and  of  infancy  as  to  others,  is  not  a  good 
replication  to  a  plea  of  the  statute  of  limitations. 

Where  adults  and  infants  have  a  joint  right  of  action  for  tres- 
pass, the  incapacity  of  the  infants  shall  not  avail  the  adults  so  as 
to  avoid  the  statute  of  limitations.' 


Henry's  Executors  v.  Ricketts,  Newton,  &  Co. 

The  Court  will  not,  in  a  civil  suit,  attach  a  witness  who  resides  more  than  one  hun- 
dred miles  from  the  place  of  trial,  nor  issue  a  subpoena  commanding  him  to  go  and 
testify  before  a  magistrate. 

Mr.  R.  J.  Taylor,  for  the  defendants,  moved  for  a  rule  on 
James  Taylor  to  show  cause  why  an  attachment  should  not  issue 
against  him  for  a  contempt  in  not  obeying  a  summons  to  appear 
and  testify  as  a  witness,  and  to  bring  with  him  certain  papers. 

'  Judgment  affirmed  in  the  Supreme  Court  of  the  United  States,  7  Cranch,  1 56. 
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The  witness  resided  in  Norfolk,  Virginia,  more  than  one  hundred 
miles  from  the  place  of  trial. 

The  Court  told  Mr.  Taylor  they  would  hear  him  further  in 
support  of  the  motion.  The  Court,  on  hearing,  refused  to  lay  a 
rule,  being  of  opinion  that  a  witness,  residing  more  than  one  hun- 
dred miles  from  the  place  of  trial,  could  not  be  compelled  to  at- 
tend ;  and  refused  to  issue  a  subpoena  commanding  the  witness  to 
appear  before  the  mayor  of  Norfolk  to  testify.  See  Acts  of  Con- 
gress, September  24, 1789,  §  30,  [1  Stat,  at  Large,  88] ;  and  March 
2,  1793,  <§,  6,  [1  Stat,  at  Large,  333.] 


Governor  of  Virginia,  use  of  Loudon  County,  v.  Evans  et  al. 

his  Sureties. 

In  an  action  for  the  use  of  a  county,  inhabitants  of  the  county  are  competent  witnesses 
for  the  plaintiff.  The  principal  obligor  is  a  competent  witness  for  the  sureties,  upon 
a  collateral  issue,  where  the  defendants  plead  separately  in  an  action  upon  a  bond 
with  a  collateral  condition.  And  so  one  surety  is  a  competent  witness  for  another 
surety ;  but  the  sureties  are  not  competent  witnesses  for  the  principal. 

If  a  witness  be  surety  for  costs,  the  Court  will  permit  other  security  to  be  substituted, 
so  as  to  remove  the  interest  of  the  witness. 

Debt  on  a  bond  conditioned  to  perform  covenants  respecting  the 
building  of  a  bridge  at  the  county  charge,  in  the  county  of  Lou- 
don, in  Virginia. 

Mr.  Taylor  and  Mr.  Youngs,  for  the  defendant,  objected  to  an 
inhabitant  of  Loudon  county  as  a  witness,  on  account  of  his  inte- 
rest. 

Mr.  Swanrij  contra.  The  witness  is  not  directly  interested,  or 
if  he  has  any  interest  it  is  too  small,  and  remote.  See  Rex  v.  Car- 
penter, 2  Shower,  47 ;  Gilbert,  L.  E.  240 ;  The  Weavers  of  Nor- 
wich's case ;  Trials  yer  pais,  329 ;  Common  Council  v.  Brockett, 
in  this  court,  November  term,  1807,  [ante,  505.] 

The  Court,  (Duckett,  J.,  absent,)  Cranch,  C.  J.,  having  some 
doubt,  admitted  the  witness,  with  leave  to  move  for  a  new  trial,  if 
the  verdict  should  be  for  the  plaintiff. 

The  Court  admitted  also,  as  a  witness,  Mr.  Lyons,  an  inha- 
bitant of  Loudon  county,  and  one  of  the  county  commissioners 
who  contracted  with  Evans  for  the  bridge. 

Mr.  Taylor  and  Mr.  Youngs,  for  the  defendant,  objected  and 
took  a  bill  of  exceptions. 

The  three  defendants,  Evans,  Lewis,  and  Thomas,  pleaded 
severally,  and  the  defendants'  counsel  offered  Evans  as  a  witness 
for  Lewis  and  Thomas. 

Mr.  Sioann,  for  the  plaintiff,  objected  that  it  is  a  joint  suit. 

Mr.  Taylor.  The  plea  is,  that  the  articles  are  not  the  same  to 
49* 
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which  the  bond  alludes,  and  Evans  is  con:ipetent  to  prove  that  fact 
on  that  issue. 

The  Court  (Duckett,  J.,  absent,)  adnriitted  Evans  as  a  witness 
for  Lewis,  on  the  issue  as  to  the  identity  of  the  articles  of  agree- 
ment, and  referred  to  the  cases  of  Harper  v.  Smith,  July,  1808,  in 
this  court,  [ante,  495,]  and  Riddle  v.  Moss,  in  this  court;  and 
United  Slates  v.  Paioling,  in  the  Supreme  Court  of  the  United 
States,  4  Cranch,  219. 

The  jury  not  being  able  to  agree  at  July  term,  1809,  were  dis- 
charged, and  the  cause  was  continued. 

This  cause  having  again  come  to  trial, — 

Mr.  Sivann,  for  the  plaintiff,  offered  Joseph  Smith  as  a  witness. 

Mr.  Youngs,  for  the  defendants,  objected,  that  Mr.  Smith  owned 
two  or  three  acres  of  land  in  Loudon  county.  If  plaintiff  obtains 
judgment,  the  amount  will  go  to  alleviate  the  county  taxes.  Ob- 
jection overruled. 

John  Evans,  the  principal  obligor,  and  John  V.  Thomas,  one 
of  the  sureties,  were  offered  as  witnesses  for  Richard  Lewis, 
another  of  the  sureties. 

Mr.  E.  J.  Lee,  for  the  plaintiff,  objected  that  they  are  joint  de- 
fendants, and  although  they  have  pleaded  severally,  they  are  inte- 
rested. 

This  Court  at  the  last  term,  allowed  Evans  to  be  a  witness,  upon 
what  was  erroneously  supposed  to  be  the  opinion  of  the  Supreme 
Court,  in  the  case  of  Pawling  et  al.  v.  The  United  States,  4  Cranch, 
219.     That  court  did  not  give  an  opinion  on  that  point. 

Mr.  Youngs,  contra.  The  witness  is  clearly  chargeable,  let  the 
suit  against  Lewis  go  one  way  or  the  other.  The  verdict,  whe- 
ther against  or  for  Lewis,  will  not  be  evidence  for  or  against 
Evans. 

Mr.  Swann,  in  reply.  If  one  defendant  can  swear  for  another, 
there  is  no  chance  of  justice. 

The  Court  said,  they  had  in  several  cases  decided  that  one 
joint  obligor  may  be  a  witness  for  another  when  they  plead  sepa- 
rately. As  to  one  swearing  for  another,  perjury  may  be  commit- 
ted in  any  case ;  but  the  question  is,  whether  there  is  such  an  in- 
terest as  to  disqualify  the  witness.  The  principal  has  no  interest 
to  exonerate  his  sureties,  because  he  himself  is  liable  at  all  events, 
either  to  the  Governor  of  Virginia,  or  to  the  sureties.  But  the 
sureties  are  not  witnesses  for  Evans,  because  if  they  can  prove  he 
has  performed  all  the  articles  of  the  agreement  they  discharge 
themselyes. 

John  V.  Thomas,  another  of  the  sureties,  was  examined  in  be- 
half of  Lewis  on  the  issue  joined  by  the  other  surety,  Lewis,  but 
not  on  the  issue  on  the  part  of  Evans.  The  plaintiff's  counsel 
objected,  but  the  objection  was  overruled. 
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Mr.  Thomas  Swann,  who  was  surety  for  the  costs,  was  offered 
as  a  witness  on  the  part  of  the  plaintiff.  This  was  objected  to  by 
the  defendant. 

Mr.  E.  J.  Lee  offered  to  become  surety  for  the  costs,  which 
had  accrued  or  may  accrue,  and  moved  that  Mr.  Swann  may  be 
discharged,  to  which  the  Court  assented,  and  such  an  order  hav- 
ing been  made,  Mr.  Swann  was  permitted  to  testify. 

Thomas  Davis,  another  of  the  sureties,  was  examined  in  behalf 
of  Lewis  and  Thomas,  but  not  of  Evans. 

Verdict  for  the  defendants,  Lewis  and  Thomas,  on  the  issues 
joined  on  their  part ;  and  for  the  plaintiff  on  the  issues  joined 
on  the  part  of  Evans  the  principal. 


Ladd  v.  Dulany. 

The  law  of  the  place  where  the  goods  are  to  be  delivered,  according  to  the  contract  of 
sale,  determines  the  merchantable  quality  of  the  goods. 

This  was  an  action  for  money  paid,  laid  out,  and  expended,  in 
the  purchase  of  plank  in  Boston  to  be  shipped  here  for  the  defend- 
ant. 

The  plaintiff  offered  in  evidence  a  deposition  of  Haskins,  who 
had  shipped  the  plank  to  Ladd,  to  prove  that  the  boards  were 
merchantable. 

Mr.  Youngs  and  Mr.  Taylor ^  for  the  defendant,  objected  that 
Haskins  was  interested  to  prove  the  plank  merchantable,  because 
if  he  does  so  the  plaintiff  will  recover  from  Dulany,  and  will  not 
bring  an  action  against  Haskins  to  recover  back  the  money  paid 
him  for  the  plank  :  But  if  Ladd  fails  against  Dulany,  he  may  re- 
sort to  Haskins,  and  this  verdict  will  be  evidence  against  him. 

The  Court  admitted  the  deposition ;  for  the  chance  of  a  suit 
being  brought  by  Ladd  against  Haskins  was  but  a  contingency, 
and  this  verdict  would  not  be  evidence  for  Ladd  in  such  a  suit, 
because  not  between  the  same  parties. 

1.  The  defendant  prayed  the  Court  to  instruct  the  jury  that  if 
no  particular  quality  of  plank  was  ordered  by  the  defendant,  he 
was  not  bound  to  receive  it  unless  it  was  merchantable  according 
to  the  inspection  of  Alexandria. 

2.  And  if  the  order  was  for  plank  of  a  particular  quality,  the 
defendant  was  hound  to  receive  only  plank  of  that  quality. 

Mr.  Swann,  for  the  plaintiff,  contended  that  if  the  defendant 
requested  the  plaintiff  to  send  to  Boston  for  merchantable  white 
pine  boards,  and  these  were  merchantable  according  to  the  in- 
spection in  Boston,  the  defendant  was  bound  to  take  them.     The 
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defendant  employed  the  plaintiff  to  make  a  contract  for  him  in 
Boston ;  the  law  of  that  place  must  govern  as  to  the  quality. 
Suppose  an  order  for  flour  in  Alexandria.  It  must  be  merchant- 
able according  to  the  Alexandria  inspection. 

The  Court  instructed  thcjury  that  if  they  should  be  of  opinion 
from  the  evidence  that  the  plaintiff  was  prevailed  upon  by  the  de- 
fendant to  procure  in  Boston  for  the  defendant,  and  as  his  agent, 
the  plank  in  question,  and  as  his  agent,  to  cause  it  to  be  trans- 
ported to  Alexandria,  and  that  no  particular  orders  were  given  as 
to  the  quality,  and  that  the  plank  was  of  a  quality  merchantable 
according  to  the  inspection  in  Boston,  and  transported  to  Alexan- 
dria, then  the  defendant  was  bound  to  receive  it  according  to  the 
Boston  inspection.  But  if  the  plaintiff  had  contracted  to  sell  and 
deliver  the  plank  to  the  defendant  in  Alexandria,  the  defendant 
was  not  bound  to  receive  it  unless  it  was  merchantable  according 
to  the  Alexandria  inspection.  And  that  if  any  particular  quality 
was  contracted  for  or  ordered,  the  defendant  was  not  bound  to 
receive  any  other  quality. 


McKinder  &  Guilliat  v.  Samuel  Dunlap. 

If  the  drawer  and  payee  of  a  check  upon  a  bank  reside  in  the  town  where  the  bank  is, 
and  the  drawer  be  insolvent ;  the  jury  cannot,  in  law,  infer  from  those  facts,  that 
the  plaintiffs  had  used  due  diligence  in  demanding  payment,  and  giving  notice  to 
the  defendant. 

The  plaintiffs  offered  in  evidence  a  check  drawn  by  the  defend- 
ant upon  the  bank  at  Norfolk. 

Mr.  Jones,  for  the  defendant,  contended  that  in  order  to  charge 
the  defendant,  the  plaintiffs  must  prove  that  they  demanded  pay- 
ment from  the  bank ;  and  gave  notice  to  the  defendant  in  reason- 
able time. 

Mr.  Taylor,  for  the  plaintiffs,  offered  to  prove  that  the  plaintiff^ 
and  defendant  lived  in  Norfolk ;  that  the  bank  was  in  Norfolk 
and  solvent ;  and  that  the  defendant  was  insolvent ;  and  contend- 
ed that  the  jury  might  infer  from  these  facts  that  the  plaintiffs  had 
used  due  diligence  in  demanding  payment  from  the  bank  and 
giving  notice  to  the  defendant. 

But  the  Court  was  of  opinion  and  so  instructed  the  jury  that 
they  could  not,  in  law,  make  that  inference. 
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Morrison  v.  Clifford. 

Unliquidated  damages  for  breach  of  warranty  of  the  soundness  of  a  horse,  cannot  be 
set  off  against  a  note  given  for  the  purchase  of  the  horse.  But  fraud  may  be  given 
in  evidence ;  for  it  avoids  the  contract  altogether. 

Debt  on  a  promissory  note.     Plea,  owe  nothing. 

The  defendant  offered  evidence  that  the  horse,  for  which  the 
note  was  given,  was  not  sound. 

The  Court  said  the  defendant  could  not  set  off  unliquidated 
damages  for  breach  of  the  warranty,  against  the  note,  but  the  de- 
fendant might  give  evidence  of  fraud  in  obtaining  the  note. 
Fraud  goes  to  the  whole  note ;  simple  breach  of  warranty  goes 
only  to  part  of  the  consideration. 


Georgetown  Turnpike-Road  Company  v.  G.  W.  P.  Custis. 

This  Court  has  jurisdiction  to  quash  an  inquisition  taken  under  the  charter  of  the 
Grcorgetown  and  Alexandria  Turnpike  Company.  The  inquisition  need  not  be  un- 
der the  seals  of  the  jurors.  If  the  jurors  are  not  disinterested  the  inquisition  will  be 
quashed. 

This  was  a  rule  upon  Mr.  Custis  to  show  cause  why  an  inqui- 
sition which  had  awarded  him  three  thousand  dollars  on  condem- 
nation of  a  part  of  his  land  for  the  road,  should  not  be  quashed 
and  a  new  warrant  issued. 

M):  E.  J.  Lee,  for  the  defendant,  contended  that  this  Court  had 
no  jurisdiction  in  this  case.  By  the  charter  of  the  company,  (Act 
of  Congress,  3d  of  March,  1809,  ch.  31,)  [2  Stat,  at  Large,  539,] 
the  power  to  issue  the  warrant  to  summon  the  jury  is  given  to  one 
of  the  judges  only,  and  the  inquisition  is  to  be  returned  to  the 
clerk  of  the  county,  to  be  by  him  recorded,  and  the  valuation  is 
to  be  conclusive  upon  all  persons.  The  Court  has  no  power  to 
issue  the  warrant,  nor  to  prevent  the  clerk  from  recording  the  in- 
quisition.    It  is  to  be  recorded  only  for  safe-keeping. 

Mr.  C.  Lee,  contra.  This  Court  has  all  the  powers  of  a  court 
of  record.  The  clerk  is  the  officer  of  this  Court,  and  cannot  insert 
any  thing  in  the  records  of  the  Court  without  its  order.  If  the  in- 
quisition has  been  legally  taken  it  is  conclusive ;  but  this  Court  is 
to  decide  whether  it  has  been  legally  taken.  The  courts  in  Vir- 
ginia have,  by  the  common  law,  power  to  quash  an  inquisition  of 
escheat.  Bennett  v.  Commonwealth,  2  Wash.  154.  And  this  Court 
has  the  same  powers  as  the  District  Courts  of  Virginia.  If  one 
judge  has  the  power  to  issue  the  warrant,  a  fortiori,  the  Court, 
consisting  of  three  judges,  has  it. 
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The  Court  (Cranch,  C.  J.,  doubting,)  were  of  opinion  that  Ihey 
had  jurisdiction  to  prevent  the  recording,  and  to  quash  the  pro- 
ceedings if  irregular  or  illegal. 

Mr.  F.  S.  Key  then  objected  to  the  inquisition  that  it  was  not 
under  the  seals  of  the  jurors. 

Mr.  E.  J.  Lee,  contra^  was  stopped  by  the  Court,  upon  that 
point.  But  it  appearing  in  evidence  that  some  of  the  jurors  were 
interested,  and  others  did  not  stand  indifferent, — 

The  Court  {nem.  con.)  refused  to  suffer  the  inquisition  and  pro- 
ceedings to  be  recorded,  and  ordered  them  to  be  quashed.^ 


Stewart  v.  Anderson. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  defendant 
may  set  off  the  payee's  note  to  him,  which  he  held  before  and  at  the  time  he  had  no- 
tice of  the  assignment  of  his  own  note  to  the  plaintiflF,  although  not  then  payable,  but 
becoming  payable  before  his  own  note. 

Debt  for  $330.56,  on  the  defendant's  note  dated  23d  of  April, 
1807,  payable  180  days  after  date,  to  W.  Hodgson,  and  by  him 
assigned  to  the  plaintiff. 

The  defendant  pleaded,  1.  Nil  debet.  2.  A  set-off  of  a  note 
due  to  him  from  Hodgson  before  notice  of  the  assignment  of  de- 
fendant's note  to  the  plaintiff.  3.  A  set-off  for  goods  sold  and  de- 
livered to  Hodgson  before  notice  of  the  assignment. 

To  these  pleas  there  were  general  replications  and  issues.  The 
jury  found  a  special  verdict  stating  that  Hodgson  assigned  the 
note  to  the  plaintiff,  and  on  the  14th  of  August,  1807,  informed 
the  defendant  that  the  note  was  passed  away,  but  not  to  whom. 
That  the  defendant  at  that  time  held  Hodgson's  note  for  $566.67, 
dated  June  29,  1807,  payable  in  60  days,  which  was  given  for  a 
full  and  valuable  consideration.  That  on  the  14th  of  August,  1807, 
when  Hodgson  informed  the  defendant  of  the  assignment  of  his 
note,  the  defendant  gave  Hodgson  a  note  at  60  days  for  225  dol- 
lars in  lieu  of  a  former  note  for  the  same  sum  payable  3d  and  6lh 
of  January,  1808,  which  note  Hodgson  promised  to  renew  twice. 
When  the  defendant  was  informed  by  Hodgson,  of  the  assign- 
ment of  the  defendant's  note,  the  defendant  made  no  reply. 

They  further  found  for  the  defendant,  provided  the  Court  should 
be  of  opinion  that  the  verbal  notice  given  by  Hodgson  to  the  de- 
fendant on  the  14th  of  August,  1807,  of  the  transfer  of  the  note  in 
the  declaration  mentioned  was  not  sufficient  to  bar  the  defendant's 

1  This  judgment  was  reversed  by  the  Supreme  Court  of  the  United  States,  6  Cranch, 
233,  upon  the  ground  that  this  court  had  no  jurisdiction  of  the  case. 
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right  of  setting  off  the  said  Hodgson's  note  of  $566.67  against  the 
plaintiff  in  this  action.  But  if  the  Court  should  be  of  opinion  that 
the  said  notice  was  sufficient  to  entitle  the  plaintiff  to  the  money 
in  the  declaration  mentioned  as  against  the  defendant,  then  they 
found  for  the  plaintiff. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  defendant  held  Hodgson's  note  as  a  just  dis- 
count to  his  own  note,  before  he  had  notice  of  the  assignment  of 
his  own  note.  It  was  at  that  time  a  debt  due  by  Hodgson  to  the 
defendant.  It  was  debitum  in  praesenli  solvendum  in  futuro  ;  and 
would  become  payable  before  the  defendant's  note  to  Hodgson. 
The  silence  of  the  defendant  at  the  time  Hodgson  mentioned  the 
assignment  is  no  evidence  of  a  waiver  of  the  right  of  set-off.  The 
defendant  was  not  bound  to  give  notice  to  the  plaintiff;  and  to 
give  it  to  Hodgson  would  have  been  futile  and  unnecessary ;  as 
Hodgson  must  have  known  it  before.  All  that  is  required  by  the 
doctrine  of  set-off  is  that  they  should  be  mutual,  subsisting,  liqui- 
dated debts  at  the  time  of  the  plea  pleaded. 

The  notice  given  by  Hodgson  to  the  defendant  on  the  14th  of 
August,  1807,  is  not  sufficient  to  bar  the  defendant's  right  to  the 
set-off. 

Judgment  must  be  entered  on  the  verdict  for  the  defendant. 


CIRCUIT   COURT   OF   THE  UNITED   STATES. 

DECEMBER  TERM,  1809,  AT  WASHINGTON. 


The  Court  met  on  Monday,  December  25th,  and  called  the 
appearance-docket,  and  adjourned  to  Tuesday,  the  2d  of  January, 
1810.  On  the  27th,  28th,  29th,  and  30lh  of  December,  the  Court 
sat  in  Alexandria. 


Gordon  v.  Lindo. 


A  resident  of  Alexandria  may  be  held  to  special  bail  in  Washington  in  an  action  of 
debt  founded  upon  a  judgment  in  an  action  of  debt  in  Virginia,  in  which  bail  was 
given ;  although  no  previous  writ  had  been  issued  against  the  defendant  in  Alexan- 
dria county. 

Motion  by  Mr.  Law  for  the  defendant,  to  appear  without  bail. 

1st.  Because  the  defendant  is  a  resident  of  Alexandria  county, 
and  has  never  resided  in  this  county ;  and  by  the  law  of  Mary- 
land, 1791,  c.  43,  <§>  ]4,  cannot  be  arrested  here  until  a  non  est  has 
been  returned  in  Alexandria  county. 

2d.  Because  this  is  an  action  of  debt  upon  a  judgment  in  an 
action  of  debt  in  Virginia,  in  which  bail  was  given.  1  Sellon,  45 ; 
Collins  V.  Powell,  2  T.  R.  757 ;  Melan  v.  Fitz  James,  1  Bos.  & 
Pul.  138.  If  this  action  had  been  brought  in  Virginia,  he  could 
not  have  been  held  to  bail.  Upon  a  foreign  contract  on  which 
the  defendant  could  not  in  that  county  be  held  to  bail,  no  bail  can 
be  required  here. 

3d.  Because  these  suits  were  brought  while  other  suits  for  the 
same  cause  were  pending  in  Alexandria.     Sellon,  50. 

Mr.  Porter,  contra.  If  the  first  suit  be  in  a  different  court, 
bail  shall  be  given.  Davis  v.Leckie,  Barnes,  94 ;  Kendal  v.  Carey, 
2  W.  Bl.  768.  The  defendant  ought  to  be  put  to  his  plea  of 
abatement  on  the  ground  of  other  actions  depending  in  Alexan- 
dria. 
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The  Court  stopped  Mr.  Porter  on  the  1st  point ;  saying  it  had 
been  decided  in  the  case  of  Tkonipson  v.  Lacy,  at  March  adjourned 
court,  at  Washington,  1802,  [ante,  79,]  that  a  resident  of  Alex- 
andria, arrested  here,  must  give  special  bail,  although  no  previous 
writ  had  been  issued  against  him  in  Alexandria  county ;  and  after 
further  argument  the  Court  {nem.  con.)  ruled  the  defendant  to  give 
special  bail;  being  of  opinion, 

1.  That  the  Act  of  Assembly  of  Maryland  did  not  apply,  inas- 
much as  there  was  but  one  county  in  this  district  subject  to  the 
law  of  Maryland.  The  Court  had  considered  the  two  counties, 
for  several  purposes,  as  two  separate  Stales  ;  slaves  imported  into 
Washington  from  Alexandria  had  been  decided  to  be  imported 
from  another  State.  Process  does  not  run  from  one  county  to 
the  other. 

2.  That  the  law  of  practice  of  England,  not  to  hold  to  bail  in  an 
action  on  a  judgment  does  not  apply,  because  this  is  not  the  juris- 
diction under  which  the  original  judgment  was  rendered.  The 
reason  of  the  decisions  in  England,  was  the  oppression  and  vexa- 
tion of  holding  to  bail,  a  second  time,  when  the  plaintiff  might 
have  had  execution. 

3.  That  the  law  of  Virginia  for  not  holding  to  bail,  being  also 
founded  upon  the  supposed  vexation  or  oppression  of  twice  hold- 
ing to  bail,  can  only  apply  to  the  same  jurisdiction. 


T.  S.  Lee  v.  Thornton  &  Monroe. 

Unliquidated  damages  arising  from  the  non-performance  of  a  verbal  promise  to  con- 
vey real  estate  made  without  consideration  and  under  a  mistake  of  fact,  cannot,  in 
equity,  be  set  off  against  a  judgment  at  law. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court  as  follows : — 
The  facts  of  this  case,  as  they  appear  from  the  bill,  answers, 
exhibits,  and  other  evidence,  are,  that  the  commissioners  of  Wash- 
ington had  obtained  judgment  at  law  against  the  complainant  for 
$9,333.33.  That  M.  &  N.  being  indebted  to  the  complainant  by 
two  promissory  notes  of  $1500  each,  and  claiming  a  right  to  con- 
veyances in  fee  to  their  order  from  the  commissioners,  of  certain 
lots  in  Washington,  offered  to  secure  the  complainant  by  an  order 
on  the  commissioners  for  a  conveyance  of  those  lots ;  whereupon 
the  complainant  applied  to  the  commissioners  to  know  whether 
they  would  convey  those  lots  to  him  in  fee  upon  such  an  order. 
The  commissioners  replied  that  M.  6c  N.  had  paid  for  more  lots 
than  had  been  conveyed  to  them,  and  that  they,  the  commission- 
voL.  I.  50 
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ers,  would  convey  the  lots  in  question  to  the  defendant  upon  pro- 
ducing the  order  of  M  &  N.  for  that  purpose. 

On  the  next  day  the  complainant  produced  the  order,  and  the 
commissioners  promised  verbally  to  have  the  deeds  drawn  assoon 
as  their  clerks  were  at  leisure.  On  the  next  day  they  discovered 
that  M.  &  N.  had  not  paid  for  the  lots,  and  informed  the  com- 
plainant of  their  mistake,  and  refused  to  convey  the  lots  unless 
the  purchase-money  should  be  paid.  The  complainant  had,  before 
receiving  this  information,  delivered  up  to  M.  &  N.  one  of  the 
notes,  and  had  promised  to  deliver  up  the  other  ;  but  had  taken  a 
new  engagement  on  the  part  of  M.  &  N.  to  pay  the  $  3,000,  and 
interest  in  nine  months,  in  default  whereof  the  complainant  was 
to  sell  the  lots ;  if  they  produced  more  than  the  debt  and  interest 
and  costs,  he  was  to  pay  them  the  overplus;  if  less,  they  were  to 
pay  him  the  balance. 

The  question,  arising  upon  these  facts,  is,  whether  the  complain- 
ant can,  in  equity,  set  off  against  a  judgment  at  law,  unliquidated 
damages  arising  from  the  non-performance  of  a  verbal  promise  to 
convey  certain  lots ;  which  promise  was  made  without  considera- 
tion and  under  a  mistake  of  the  fact  of  payment.  If  the  bill  had 
sought  a  specific  performance  of  such  a  promise  it  must  have 
been  dismissed  upon  two  grounds  ;  — 

1st.  Because  a  verbal  agreement  to  convey  land  is  void  by  the 
statute  of  frauds  ;  and 

2d.  Because  a  court  of  equity  will  not  enforce  the  specific  exe- 
cution of  a  corflract  fotinded  upon  a  mistake  of  a  material  fact. 
In  such  a  case  there  would  be  wanting  the  very  essence  of  an 
agreement,  the  assent  of  the  mind.  There  would  also  be  a  defect 
of  consideration. 

If  there  be  any  equity  in  the  case,  it  must  arise,  not  from  the 
non-performance  of  a  promise  founded  on  a  mistake,  but  from  the 
equitable  obligation  which  a  parly  is  under  to  repair  damage 
which  he  may  have  caused  by  his  mistake  or  ignorance  of  a  fact 
which  it  was  his  duty  and  in  his  power  to  have  ascertained  or 
known,  and  which  it  was  not  equally  the  duty  and  in  the  power 
of  the  injured  party  to  have  ascertained  or  known. 

I'he  fact  whether  the  purchase-money  had  or  had  not  been  paid 
by  M.  &  N.  was  a  fact  which  the  commissioners  ought  to  have 
ascertained  before  they  made  the  promise.  The  ascertainment  of 
that  fact  was  within  their  power,  but  not  within  the  power  of  the 
complainant.  And  if,  by  reason  of  that  promise,  the  complainant 
has  suffered  an  injury,  the  commissioners  who  rashly  or  negli- 
gently made  the  promise,  ought  in  equity  to  repair  that  injury,  al- 
though they  were  ignorant  of  the  true  state  of  the  fact,  at  the  time 
of  the  promise.     The  question  then  is,  did  the  complainant  suffer 
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any  and  what  injury  by  reason  of  the  promise  ?  The  only  injury 
suggested  by  the  bill,  as  arising  from  the  promise,  is  that  the  com- 
plainant was  induced  thereby  to  give  up  one  of  the  notes  for 
^1500,  and  to  promise  to  give  up  the  other,  and  to  desist  from 
arresting  Mr.  Nicholson  ;  by  doing  which  while  he  was  at  "Wash- 
ington, the  complainant  might  have  recovered  the  whole  amount 
of  debt  and  interest ;  from  which  he  says,  it  appears  to  him  to  be 
ascertained,  that  by  reason  of  the  promise  and  refusal  of  the  com- 
missioners to  convey  the  lots,  he  has  lost  the  debt. 

The  promise  to  give  up  one  of  the  notes,  certainly  could  not 
injure  the  complainant,  because  that  promise,  being  founded  on  a 
mistake,  was  not  obligatory,  and  the  moment  he  was  informed  of 
the  mistake  he  might  have  commenced  an  action  upon  it ;  and  it 
appears  by  the  answers  that  Mr.  Nicholson  remained  at  Washing- 
ton a  considerable  time  after  the  complainant  received  informa- 
tion of  the  mistake,  and  might  have  been  arrested. 

Nor  did  the  actual  delivery  up  of  the  other  note  injure  the  com- 
plainant, for  as  the  delivery  was  founded  upon  a  mistake,  and 
upon  a  consideration  which  had  failed,  the  debt  was  not  cancelled 
by  the  delivery  up  or  destruction  of  the  note  which  was  but  evi- 
dence of  the  debt.  And  although  the  complainant  had  lost  part 
of  his  evidence,  yet  there  was  enough  left  to  support  the  action. 
The  fact  of  the  delivery  up  of  the  note  ;  the  fact  of  the  mistake ; 
the  fact  of  the  failure  of  the  consideration  upon  which  the  note 
was  delivered  up,  were  all  capable  of  proof,  and  would  have  en- 
abled the  plaintiff  to  support  an  action  at  law,  immediately,  in 
some  form  or  other,  for  the  amount  of  the  note  thus  given  up.  If, 
therefore,  after  the  discovery  of  the  mistake,  the  complainant  de- 
sisted from  bringing  his  action  and  holding  Mr.  Nicholson  to  bail, 
he  desisted  at  his  own  peril. 

Although  the  complainant  had  taken  a  new  engagement  from 
M.  &  N.  to  pay  the  debt  in  nine  months,  yet  as  that  agreement 
was  also  founded  upon  mistake,  it  was  no  bar  to  an  immediate 
action  by  the  complainant  against  them  for  the  amount  of  the 
notes.  As  therefore  the  promise  to  deliver  up  one  of  the  notes 
and  the  actual  delivery  of  the  other,  did  not  deprive  the  complain- 
ant of  an  immediate  right  of  action  upon  discovery  of  the  mis- 
take ;  as  the  mistake  was  discovered  within  two  days  after  the 
promise  and  delivery  up  of  the  note ;  as  no  material  alteration 
appears  to  have  taken  place  in  the  affairs  of  M.  &  N.  during 
those  two  days,  and  as  Mr.  Nicholson  remained  at  Washington, 
and  liable  to  process  a  considerable  time  after  the  complainant 
had  notice  of  the  mistake,  the  Court  cannot  see  how  the  com- 
plainant has  been  injured  by  the  promise  of  the  commissioners  to 
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convey  the  lots.     We  are  therefore  of  opinion  that  the  injunction 
should  be  dissolved  and  the  bill  dismissed  with  costs.' 


Gardner  v.  Lindo. 
Bail. 

Mr.  Laiv,  for  the  defendant,  moved  to  appear  w^ithout  bail  on 
the  ground  that  a  suit  had  been  before  brought  upon  the  same 
cause  of  action,  appearing  upon  affidavit,  which  suit  had  been 
decided  by  the  Supreme  Court  of  the  United  States  in  his  favor, 
but  not  on  the  merits. 

The  Court  (Fitzhugh,  J.,  absent,)  overruled  the  motion. 


United  States  v.  DAvm  Collins. 

The  mother  of  a  bastard  is  a  competent  witness  for  the  United  States  on  an  indict- 
ment of  the  supposed  father,  under  the  Maryland  Act  of  1781,  c.  13,  and  may  be 
cross-examined  as  to  her  connection  with  other  persons. 

Evidence  of  a  likeness  of  the  child  to  its  supposed  father  is  not  admissible. 

The  confession  of  the  defendant  having  been  given  in  evidence,  he  was  not  permitted 
to  give  evidence  of  his  declarations  at  the  same  time,  that  others  also  had  had  connec- 
tion with  her. 

The  only  judgment  which  the  Court  can  give  upon  a  conviction  under  the  statute  is, 
that  the  defendant  give  security  to  indemnify  the  county  from  any  charge  for  the 
maintenance  of  the  child. 

The  order  for  paying  £  30  a  year  can  only  be  made  by  a  justice  of  the  peace,  under 
theact  of  1796,  c.  34. 

Indictment  for  not  supporting  a  bastard  child,  under  the  Act 
of  Maryland  of  1781,  c.  13. 

The  mother  was  received  as  a  competent  witness,  although  she 
was  to  be  relieved  from  the  charge  of  maintaining  the  child,  by 
convicting  the  defendant. 

Mr.  Jones,  attorney  for  the  United  States,  objected  to  the  cross- 
examination  as  to  her  connection  with  others. 

The  Court  limited  the  inquiry  to  a  period  not  more  than  twelve 
months  nor  less  than  six  before  the  birth  of  the  child.  But  per- 
mitted the  examination  within  that  period. 

The  Court  refused  to  admit  the  testimony  of  witnesses  to  prove 
the  likeness  between  the  defendant  and  the  child. 

The  confession  of  Collins  being  given  in  evidence  against  him, 

^  Opinion  given  January  31,  1810. 

Affirmed  by  the  Supreme  Court  of  the  United  States.    7  Cranch,  366. 
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Mr.  F.  S.  Key,  for  the  defendant,  asked  whether  Collins  did  not 
at  the  same  time  say  that  other  persons  also  had  had  criminal 
conversation  with  her. 

The  Court  refused  to  permit  the  question  to  be  put. 

The  jury  found  the  defendant  guilty. 

The  Court  ordered  the  traverser  to  give  security  in  ^250  to 
indemnify  the  county ;  and  for  want  of  such  security,  committed 
him  to  the  custody  of  the  marshal.  The  next  day  he  offered  bail, 
and  the  counsel  for  the  prosecution  had  included  in  the  condition 
of  the  recognizance  a  clause  that  the  traverser  should  pay  £30 
per  annum  to  the  mother  so  long  as  she  should  have  the  custody 
of  the  infant ;  but  the  Court  ordered  it  struck  out,  that  being  a 
matter  within  the  exclusive  jurisdiction  of  a  justice  of  the  peace, 
under  the  Maryland  Act  of  1796,  c.  34. 


United  States  v.  McCormick. 

All  indictment  against  a  minister  for  joining  in  marriage  persons  under  age,  withont 
the  consent  of  their  parents  or  guardians,  contrary  to  the  Act  of  Maryland,  1777, 
c.  12,  ^  9,  must  aver  that  the  defendant  was,  at  the  time  of  solemnizing  tlie  marriage, 
a  minister  authorized  and  qualified  according  to  the  act  to  celebrate  the  rite  of  ma- 
trimony ;  it  must,  also,  (if  it  contain  an  averment  that  it  was  done  without  tlic  con- 
sent of  the  parents,)  aver  that  there  was  a  parent  then  living,  and  that  there  was  no 
guardian  who  could  consent,  or  that  it  was  without  the  consent  of  the  guardian  as 
well  as  without  the  consent  of  the  parents. 

Where  a  statute  inflicts  a  penalty  upon  persons  of  a  certain  description  only,  it  is 
necessary,  in  an  indictment  upon  that  statute,  to  aver  all  the  facts  necessary  to  show 
that  tlie  defendant  was  a  person  of  that  description  at  the  time  of  committing  the 
act. 

The  addition  "  clerk,"  to  the  name  of  the  defendant,  is  not  a  sufficient  averment 
that  he  was,  at  the  time  of  the  marriage,  a  minister  duly  autliorized  to  solemnize  that 
rite. 

Wlien  negative  words  constitute  a  part  of  the  description  of  an  offence,  they  must  be 
used  in  the  indictment. 

This  cause  was  tried  at  December  term,  1802,  [ante,  106,]  when 
a  verdict  was  found  for  the  United  States. 

Upon  the  motion  in  arrest  of  judgment  the  case  was  argued,  at 
July  term,  1805,  by  Mr.  P.  B.  Key,  in  support  of  the  motion, 
and  by  Mr.  Jones,  Attorney  of  the  United  States,  for  the  prosecu- 
tion, before  Kilty,  C.  J.,  and  Cranch  and  Fitzhugh,  assistant 
judges. 

During  the  subsequent  vacation,  while  the  Court  held  the  case 
imder  consideration,  Kilty,  C.  J.,  having  been  appointed  by  the 
Governor  and  Council  of  Maryland,  chancellor  of  that  Slate,  re- 
signed his  office  of  Chief  Judge  of  the  District  of  Columbia,  and 
Cranch  and  Fitzhugh,  judges,  being  divided  in  opinion,  and  the 
Hon.  Allen  Bowie  Duckett,  having  been  appointed  a  judge  of 
50* 
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this  Court,  ihe  case  was  again  argued  at  December  term,  1808, 
by  Mr.  Jones,  for  the  United  States,  and  Mr.  Caldwell  and  Mr. 
Law,  for  the  defendant.  At  the  next  term,  June,  1809,  while  the 
case  was  still  under  advisement,  Mr.  Duckett  left  the  court  in- 
tending to  return,  but  did  not,  and  died  in  August  following. 

In  December,  1809,  the  Hon.  Buckner  Thruston  was  ap- 
pointed a  judge  in  the  place  of  Mr.  Duckett,  and  at  the  Decem- 
ber term  of  that  year,  the  case  was  again  argued  by  the  same 
counsel. 

For  the  defendant,  the  motion  in  arrest  of  judgment  was 
urged  upon  two  grounds  — 

1st.  Because  the  indictment  does  not  aver  that  the  traverser 
was  a  minister,  or  person  capable  of  legally  joining  persons  in 
marriage  at  the  time  of  the  supposed  offence. 

2d.  Because  it  does  not  aver  that  that  marriage  was  without 
the  consent  of  the  guardian. 

1.  The  only  part  of  the  indictment  in  which  the  ecclesiastical 
character  of  the  defendant  is  designated  is  the  addition  to  his 
name,  which  was  required  by  the  statute  of  additions  (1  H.  5,  c. 
5 ;  2  Hale,  P.  C.  c.  25,  p.  176,)  and  in  which  it  is  said  that  the 
jurors,  "  upon  their  oath  present  that  Andrew  Thomas  McCor- 
mick, late  of  the  county  of  Washington,  clerk,"  &c.  This  is  only 
an  averment  that  he  was  a  clerk  at  the  time  of  the  finding  of  the 
indictment,  not  that  he  was,  at  the  time  of  the  supposed  offence, 
a  minister  competent  to  celebrate  the  rite  of  matrimony.  Even 
if  it  was  an  averment  that  the  defendant  was  a  clerk  at  the  time 
of  the  supposed  offence,  yet  he  might  not  have  been  such  a  minis- 
ter as  is  contemplated  by  the  statute ;  for  the  term  clericus  in- 
cluded inferior  ecclesiastical  officers  as  well  as  those  in  orders, 
and  those  who  were  not  authorized  to  administer  the  several 
sacraments,  as  well  as  those  who  were.  2  Hawk.  c.  33,  <§.  4  ;  4 
Bl.  Corn.  366 ;  and  Lord  Mansfield,  in  Rex  v.  Wheatly,  2  Burr. 
1127,  says,  "In  a  criminal  charge  there  is  no  latitude  of  intend- 
ment to  include  any  thing  more  than  is  charged.  The  charge 
must  be  explicit  enough  to  support  itself."  The  term  clerk, 
as  used  in  this  indictment  cannot  answer  both  purposes,  namely, 
as  an  "addition"  and  as  an  averment  that  the  defendant  was  at 
the  time  of  the  supposed  offence,  such  a  person  as  by  the  statute 
of  Maryland,  was  liable  to  the  penalty.  The  statute  of  1  H.  5, 
c.  5,  which,  in  Judge  Chase's  letter  to  Judge  Tilghman  of  the 
20th  of  October,  1798,  is  said  to  be  in  force  in  Maryland,  requires 
that  "  in  all  indictments,  in  the  names  of  the  defendants,  addi- 
tions shall  be  made  of  their  estate,  or  degree,  or  mystery,"  &c. 
And  it  is  evident  that  the  word  clerk,  was  inserted  in  the  in- 
dictment merely  in  compliance  with  that  statute.     There  is  there 
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fore  no  averment  that  the  defendant  was,  at  the  time  of  the  sup- 
posed offence  a  minister,  or  other  person  liable  to  the  penalty. 

2.  The  indictment  contains  no  averment  that  the  marriage  was 
without  the  consent  of  the  guardian.  It  is  now  said  that  there 
was  no  guardian  ;  but  that  does  not  appear  by  the  indictment.  It 
might  as  well  be  said  that  there  were  no  parents  living  at  the 
time,  for  it  is  not  averred  in  the  indictment ;  and  even  if  the  pa- 
rents had  been  then  living,  it  is  possible  that  the  young  woman 
might  have  had  a  guardian  other  than  either  of  her  parents.  1 
Bl.  Com.  461,  462 ;  Maryland  law,  1786,  c.  45,  <^  8.  The  in- 
dictment must  set  out  an  offence  ;  and  if  the  description  of  the 
offence  contains  negative  words,  or  an  exception,  there  must  be  a 
correspondent  averment,  or  no  offence  will  be  charged  ;  and  the 
negative  averment  must  cover  the  whole  extent  of  the  exception. 
Spieres  v.  Parker,  1  T.  R.  141 ;  Rex  v.  Sparling,  1  Sir.  497 ; 
The  King  v.  Wheaiman,  Doug.  345 ;  Rex.  v.  Jarvis,  1  Burr.  148 ; 
Rex  v.  Collins  et  al.  Palmer,  367, 373 ;  Commonioealth  v.  Monagle, 
1  Mass.  Rep.  517 ;  2  Hawk.  c.  25,  «^  112,  113 ;  Rex  v.  Hill,  2  Ld. 
Raym.  1415  ;  Cr.  C.  Comp.  176-194  and  220-234  ;  Forms  of 
indictment  for  offences  by  constables,  sheriffs,  coroners,  &c.,  for 
malfeasance  in  office.     2  Hawk.  c.  25,  §  60. 

Mr.  Jones,  contra.  —  1.  The  cases  cited  by  the  defendant's 
counsel  are  where  the  offence  is  only  in  the  exercise  of  a  partic- 
ular office,  &c.  The  great  nicety  in  indictments  is,  in  genera], 
required  in  favorem  vitce,  where  the  prisoner,  under  the  English 
practice,  is  not  entitled  to  counsel.  The  reason  does  not  apply  to 
this  country,  where  counsel  is  allowed,  and  especially  in  misde- 
meanors which  do  not  imply  moral  turpitude.  2  Hawk.  c.  25, 
§  61.  It  is  true  that  where  a  statute  is  applicable  to  persons  of  a 
particular  description  only,  the  indictment  must  bring  them  within 
that  description. 

Here  the  defendant  is  averred  to  be  a  clerk,  which  means  a 
minister  ;  and  it  is  settled  that  it  is  a  sufficient  description  of  the 
defendant  that  he,  existens  such  a  person  as  is  described  in  the 
statute,  did  the  thing  which  the  statute  prohibits.  The  averment 
that  Andrew  Thomas  McCormick,  clerk,  did  the  prohibited  act, 
on  a  certain  day,  is  equivalent  to  an  averment  that  he  being  a 
clerk  on  that  day  did  the  act ;  which  would  be  a  sufficient  aver- 
ment. It  is  not  necessary  in  this  country  that  there  should  be  an 
addition  to  the  name  of  the  defendant  in  an  indictment,  because 
the  proceeding  to  outlawry  is  not  practised  here  ;  and  the  statute 
of  Henry  5,  was  only  to  designate  the  person  in  an  outlawry.  If 
the  designation  of  the  defendant  as  a  clerk,  was  not  necessary  as 
an  addition  under  the  statute,  it  must  be  considered  as  a  direct 
averment  that  the  defendant  was  a  minister  at  the  time  of  the 
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marriage.  No  precedent  can  be  found  in  which  there  is  a  sub- 
stantive averment  that  the  defendant  was  a  minister. 

2.  It  was  not  necessary  to  aver  that  "  the  marriage  was  without 
the  consent  of  the  guardian."  It  is  questionable  whether  any  aver- 
ment is  necessary  that  it  was  without  the  consent  of  anybody. 
Where  the  exception,  or  the  facts  vv^hich  justify  the  act,  can  be 
given  in  evidence  by  the  defendant  on  the  general  issue,  the  in- 
dictment need  not  aver  the  want  of  that  excuse.  In  a  prosecution 
for  being  absent  from  church  without  reasonable  excuse,  the  in- 
dictment need  not  state  that  the  defendant  had  no  reasonable  ex- 
cuse. When  the  fact  in  justification  is  in  the  purview  or  body  of 
the  act,  and  is  contained  in  a  negative  proposition,  it  is  not  neces- 
sary to  aver  such  negative  proposition. 

If  the  parents  are  living  it  is  sufficient  to  aver  it  to  be  done 
without  their  consent ;  if  no  parents  living,  then  without  the  con- 
sent of  the  guardian.  The  averment  that  it  was  without  the  con- 
sent of  the  parents  implies  that  the  parents  were  living  at  the 
time,  and  capable  of  consenting,  and  therefore  that  there  was  no 
guardian.  The  Court  will  not  presume  that  the  parents  were 
dead,  or  non  compotes  mentis. 

The  cases  cited  are  cases  of  summary  convictions  before  jus- 
tices of  the  peace,  in  which  a  greater  nicety  is  required  than  in 
indictments. 

In  reply,  it  was  said  by  the  counsel  for  the  defendant,  that  in 
the  cases  in  which  the  word  existens  has  been  considered  as  a 
positive  averment  of  the  existence  of  the  fact  at  the  time  of  the 
offence  committed,  it  is  expressly  referred  to  that  lime.  All  the 
precedents  say  that  A.  B.  of  &c.,  clerk  or  gentleman,  &c.,  on  the 
day  of  at  &c.,  being  a  constable,  or  sheriff,  &c.,  did 

the  act  complained  of;  so  that  "  existens  "  refers  to  the  very  time 
of  committing  the  act ;  but  the  "  addition "  refers  only  to  the 
time  of  finding  the  indictment.  All  the  cases  cited  were  not  cases 
of  summary  convictions.  Spieres  v.  Parker,  1  T.  R.  141,  was  an 
action  of  debt  for  a  penalty  under  a  statute. 

January  17th,  1810.  —  Cranch,  C.  J.,  delivered  the  opinion  of 
the  Court,  as  follows :  — 

This  is  an  indictment  on  the  Act  of  Assembly  of  Maryland, 
1777,  c.  12,  §  9,  for  joining  in  marriage  one  Mary  Anne  Densley, 
being  under  the  age  of  sixteen  years,  without  the  consent  of  her 
parents.  The  indictment  sets  forth  that  Andrew  Thomas  McCor- 
mick, clerk,  &c.  without  the  consent  of  the  said  Hugh  Densley, 
the  father,  and  without  the  consent  of  Mary  Anne  Densley,  the 
mother,  unlawfully,  knowingly,  and  wilfully,  &c. 

It  has  been  moved  in  arrest  of  judgment,  — 

1.  That  it  is  not  alleged  in  the  indictment,  that  the  traverser 
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was  a  minister,  or  person  capable  of  legally  joining  persons  in 
marriage. 

2.  That  it  does  not  state  the  marriage  to  have  been  without  the 
consent  of  the  guardian. 

The  Act  of  Assembly  is  in  these  words,  —  "  If  any  minister 
shall  join  in  marriage  any  male  under  the  age  of  twenty-one  years, 
or  any  female  under  the  age  of  sixteen  years  and  not  before  mar- 
ried, without  the  consent  of  the  parent  or  guardian  of  every  such 
person,  personally  given  or  signified  under  the  hand  and  seal  of 
the  said  parent  or  guardian,  and  attested  by  two  witnesses,  he 
shall  forfeit  and  pay  £500  current  money." 

It  has  been  correctly  contended,  on  the  part  of  the  traverser, 
where  an  act  is  by  statute  forbidden  to  be  done  by  persons  of  a 
certain  description  only,  an  indictment,  grounded  on  such  statute, 
must,  by  a  substantive  averment,  bring  the  traverser  within  that 
description.  No  offence  can  be  committed  under  the  ninth  sec- 
tion of  the  act  of  1777,  c.  12,  on  which  this  indictment  is  founded, 
but  by  a  minister.  And  it  seems,  by  the  purview  of  the  act,  that  it 
must  be  by  such  a  minister  as  by  the  third  section  of  the  same  act 
is  authorized  to  celebrate  rites  of  marriage  between  white  persons. 
It  was  necessary  therefore  that  the  indictment  should  state  by  a 
direct  allegation  that  the  traverser  was  such  a  minister  at  the  time 
when  the  offence  is  charged  to  have  been  committed.  This  ne- 
cessity seems  to  be  admitted  by  the  attorney  for  the  United  States, 
who  has  with  much  ingenuity,  contended  that  there  is  such  a  di- 
rect allegation  in  the  indictment.  The  traverser  is  called  Andrew 
Thomas  McCormick,  clerk.  It  is  said  that  a  clerk,  in  the  techni- 
cal language  of  the  law,  means  an  ordained  minister  of  religion  ; 
that  there  is  no  statute  in  force  here  which  makes  it  necessary  in 
an  indictment  to  give  the  offender  his  proper  addition,  or  to  name 
him  by  his  mystery  or  degree ;  and  as  the  process  of  outlawry  is 
unknown  in  the  practice  of  our  courts,  the  word  clerk  shall  not 
be  considered  as  a  mere  addition  descriptive  of  the  person  at  the 
time  of  finding  the  indictment,  but  may  stand  for  a  positive  affirm- 
ation that  the  traverser  was  at  the  time  of  committing  the  offence 
such  a  minister  as  is  contemplated  in  the  ninth  section  of  the  act ; 
that  the  word  "  being  "  is  necessarily  to  be  understood,  and  that 
the  meaning  is  the  same  as  if  it  had  been  written  thus,  —  that  A. 
T.  M.  being  clerk  committed  the  offence ;  which,  according  to  the 
books  would  be  a  sufficient  averment. 

But  without  deciding  whether  the  statute  of  additions  is  in  force 
here,  or  whether  process  of  outlawry  will  lie  upon  an  indictment, 
it  is  evident  that  the  word  clerk  is  used  by  way  of  addition,  or 
description  of  the  person,  and  although  such  an  addition  may  not 
be  absolutely  necessary,  yet  it  does  not  follow  that  it  must  there- 
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fore  have  another  meaning.  In  its  present  form  it  is  only  an  alle- 
gation that  the  traverser  was  a  clerk  at  the  lime  of  the  indictment 
found  ;  and  the  allegation  would  be  equally  true  although  the  tra- 
verser were  not  a  clerk  at  the  lime  when  the  offence  is  charged  to 
have  been  committed.  To  give  it  the  meaning  which  is  contended 
for  on  the  part  of  the  prosecution,  the  word  "being"  must  be 
added,  which  would  not  be  justified  by  any  precedent.  But  if 
the  word  clerk  implies  a  direct  averment  that  the  traverser  was  a 
clerk  at  the  time  of  the  offence  alleged,  yet  it  is  not  an  averment 
that  he  was  a  minister  authorized  to  celebrate  the  rites  of  mar- 
riage ;  for  the  term  clerk  includes  both  the  regular  and  secular 
clergy,  all  of  whom  were  not  authorized  to  solemnize  marriage. 
It  may  also  include  clerks  of  courts,  &c.,  and  therefore  the  aver- 
ment would  be  too  uncertain. 

The  second  objection  to  the  indictment  seems  to  be  equally  fatal, 
for  I  deem  the  position  to  be  correct,  that  all  the  circumstances 
which  are  necessary  to  constitute  the  offence  must  be  set  forth  in 
the  indictment ;  and  that  an  indictment  cannot  be  good  which,  if 
true  in  all  its  parts,  yet  leaves  a  possibility  that  the  traverser  may 
be  innocent.  It  is  true  that  if  a  statute  contains  a  saving  clause, 
an  exception,  or  a  proviso,  which  did  not  constitute  a  part  of  the 
description  of  the  offence,  it  is  not  necessary  that  the  indictment 
on  that  statute  should  aver  the  traverser  not  to  be  Avithin  the  be- 
nefit of  such  saving  clause,  &c.,  for  there  the  traverser  is  left  to 
avail  himself  of  the  exception  by  plea  or  evidence.  But  if  a  part 
of  the  description  of  the  offence  consists  of  a  negative  proposition 
it  is  as  necessary,  in  an  indictment  for  that  offence,  to  slate  the 
negative  as  the  affirmative  part  of  that  description. 

If  the  indictment  had  not  alleged  the  want  of  consent  of  either 
parents  or  guardian,  it  would  not  have  described  any  offence  at 
all.  The  want  of  consent  is  the  essence  of  the  misdemeanor.  If 
ihen  an  averment  of  the  want  of  consent  of  parents  is  necessary, 
why  not  also  an  averment  of  the  want  of  that  of  the  guardian  ? 
It  is  said  there  was  no  guardian  ;  but  that  does  not  appear.  As 
well  may  the  traverser  say  there  were  no  parents,  and  therefore 
there  was  no  offence  in  marrying  without  the  consent  of  parents. 
The  indictment  does  not  aver  that  the  parents  were  living,  and  if 
they  were,  still  there  might  be  a  guardian.  The  indictment  would 
have  been  equally  good  if  it  had  slated  that  the  marriage  Avas 
without  the  consent  of  the  guardian,  and  had  omitted  to  aver  the 
want  of  consent  of  the  parents.  Yet  it  cannot  be  contended  that 
such  an  indictment  would  have  been  sufficient,  without  an  aver- 
ment that  there  were  no  parents  living,  or  none  competent  to  con- 
sent, and  that  there  was  a  guardian  who  could  consent.     The 
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offence  therefore  is  not  sufficiently  set  forth.  The  indictment  does 
not  aver  all  the  facts  which  constitute  the  misdemeanor. 

The  judgment  must  be  arrested. 

FiTZHUGH  J.,  contra.  This  is  a  motion  in  arrest  of  judgment 
on  a  verdict  finding  the  traverser  guilty  under  an  indictment 
which  charged  "  that,  Andrew  Thomas  McCormick,  clerk,  on 
23d  of  February,  1802,  did  with  force  and  arms,  unlawfully,  know- 
ingly, and  wilfully  solemnize  matrimony  between  Henry  Lawler, 
a  bachelor,  and  M.  A.  Densley,  a  single  woman,  daughter  of  one 
H.  D.  without  the  consent  of  the  said  H.  D.,  and  without  the 
consent  of  M.  A.  D.,  wife  of  said  H.  D.,  and  mother  of  said 
M.  A.  D.,  personally  given  or  signified  under  the  hand  and  seal 
of  said  H.  D.  and  M.  A.  D.  his  wife,  and  attested  by  two  wit- 
nesses, the  said  M.  A.  D.  daughter  of  said  H.  D.  being  an 
infant  under  the  age  of  16  years,  and  not  before  married,"  &c. 
Two  reasons  have  been  assigned  for  arresting  the  judgment. 

1.  Because  the  indictment  does  not  aver  that  the  traverser 
was  a  minister  or  person  capable  of  legally  joining  in  marriage, 
at  the  time  of  the  offence. 

2.  Because  it  does  not  state  that  the  marriage  was  without 
the  consent  of  the  guardian. 

In  support  of  the  first  ground,  it  has  been  insisted  by  the 
counsel  for  the  traverser,  that  the  word  clerk  is  not  a  sufficient 
allegation  that  the  defendant  acted  in  the  character  of  a  minis- 
ter, and  they  therefore  infer  that  he  may  have  acted  innocently, 
and  that  as  the  Act  of  the  Maryland  Assembly  subjects  no  other 
persons  except  ministers  to  the  penalty,  the  Court  cannot  by  any 
argument,  intendment,  or  implication,  condemn  for  a  crime  when 
the  jury  have  not  expressly  found  him  guilty. 

By  the  third  section  of  the  act  of  1777,  ch.  12,  <'  The  rites  of 
marriage  between  any  white  persons,  subjects  or  inhabitants  of 
this  State,  shall  not  be  celebrated  by  any  persons  within  this 
State,  unless  by  ministers  of  the  Church  of  England,  ministers 
dissenting  from  that  church,  or  Romish  priests,  appointed  or 
ordained  according  to  the  rites  and  ceremonies  of  their  respective 
churches  ;  or  in  such  manner  as  has  been  practised  in  the  State 
by  the  society  of  people  called  Quakers  ;  and  if  any  person  shall 
celebrate  marriage,  &c.,  contrary  to  the  meaning  of  this  act,  he 
shall  forfeit  &c.,  five  hundred  pounds  current  money." 

9th  Section.  "  If  any  minister  shall  join  in  marriage  any 
male  under  the  age  of  21  years,  or  any  female  under  the  age 
of  16  years  and  not  before  married,  without  the  consent  of  the 
parent  or  guardian  of  every  such  person,  personally  given  or 
signified  under  the  hand  and  seal  of  the  said  parent  or  guard- 
ian and  attested  by  two  witnesses,  he  shall  forfeit  &;c.,  five 
hundred  pounds  current  money." 
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In  determining  on  the  weight  of  the  first  objection  it  will  be 
necessary  to  see  what  is  the  legal  acceptation  of  the  word  clerk, 
particularly  as  it  has  been  contended  that  it  is  not  synonymous 
with  clergyman.  Clerk,  as  defined  in  the  law-books,  is  one  who 
belongs  to  the  holy  ministry  of  the  church  and  is  properly  a 
minister  or  priest.  The  word  clerk  is  supposed  to  be  derived 
from  the  Greek  word  xaXeio — voco,  to  call,  because  ecclesias- 
tical persons  insisted  that  they  were  called  into  the  service  and 
ministry  of  God  and  therefore  claimed  exemption  from  temporal 
jurisdiction.  Hence  a  clerk,  minister,  or  servant  are  synonymous. 
Or  from  xh^gog  —  sortiiio,  because  the  clergy  were  supposed 
to  have  been  allotted  to  divine  service.  It  seems  to  be  nomen 
generalissimum  under  which  are  comprehended  both  regular  and 
secular  clergy,  not  only  such  as  live  within  certain  prescribed 
rules,  as  abbots,  priors,  monks,  &c.,  but  also  bishops,  deacons, 
parsons,  and  vicars,  —  and  is  generally  deemed  descriptive  of 
all  ecclesiastical  persons  in  holy  orders.  Indeed  ecclesiastical 
persons  are  said  to  be  well  described  by  the  words,  Legum 
Doctor  and  sacris  ordinibus  constitutus.  1  Hawk.  P.  C.  ch.  19, 
"§>  3.  The  statute  of  1  Eliz.  c.  2,  subjects  "  any  parson,  vicar, 
or  other  minister  whatsoever,  who  ought  to  say  the  common 
prayer  and  shall  refuse  to  use  it  in  church,  to  one  year's  profits 
of  all  his  spiritual  promotions  and  one  month's  imprisonment  for 
the  first  offence,"  &c.,  and  yet  in  an  indictment  for  an  offence 
against  this  statute,  it  has  been  held  that  the  word  clericus  shows 
sufficiently  that  the  party  was  within  holy  orders,  although  the 
word  clerk  is  not  used  in  the  statute.  1  Hawk.  P.  C.  ch.  7. 
The  word  clerk  then  being  equivalent  to,  and  descriptive  of, 
clergyman  in  England  where  there  are  various  grades  of  clergy 
with  various  privileges  and  emoluments,  some  sinecures,  others 
with  cures.  I  conclude  a  fortiori,  that  the  word  clerk  describes 
a  clergyman  with  sufficient  certainty  here,  where  no  such  variety 
exists,  and  where  no  ambiguity  can  arise  as  to  the  character  in 
which  the  defendant  acted. 

But  it  has  been  argued  that  where  a  statute  creates  an  offence, 
the  words  of  description  should  be  precisely  pursued  in  an  indict- 
ment  under  the  statute.  The  quotation  just  mentioned,  respect- 
ing the  exposition  of  the  statute  of  Eliz.  is  alone  an  answer  to, 
and  obviates  this  objection  ;  for  there  the  word  clerk  was  not 
used  and  yet  it  might  have  been  insisted  there,  as  it  has  been 
here,  that  the  word  clerk  might  refer  to  and  describe  a  clerk 
of  court,  and  so  by  possibility  the  defendant  be  innocent  notwith- 
standing the  indictment  be  literally  true ;  or  it  might,  with  a 
fairer  prospect  of  success,  have  been  urged  that,  though  clerk 
meant  clergyman,  yet  it  might  be  understood  as  applicable  to 
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the  regular  clergy  instead  of  the  secular  clergy  and  therefore 
not  contemplated  by  that  statute.  If  the  offender  be  brought 
within  the  purview  of  a  statute,  it  is  sufficient ;  and  if  by  a  ra- 
tional construction  of  the  whole  indictment  a  person  is  described 
wiih  such  certainty  that  it  is  impossible  to  mistake  him  for 
another,  or  the  character  in  which  he  acted  ;  or  that  he  may 
know  how  to  defend  himself  against  the  charge  ;  or  that  he  may 
plead  in  bar  of  another  prosecution  ;  or  if  it  can  judicially  appear 
to  the  Court  what  punishment  is  proper,  such  an  indictment 
ought  to  be  sustained.  In  the  case  now  before  us,  the  traverser 
has  been  convicted  of  having  in  character  of  clerk,  solemnized 
marriage.  If  the  word  clerk  receives  one  acceptation  the  offence 
is  indisputably  made  out :  if  tortured  to  mean  a  clerk  of  a 
court  or  any  thing  else  except  minister,  then  he  cannot  be  guilty 
of  solemnizing  marriage,  though  that  fact  is  expressly  found  by 
the  jury.  In  one  sense  of  the  word,  the  defendant  may  have 
consummated  the  marriage :  in  the  other  he  could  not.  In  this 
view  of  the  case  no  rule  of  construction  justifies  the  Court  to 
lay  hold  of  a  solitary  expression  for  the  purpose  of  acquitting 
the  traverser;  when  a  liberal  view  of  the  whole  indictment 
taken  together  with  the  verdict  could  leave  no  doubt  on  the 
mind  as  to  the  character  in  which  he  acted.  Though  judgments 
in  favor  of  life  and  in  avoidance  of  penalties  are  generally  con- 
strued strictly,  yet  they  are  expounded  like  other  writings  by 
taking  them  altogether  and  introducing  one  part  in  explanation 
of  another,  (4  Com.  Dig.  397,  G.  5,)  so  that  a  general  or 
ambiguous  expression  may  be  rendered  certain ;  and  certainty 
to  a  common  intent  is  sufficient  in  an  indictment.  Co.  Litt. 
303,  a ;  5.  Co.  121,  a. 

There  seems  more  difficulty  in  the  second  objection,  that  the 
indictment  does  not  set  out  the  want  of  the  guardian's  consent ; 
but  still  I  am  inclined  to  think  that  this  omission  is  not  fatal. 
It  is  a  rule  that  when  there  is  a  negative  in  the  description  of 
an  offence  in  a  statute,  the  affirmative  of  which  would  excuse 
the  traverser,  it  need  not  be  set  forth  in  the  indictment,  but  must 
be  pleaded  by  the  defendant  or  shown  as  his  excuse  or  justifica- 
tion. 5  T.  R.  84 ;  1  Hawk.  P.  C.  ch.  10 ;  2  Hawk.  ch.  25 ; 
^  115 ;  2  Ld.  Raym.  1370 ;  2  Burr.  1035.  And  I  can  find  nothing 
which  looks  like  an  exception  to  this  rule  but  cases  of  indict- 
ments in  England  for  offences  under  the  game  laws,  where  the 
qualifications  must  be  all  negatived  in  the  indictment.  This  may 
be  accounted  for  on  the  ground  of  there  being  an  immense 
number  of  statutes  restrictive  of  the  privilege  of  killing  game, 
commencing  as  early  as  13  Rich.  2,  with  such  a  variety  of  pe- 
nalties and  qualifications,  that  it  might  be  uncertain  what  judg- 
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ment  the  court  could  render  or  by  what  evidence  the  traverser 
could  protect  himself,  unless  the  supposed  offence  should  be 
reduced  to  the  most  definite  and  unquestionable  form.  Another 
reason  why  the  game  laws  form  an  exception  to  the  general 
rule  may  be,  that  the  offences  under  them  are  punishable  by 
justices  of  the  peace,  whose  limited  jurisdiction,  the  supreme  courts 
have  been  unwilling  to  enlarge  or  favor.  But  in  the  case  of 
the  Queen  v.  Matthews,  14  Vin.  3,  S.  C.  (10  Mod.  27,)  on  an 
exception  taken  to  a  conviction  on  4  and  5  Anne,  for  the  preser- 
vation of  game,  it  was  held  that  if  it  had  been  laid  generally, 
"  that  he  not  being  a  person  qualified  according  to  the  law,"  it 
would  have  been  well  enough  ;  but  the  qualifications  having  been 
distinctly  and  severally  mentioned,  the  omission  of  one  is  fatal. 
It  might  perhaps  have  been  sufficient  if  the  indictment  in  the 
present  case  had  barely  stated  the  solemnization  of  the  marriage 
of  an  infant,  omitting  consent  altogether,  because  the  mischief 
intended  to  be  avoided  by  the  law,  was  the  improper  influence 
which  might  be  used  on  persons  wanting  discretion  and  judg- 
ment to  direct  them  in  so  important  a  step  as  marriage,  and 
any  thing  which  would  justify  or  excuse  such  intermeddling  might 
come  out  in  evidence  or  be  pleaded.  The  prosecutor  cannot 
prove  the  negative,  that  consent  was  not  given  in  writing,  but 
the  traverser  could  have  done  so ;  and  the  law  evidently  meant 
to  impose  on  him  this  necessity  by  requiring  a  license  in  writ- 
ing properly  authenticated,  thereby  furnishing  defendant  with 
the  means  of  justifying  himself;  this  being  in  writing  might  and 
ought  to  have  been  preserved  if  it  ever  existed.  When  the 
parent  delivers  this  writing  to  the  minister,  it  is  no  longer  within 
his  control  or  of  any  other  person  except  the  minister,  and 
therefore  it  would  be  requiring  an  impossibility  to  insist  on  its 
being  produced  on  the  part  of  the  prosecution,  and  it  is  a  rule 
that  that  which  need  not  be  proved  need   not  be  averred. 

The  statute  of  additions  is  said  to  be  in  force  in  Maryland. 
Be  it  so.  1  Hawk.  c.  7,  shows  that  clerk  is  definite  enough ; 
clerk  is  a  good  addition  for  a  doctor  of  divinity.  2  Hawk.  c. 
23,  §  109.  The  addition  should  refer  plainly  to  the  person  in- 
dicted, so  that  one  may  not  be  substituted  for  another.  But  it 
has  been  objected,  that  the  person  who  drew  this  indictment  was 
sensible  that  the  indictment  should  have  been  special  in  its  aver- 
ment of  the  requisites  of  the  law,  and  having  inserted  some,  the 
omission  of  others  is  fatal.  This  offence  is  in  my  opinion  com- 
pletely stated  by  making  out  either  alternative  requisite,  and  the 
guardian's  consent  is  as  distinct  from  the  parent's  as  if  it  had 
been  in  another  section  —  as  much  so  as  the  written  license  of 
the   clerk,  which   is   also   made  a   protective  requisite;    and  it 
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has  not  been  contended  that  the  indictment  should  have  nega- 
tived that.  But  with  respect  to  the  insertion  of  one  requisite  and 
the  omission  of  others;  where  an  indictment  is  brought  on  a 
statute  which  has  general  prohibitory  words,  it  is  sufficient  to 
charge  the  offence  generally  in  the  words  of  it ;  and  if  a  subse- 
quent statute  or  clause  in  the  same  statute,  excuse  or  except 
persons  particularly  circumstanced  out  of  the  general  words,  it 
must  be  pleaded,  or  given  in  evidence :  as  an  indictment  on  5 
Ehz.  c.  4,  for  exercising  the  trade  of  a  tanner,  not  having  served 
an  apprenticeship  of  seven  years,  is  sufficient  without  averring 
the  want  of  other  qualifications,  &c. 

But  when  the  words  of  a  statute  are  descriptive  of  the  nature 
of  the  offence  or  the  purview  of  the  statute,  or  are  necessary  to 
give  a  summary  jurisdiction,  the  indictment  must  specify  it  in 
particular  words,  as  game  acts  ;  swearing ;  counterfeiting  coin  ; 
&c.  4  Com.  Dig.  397,  G.  5.  An  indictment  need  not  ascer- 
tain more  than  shows  the  offence,  not  that  which  aggravates 
it.  4  Com.  Dig.  398,  G.  5.  Nor  more  certainty  than  the  words 
of  the  statute  import.  But  it  should  use  terms  proper  or  pecu- 
liar to  the  offence.  If  an  offence  appears  in  the  indictment  for 
which  it  may  be  maintained  it  is  sufficient,  though  bad  in  other 
parts.  Com.  Dig.  408,  Judgment,  N. ;  1  Salk.  384,  385.  This 
offence  is  completely  slated  by  either  disjunctive. 

In  Tremaine's  P.  C,  a  person  was  indicted  under  the  statute 
of  Eliz.,  to  impose  a  pecuniary  fine  on  a  resident  within  the 
king's  realm  for  not  going  to  church,  not  having  a  reasonable 
excuse.  The  indictment  averred,  that  the  defendant  had  no  rea- 
sonable excuse,  but  omitted  his  being  a  resident  of  the  king's 
realm.  This  shows  that  the  insertion  of  one  of  the  requisites  does 
not  render  it  necessary  to  enumerate  them  all.  4  Hawk.  c.  10, 
says  it  is  unnecessary  to  negative  the  excuse.  The  obvious 
meaning  and  purview  of  the  law  is  that  the  consent  of  the 
parents  is  to  be  had  if  there  be  any  capable,  &c.  ;  if  not,  then  of 
the  guardian,  if  there  be  one  legally  appointed.  The  traverser's 
counsel  have  resisted  the  claim  of  the  United  States  on  another 
ground :  that  it  is  uncertain  from  the  indictment  when  he  was 
clerk,  —  whether  at  the  time  of  the  supposed  offence  committed, 
or  at  the  date  of  the  indictment. 

In  2  Hawk.  P.  C.  ch.  25,  <^  61,  114,  it  is  said  to  be  a  suf- 
ficient description  of  a  defendant  to  say  that  he,  existens  so  and 
so,  as  brings  him  within  the  purview  of  the  statute,  did  the  act 
without  alleging  that  he  was  so  at  the  time  of  the  fact;  that 
shall  be  intended :  but  where  existens  applies  to  the  fact,  it  is 
otherwise  ;  as  if  an  indictment  states  that  A  disseized  B  of  land 
being  the  freehold  of  the  said  B,  it  is  fatal,  because  it  is  indif- 
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ferent  whether  it  was  B's  freehold  at  the  time  of  the  disseisin, 
or  the  finding  the  indictment  —  and  in  section  61,  it  is  said  to 
be  the  natural  construction  of  the  participle  existens  going  before 
the  verb  to  which  it  is  the  nominative  ;  but  in  the  case  of  the 
disseisin,  it  is  doubtful  whether  it  is  nominative  to  the  verb,  or 
applied  to  the  thing  which  is  the  subject  of  the  action ;  so  that 
the  difference  as  to  its  construction  appears  to  be  between  its 
application  to  the  person  and  the  fact,  and  Johnson's  case,  Cro. 
Jac.  610,  is  pointed  in  support  of  this  distinction.  So,  4  Cora. 
Dig.  397  ;  2  Roll.  226. 

From  the  view  I  have  taken  of  the  points  submitted  to  the 
Court,  it  would  appear  to  be  over  nice  and  critical  if  this  judg- 
ment should  be  arrested,  and  in  the  language  of  a  learned  law 
writer,  "  as  on  the  one  hand  the  court  will  not  by  any  argument 
or  inference  condemn  for  a  crime  whereof  the  jury  have  not 
found  the  party  guilty ;  so  on  the  other  hand  it  will  not  suffer 
him  to  escape  on  a  trivial  exception  :  but  the  judgment  must  be 
in  great  measure  left  to  the  discretion  of  the  court,  who  from 
the  circumstances  of  each  particular  case,  the  comparison  of 
precedents,  and  the  plain  reason  of  the  thing,  seem  to  have  gone 
within  those  rules  as  near  as  possible."  In  a  case  circumstanced 
like  the  one  before  us,  where  the  indictment  brings  the  offence 
within  the  purview  of  the  statute ;  where  the  traverser  with  a 
knowledge  of  the  infancy  of  the  daughter,  solemnizes  a  marriage 
without  the  consent  of  her  parents,  and  without  pleading  or 
showing  any  justification  or  excuse,  I  think  the  judgment  should 
not  be  arrested. 


Ball  v.  Patterson. 

In  trover  for  "a  chest  containing  sundry  tools,"  and  a  "trunk  containing  sundry 
clothes,"  the  plaintiff  cannot  give  evidence  of  the  value  of  the  tools  and  clothes  ; 
the  defendant  being  charged  only  with  the  conversion  of  the  chest  and  trunk  con- 
taining the  tools  and  clothes,  and  not  of  the  tools  and  clothes  themselves. 

Trover  for  "  a  chest  containing  sundry  tools  "  and  "  a  trunk 
containing  sundry  clothes." 

Mr.  F.  S.  Keijy  for  the  defendant,  objected  to  the  evidence 
of  the  value  of  the  tools,  the  conversion  of  the  chest  and  trunk 
only,  being  averred.     The  conversion  is  the  gist  of  the  action. 

Mr.  Law,  contra.  The  trover  is  of  a  "  chest  containing  sun- 
dry tools,"  and  "a  trunk  containing  sundry  clothes."  The 
conversion  is  of  the  said  chest,  and  the  said  trunk ;  that  is,  the 
chest  containing  the  tools,  and  the  trunk  containing  the  clothes. 
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Mr.  Caldwell,  for  the  defendant.  If  it  is  a  charge  for  con- 
verting the  tools  and  clothes,  it  is  too  vague  and  uncertain. 

The  Court  (Thruston,  J.,  doubting,)  was  of  opinion  that 
the  defendant  was  charged  only  with  converting  the  trunk  and 
the  chest,  and  not  the  tools  and  clothes,  and  of  course  evidence 
of  the  value  of  the  tools  and  clothes  was  immaterial. 


The  United  States  v.  George  Maxwell. 

On  an  indictment  for  bigamy,  a  person  who  has  an  action  pending  against  the  pri- 
soner for  goods  furnished  to  the  supposed  first  wife,  is  an  incompetent  witness  (by 
reason  of  his  interest)  to  prove  the  first  marriage. 

QiuBre,  —  Whether,  after  a  nolle  prosequi,  entered  without  the  defendant's  consent,  and 
after  the  jury  is  sworn,  he  can  be  held  to  answer  again  for  the  same  offence  1 

Indictment  for  bigamy. 

The  right  of  peremptory  challenge  was  allowed  to  the  defend- 
ant without  being  questioned  by  the  Attorney  for  the  United 
Slates. 

Mr.  F.  S.  Key  and  Mr.  Morsell,  for  the  defendant,  objected 
to  a  witness  because  interested ;  the  witness  having  a  suit 
against  the  defendant  for  necessaries  furnished  to  the  first 
wife.  The  verdict  in  this  cause  is  prima  facie  evidence  of  the 
marriage  in  that  suit.  So  in  an  indictment  for  forgery,  the  party 
whose  name  is  forged  is  not  a  competent  witness.  So  in  per- 
jury, a  conviction  is  conclusive  evidence  in  another  suit.  Bui. 
N.  P.  245 ;  Boijle  v.  Boyle,  3  Mod.  164  ;  S.  P.  McNally,  142. 
In  Dr.  Dodd's  case,  Ld.  Chesterfield  was  rejected  until  he  had 
a  release  from  the  obligee  named  in  the  forged  bond.  Peake, 
100  ;  Rex  v.  Whiting,  1  Salk.  283. 

Mr.  Jones,  contra.  The  authorities  cited  only  go  to  the  cases 
of  forgery  or  perjury.  Here  the  witness  says  on  the  voir  dire 
that  he  does  not  consider  himself  as  interested.     McNally,  140. 

If  evidence  at  all,  it  is  conclusive,  if  not  conclusive  it  is  no 
evidence.  A  conviction  for  assault  and  battery  cannot  be  given 
in  evidence  in  the  civil  suit.  The  cases  in  BuUer  are  between 
the  same  parties.  Abrahams  qui  tarn  v.  Bunn,  Peake,  95; 
McNally,  107,  144. 

The  Court,  (Cranch,  C.  J.,  doubting,)  decided  that  the  wit- 
ness was  incompetent,  by  reason  of  the  interest,  being  inclined 
to  think  that  the  verdict  might  be  given  in  evidence  for  the 
witness  in  his  suit  for  the  support  of  the  first  wife. 

Mr.  Jones,  for  the  United  Slates,  offered  a  nolle  prosequi  to  be 
entered,  and  the  jury  was  discharged. 

Mr.  Jones,  then  moved  the  Court  to  bind  the  prisoner  over  to 
answer  to  such  an  indictment  at  the  next  term. 
51* 
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The  Court  said  they  should  take  time  to  consider  till  to- 
morrow. 

Mr.  Key  objected  that  the  court  could  not  recommit  the  pri- 
soner, as  there  was  no  charge  upon  the  oath  of  a  competent 
witness. 

The  question  does  not  appear  to  have  been  moved  again. 


RiGGS  V.  St.  Clair. 

A  request  by  the  indorser  of  a  note  to  the  holder,  to  push  the  maker,  is  not  evidence 
of  waiver  of  demand  and  notice ;  but  is  evidence  from  which  the  jury  may  infer  due 
demand  and  notice. 

The  insertion  of  the  words  "  value  received,"  after  an  indorsement,  does  not  avoid  the 
note  unless  done  with  the  privity  of  the  plaintiff. 

Assumpsit  upon  F.  L.  Hamilton's  note  indorsed  by  the  defend- 
ant, 28th  of  May,  1808,  at  sixty  days;  protested  2d  of  August. 

Mr.  Caldtoell,  for  the  defendant.  The  demand  ought  to  have 
been  on  the  30th  or  31st  of  July. 

Mr.  F.  S.  Key,  contended  that  the  subsequent  conversation, 
in  which  the  defendant  requested  the  plaintiff  to  pursue  Hamil- 
ton and  expressed  uneasiness,  is  evidence  of  a  due  demand  and 
notice,  or  of  waiver  of  notice. 

Mr.  Caldwell.  If  the  conversation  was  under  ignorance  of  the 
fact  that  due  notice  was  not  given,  it  is  immaterial.     Chitty,  102. 

Mr.  Caldwell,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury  that  the  letter  and  conversation  were  not  evidence  of  a 
waiver  of  demand  on  the  drawer,  or  of  due  notice  to  the  defend- 
ant. 

The  Court  gave  the  instruction,  (Fitzhugh,  J.,  contra.) 

Mr.  F.  S.  Key,  then  prayed  the  Court  to  instruct  the  jury  that 
the  conversation  was  evidence  from  which  the  jury  might  infer 
due  demand  and  notice,  and  the  Court  gave  the  instruction. 

Mr.  Caldioell,  for  the  defendant,  contended  that  the  words 
value  received  were  inserted  since  it  was  indorsed,  and  therefore 
avoided  the  note.     Master  v.  Miller,  4  T.  R.  320. 

The  Court  was  of  opinion  that  the  alteration  was  immaterial, 
and  did  not  avoid  the  note  unless  it  was  made  with  the  privity 
of  the  plaintiff. 

Mr.  Caldwell  then  prayed  the  Court  to  instruct  the  jury  that  if 
they  should  be  satisfied  by  the  evidence  that  the  note  was  in- 
dorsed by  the  defendant  to  give  a  credit  to  the  note  and  to  be 
discounted  at  tlie  bank ;  that  it  was  not  discounted,  but  passed 
away  by  Hamilton  to  Riggs,  who  took  it  in  lieu  of  another 
smaller  note  of  Hamilton's  and  paid  the  difference  in  cash,  the 
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plaintiff  cannot  recover   against  the  defendant  more   than   the 
amount  of  the  money  so  paid. 

But  the  Court  refused,  upon  the  principle  of  negotiability  of 
the  note.  The  plaintiff  is  only  bound  to  show  that  he  came 
fairly  by  it,  as  in  the  case  of  a  note  payable  to  bearer,  and  lost 
or  stolen,  &c. 


The  United  States  v.  John  Toms. 

Peremptory  challenge  refused  in  a  case  of  horse  stealing.  Continuance,  prayed  on 
account  of  the  absence  of  a  witness  who  could  testify  that  he  heard  another  man 
confess  that  he  had  stolen  the  horse,  refused. 

Indictment  for  stealing  John  Cannon's  horse. 

Upon  the  authority  of  the  United  States  v.  McPherson,  in  this 
Court  at  December  term,  1807,  the  prisoner  was  refused  the 
right  of  challenge,  the  offence  having  been  decided  to  be  simple 
larceny  under  the  Act  of  Congress. 

The  Court  refused  a  continuance  on  the  ground  of  the  absence 
of  a  witness  who  would  swear  that  he  heard  another  man  con- 
fess that  he  stole  such  a  horse  from  John  Cannon,  the  Court 
being  of  opinion  that  it  was  not  competent  evidence. 


Ball  v.  Pattejison. 

A  declaration  in  trover  for  "  a  tool-chest  containing  divers  tools,  and  working  uten- 
sils," and  a  "  trunk  containing  clothes,"  is  suflSciently  certain. 

The  declaration  having  been  amended,  and  a  verdict  ren- 
dered for  the  plaintiff,  the  defendant  moved  in  arrest  of  judgment 
for  uncertainly  of  the  declaration,  which  was  for  "  a  tool-chest 
containing  divers  tools  and  working  utensils,"  and  "  a  trunk 
containing  clothes." 

Mr.  Caldwell,  for  the  defendant.  A  chest  of  tools  would  have 
been  good  ;  but  a  chest  containing  divers  tools  and  working  uten- 
sils, is  not.     It  is  too  vague.     Bottomly  v.  Harrison,  2  Str.  809. 

The  Court  was  of  opinion  that  the  declaration  was  good  as  to 
the  trunk  and  chest,  and  tools  and  clothes. 

Judgment  for  the  plaintiff. 
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Lenox  v.  The  Corporation  of  Georgetown. 

The  corporation  of  Georgetown  could  not  impose  a  penalty  on  hack-owners  residing 
out  of  Georgetown,  for  bringing  passengers  into  Georgetown  from  the  city  of  Wash- 
ington, if  they  take  only  the  city  price  for  driving  to  the  verge  of  the  city. 

Appeal  from  a  conviction  before  a  justice  of  the  peace  of 
Georgetown  on  the  by-law  of  Georgetown,  being  a  supplement 
to  the  act  for  licensing  hacks,  for  conveying  a  passenger  into 
Georgetown  in  a  city  hack  without  taking  out  a  license  from  the 
corporation  of  Georgetown. 

Mr.  Jones,  for  Lenox.  The  streets  of  Georgetown  are  com- 
mon highways.  If  the  hack-owner  be  not  a  resident  of  George- 
town, and  if  he  charges  nothing  for  carrying  the  passenger  into 
Georgetown  ;  if  he  only  charges  for  carrying  him  to  the  western 
limits  of  the  city  ;  he  does  not  violate  the  by-law. 

Mr.  F.  S.  Key,  contra.  The  contract  was  to  take  the  passenger 
from  the  Capitol  to  the  Union  Tavern,  in  Georgetown.  It  is  true 
he  took  no  more  than  the  price  limited  by  the  by-law  of  the  city 
of  Washington,  for  carrying  him  to  the  western  limits  of  the  city  ; 
but  it  was  part  of  the  contract  to  carry  him  to  the  Union  Tavern. 

There  is  no  fixed  price  in  the  city  ;  the  by-law  of  the  city  is 
only  that  the  price  shall  not  exceed  certain  rates. 

The  Court  was  of  opinion  that  the  corporation  of  Georgetown 
could  not  lawfully  pass  such  an  ordinance,  imposing  a  penalty  on 
hack-owners  residing  out  of  the  town  of  Georgetown  for  bringing 
into  Georgetown  from  elsewhere  passengers,  under  the  circum- 
stances in  the  case  stated,  namely,  taking  only  the  city  price  for 
driving  to  the  verge  of  the  city. 

Judgment  reversed. 


Wilson  v.  The  Marshal  of  the  District  of  Columbia. 

When  a  debtor  is  in  the  prison  bounds,  the  Court  will  not  award  a  habeas  corpus  to 
discharge  him  on  the  ground  that  his  creditor  has  refused  to  pay  his  daily  allowance. 

Motion  for  habeas  corpus  to  bring  up  W.  Wilson,  a  debtor 
confined  in  the  prison  bounds  of  Alexandria,  upon  a  capias  satis- 
faciendum  in  a  civil  cause,  to  be  discharged.  The  marshal  having 
demanded  of  the  creditor  the  daily  allowance  according  to  the 
Act  of  Congress  3d  of  March,  1803,  [2  Stat,  at  Large,  237,] 
which  the  creditor  refused  to  pay.  Notice  of  this  motion  had 
been  served  on  Colonel  Simms,  the  agent  of  the  creditor. 

Mr.  E.  J.  Lee,  for  Wilson.     There  is  no  difference  between 
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imprisonment  within  the  walls  of  the  prison-house  and  the  walls 
of  the  prison-yard.  The  statute  says  that  the  party  keeping 
within  the  bounds  shall  be  "adjudged  in  law  a  true  prisoner." 

The  Court  refused  to  issue  the  habeas  corpus,  saying  that  they 
would  not  m  this  ex  parte  summary  mode  undertake  to  decide 
the  question  of  law.  Mr.  Wilson,  if  he  chose  to  run  the  risk  of 
involving  his  sureties,  might  depart ;  or  if  the  marshal  was  satis- 
fied, he  might  discharge  him  ;  or  if  the  marshal  refused,  he  might 
bring  his  action  of  false  imprisonment. 

Mr.  Lee  afterwards  applied  to  the  Supreme  Court  of  the  United 
States,  who  refused  to  award  a  habeas  corpus,  not  being  satisfied 
that  a  habeas  corpus  is  the  proper  remedy  in  a  case  of  arrest  under 
civil  process.  6  Cranch,  52. 

» 

Carroll  v.  H.  Whitcroft,  Treasurer  of  the  city  of  Washington. 

The  Act  of  Maryland,  1785,  c.  34,  which  forbids  the  replevin  of  goods  distrained  for 
public  dues,  is  not  applicable  to  the  corporation  taxes  of  the  city  of  Washington. 

Replevin  of  personal  property  distrained  for  taxes  due  to  the 
city  of  Washington. 

Mr.  Caldwell  and  Mr.  Key,  for  the  defendant,  objected  that 
by  the  Act  of  Maryland,  1785,  c.  34,  and  1790,  c.  53,  goods  dis- 
trained for  taxes  cannot  be  replevied,  and  moved  to  quash  the 
writ  of  replevin.  The  question  is  whether  the  law  of  Maryland  is 
applicable  to  taxes  imposed  by  the  corporation  of  Washington 
on  its  inhabitants.     They  are  within  the  same  reason. 

In  the  case  of  Taylor  v.  Varden,  at  the  last  terra  of  the  Court, 
the  law  of  Maryland  respecting  sales  for  taxes  was  considered  by 
both  sides  as  in  force. 

Mr.  Lata,  and  Mr,  Jones,  contra.  The  Act  of  Maryland  of 
1785,  applies  only  to  the  State  taxes  of  Maryland,  and  applies 
only  to  collectors  of  such  taxes.  It  does  not  apply  to  county 
taxes  ;  a  fortiori  not  to  corporation  taxes.  It  applies  only  to  col- 
lectors of  arrearages  of  State  taxes.  So  also  the  act  of  1790.  By 
the  act  of  1786,  c.  12,  the  commissioners  are  to  hear  complaints 
of  abuse  of  the  power  of  distress.  The  Act  of  Maryland  did  not 
apply  to  the  corporation  taxes  of  Baltimore  or  Annapolis. 

Mr.  F.  S.  Key,  in  reply.  The  law  does  not  apply  to  the  city 
of  Annapolis.  There  never  was  a  Stale  tax  in  Maryland.  The 
only  taxes  are  county  taxes,  laid,  and  the  collectors  appointed 
by  the  Levy  Court.  The  law  applies  to  county  collectors,  and 
with  the  same  reason  to  the  city  of  Annapolis. 

The  Court  (nem.  con.)  was  of  opinion  that  the  Act  of  Mary- 
land did  not  apply  to  taxes  laid  by  the  corporation  of  Washing- 
ton ;  and  refused  to  quash  the  replevin. 
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Handy  v.  Joel  Brown. 

An  infant  cannot  bind  himself  as  an  apprentice ;  nor  can  a  master  assign  the  indenture 

of  his  apprentice. 

Habeas  corpus  and  petition  to  discharge  an  apprentice. 

Brown,  the  master,  being  about  to  leave  Georgetown,  assigned 
the  apprentice,  with  his  shop,  to  another  person.  The  articles  of 
apprenticeship  were  merely  a  contract  between  the  boy  (who  was 
sixteen  years  old)  and  the  master. 

Mr.  Jones,  for  the  petitioner.  There  are  only  three  modes  of 
binding  under  the  Act  of  Maryland,  namely,  by  the  Orphans' 
Court,  by  two  justices  of  the  peace,  or  by  the  father.  These 
indentures  are  not  binding  on  the  infant ;  and  whether  binding  or 
not,  the  master  could  not  assign  them. 

Mr.  F.  S.  Key,  contra.  This  is  not  a  contract  for  personal  in- 
struction. The  indentures  say,  "  teach  or  cause  to  be  taught." 
All  contracts  for  necessaries  are  binding  on  an  infant.  This  is  a 
contract  for  food,  clothing,  and  instruction ;  all  of  which  are 
necessaries. 

The  Court  (Fitzhugh,  J.,  absent,)  discharged  the  petitioner  ; 
it  not  being  a  binding  within  the  Act  of  Assembly  of  Maryland, 
1793,  c.  45.  If  the  indenture  is  binding  as  an  agreement,  still  it 
does  not  create  the  relative  obligations  of  master  and  apprentice, 
under  the  act ;  and  if  it  did,  the  14th  section  forbids  the  assign- 
ment except  in  the  case  of  the  death  of  the  master. 
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ABATEMENT. 

1.  If  one  of  two  joint  partners,  or  contractors,  is  sued  alone  upon  a  joint  contract, 

he  must  plead  it  in  abatement ;  he  cannot  take  advantage  of  it  upon  the  general 
issue.     Ulementson  v.  Beatty,  178. 

2.  The  writ  is  not  abated  by  substituting  the  assignee  as  plaintiff  in  place  of  the 

banknipt.     Wise  v.  Decker,  190. 

3.  After  a  general  appearance  the  defendant  may  plead  in  abatement  that   the 

capias  was  not  properly  served.     Knox  v.  Summers,  260. 

4.  To  support  a  plea  in  abatement  for  not  naming  all  the  joint  promisors,  it  is  not 

necessary  for  the  defendant  to  prove  that  the  plaintiff  knew  that  he  was  dealing 
with  a  copartnership.    Norwood  v.  Sutton,  327. 

ACCESSORY. 

There  cannot  be  an  accessory,  at  common  law,  to  an  offence  wliich  does  not  amount 
to  felony.     United  States  v.  Williams,  174. 

ACCIDENT. 

A  casualty  happening  against  the  will,  and  without  the  negligence  or  other  default 
of  the  party  is,  as  to  him,  an  inevitable  casualty.    Hodgson  v.  Dexter,  109. 

ACKNOWLEDGMENT. 

The  execution  of  a  deed  need  not  be  proved  by  the  witnesses  if  it  be  acknowledged 
and  recorded.     Edmondson  v.  Lovell,  103. 

ACCOUNT. 

1 .  Tlic  account  annexed  to  the  declaration, "  for  sundry  matters  properly  chargeable 

in  account  as  by  account  annexed,"  need  not  be  such  as  is  per  se  evidence  under 
the  Maryland  Act  of  1729,  c.  20.     McLaughlin  v.  Turner,  476. 

2.  A  set-off,  or  account  in  bar,  must  be  filed  one  term  before  trial,  in  Alexandria. 

Janney  v.  Baggott,  503. 

3.  On  a  count "  for  sundry  matters  properly  chargeable  in  account,"  the  plaintiff 

may  give  evidence  of  money  lent,  although  no  account  was  filed,  or  annexed  to 
the  declaration.    Lovejoy  v.  Wilson,  102. 

ACTION  UPON  THE  CASE. 

1.  A  person  who  has  the  right  to  do  an  act,  has  a  right  to  use  the  necessary 

means.    Hooe  v.  Mayor  Sf  Com.  Alexandria,  98. 

2.  The  principal  is  liable  for  the  conduct  of  his  agent  while  acting  in  his  employ- 

ment, although  he  act  without,  or  contrary  to,  his  order.    Ibid. 

3.  Full  costs  arc  allowed  upon  a  verdict  for  one  cent  damages,  in  an  action  upon 

the  case  for  damages  occasioned  by  raising  the  level  of  me  street.    Ibid. 

4.  In  an  action,  on   the   case   against  a  deputy-postmaster,  for  negligence,  the 

instructions  of  the  postmaster-general  may  be  given  in  evidence.  Dunlop  v. 
Munroe,  536. 

5.  A  deputy-postmaster  and   his  clerks,  are  only  bound  to  use  such  cs\ro  and 

diligence  in  the  discharge  of  their  duties,  as  a  prudent  man  exercises  in  his  own 
affairs.     Ibid. 

6.  Deputy-postmasters  are  civilly  liable  for  the  acts  of  their  servants  and  clerks  : 

but  the  neglect  of  the  servant  or  clerk  cannot  be  given  in  evi<lence  upon  a 
count  charging  the  loss  to  have  been  incurred  by  the  neglect  of  tlie  deputy- 
postmaster  himself.    Ibid. 
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ADDITION. 

The  addition  "  clerk  "  to  the  name  of  the  defendant  is  not  a  sufficient  averment  that 
he  was  at  the  time  of  the  marriage,  a  minister  duly  authorized  to  celebrate  that 
rite.     United  States  v.  McCormick,  593. 

ADJOURNMENT. 

An  adjourned  term  is  an  extension  of  the  preceding  session,  and  has  no  jurisdiction 
over  office  judgments  rendered  between  the  original  and  the  adjourned  term. 
Memorandum,  159. 
ADMINISTRATION. 

1.  The  declaration  need  not  state  by  whom  the  letters  testamentary  were  granted. 

Cawood  V.  Nichols,  180. 

2.  Although  the  plaintiffs  name  themselves  administrators,  yet,  if  they  have  not 

made  profert  of  their  letters  of  administration,  they  are  not  bound  to  give  oyer 
of  them.    Mason's  Adm.  v.  Lawrason,  190. 

3.  Administrators  are  bound  to  plead  before  the  expiration  of  the  year.    Buckley  v. 

Bealty's  Adm.  245. 

4.  An  administrator  in  Alexandria  county,  has  a  right  at  law  to  give  a  preference 

to  a  creditor  by  confessing  a  judgment ;  and  a  court  of  equity  will  not  inter- 
fere by  injunction.     Wilson  v.  Wilson,  255. 

5.  The  administrator  of  appearance-bail  cannot  be  allowed  to  appear  as  appearance 

bail  and  plead  for  the  principal.    Finley  v.  McCarthy,  266. 

6.  A  defendant  who  obtained  letters  of  administration  in  Fairfax  county  in  Virginia 

before  the  District  of  Columbia  was  separated  from  it,  cannot  in  a  suit  in  the 
district,  after  its  separation,  sustain  the  plea  of  "  never  administrator."  Court- 
ney V.  Hunter's  Adm.  265. 

7.  A  promise  by  an  administrator  in  consideration  of  assets,  is  a  promise  as  admi- 

nistrator, and  the  judgment  is  de  bonis  testatoris.  Ibid.  Faxon  v.  Dyson's 
Adm.  441. 

8.  If  the  sureties  of  an  administratrix  reside  out  of  the  district,  a  ne  exeat  will  be 

granted  to  restrain  her  from  moving  away  with  the  goods  of  the  deceased  before 
final  settlement  of  her  administration  accounts.  Patterson  v.  McLaughlin  et  al. 
352. 

9.  An  action  will  not  lie  against  the  sureties  in  an  administration  bond  until  the 

plaintiff  shall  have  proved  his  debt,  and  a  devastavit,  in  an  action  against  the 
administrator.     Gilpin  v.  Oxley,  568. 

AGENT. 

1 .  The  principal  is  liable  for  the  conduct  of  his  agent  while  acting  in  his  employ- 

ment, although  he  act  without  or  contrary  to  his  order.  Hooe  v.  Mayor  Sj-  Com. 
Alexandria,  98. 

2.  Selling  spirituous  liquors  by  the  servant,  is  selling  by  the  master.     United  States 

V.  Voss,  101. 

3.  The  principal  is  liable  to  the  penalty  of  the  statute  of  Maryland  who  suffers  his 

agent  to  keep  a  gaming-table  contrary  to  law.     United  States  v.  Conner,  102. 

4.  A  public  agent,  contracting  for  public  use,  is  not  personally  liable  although  he 

contract  under  his  seal.    Hodgson  v.  Dexter,  109. 

5.  An  agent  of  the  plaintiff  has  a  right  to  enter  the  house  of  the  defendant,  with  an 

officer,  to  show  him  the  goods  to  be  taken  on  a  fieri  facias;  and  the  authority 
of  the  agent  need  not  be  in  writing,  but  may  be  proved  by  the  testimony  of  the 
agent  himself.     United  States  v.  Baker,  268. 

6.  In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  plaintiff 

need  not  produce  written  evidence  of  the  authority  of  the  indorser's  agent  to 
indorse.    Miller  v.  Moore,  471. 

AGREEMENT. 

1.  Although  there  be  an  agreement  that  the  value  of  extra  work  should  be  ascer- 

tained by  persons  mutually  chosen,  yet,  if  such  valuation  has  not  been  actually 
made,  the  plaintiff  in  an  action  upon  a  quantum  meruit,  may  give  other  evidence 
of  the  value  of  the  work.     Baker  v.  Herty,  249. 

2.  The  court  will  not  enforce  the  private  agreements  of  counsel;  but  will  not  suffer 

parties  to  be  entrapped  by  such  agreements.    Moore  v.  Dulany,  341. 

3.  The  court  will  not  receive  parol  evidence  of  the  agreement  of  counsel  respecting 

the  admission  of  papers  in  evidence.    Lambert  v.  Smith,  361. 
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AGREEMENT,  (Continued.) 
4.  An  agreement  by  the  plaintiff  to  release  the  defendant  upon  his  executing  a  deed, 
is  a  good  defence  on  non  assumpsit;  the  deed  having  been  executed.    Bartleman 
V.  Douglass,  450. 

ALEXANDRIA. 

1.  The  Alexandria  by-laws  of  1784  apply  to  the  subsequent  addition  made  to  the 

town  by  the  act  of  1797.     Commonwealth  v.  Smith,  47. 

2.  A  declaration  against "  the  common  council  of  Alexandria  "  for  work  and  labor 

done  for  "  the  mayor  and  commonalty,"  must  show  how  the  new  corporation  is 
liable  for  the  debts  of  the  old.    Lyles  v.  Common  Council  of  Alexandria,  473. 

ALIENS. 

1 .  If  one  of  four  parceners  be  an  alien  the  land  descends  to  the  other  three.     Contee 

V.  Godfrey,  479. 

2.  A  British  subject  could  not,  in  1 793,  inherit  lands  in  the  United  States  from  a 

citizen  of  the  United  States.    Ibid. 

3.  The  statute  of  7  Anne,  c.  5,  §  3  does  not  apply  to  children  bom  under  the  same 

allegiance  with  that  of  their  father.    Ibid. 

4.  A  decree  of  partition  between  heirs,  some  of  whom  are  aliens,  does  not  esto]j 

those  who  are  not  aliens  from  claiming  the  whole  in  ejectment.    Ibid. 

AMENDMENT. 

1 .  An  information  may  be  amended  by  stating  that  the  penalty  accrued  to  the 

town,  instead  of  the  commonwealth.  Commonwealth  v.  Smith,  22.  United 
States  V.  Evans,  55.     United  States  v.  SJmck,  56. 

2.  In  slander,  the  plaintiff  may  have  leave  to  withdraw  his  general  replication  and 

file  a  general  demurrer,  and  the  court  will  permit  the  defendant  to  change  his 
plea.    iTGill  v.  Sheehee,  49. 

3.  The  defendant  may  have  leave  to  amend,  on  payment  of  the  costs  of  the  term,  or 

a  continuance,  at  the  plaintiff's  option.    Mubume  v.  Keames,  77. 

4.  Leave  may  be  given  to  substitute  a  general  demurrer  for  the  general  issue. 

Krouse  v.  SprogeU,  78. 

5.  The  court  will  not  give  leave  to  amend  by  changing  the  action  from  case  to 

covenant.    Scholfield  y.  Fitzhugh,  108. 

6.  The  court  will  give  the  defendant  leave  to  withdraw  the  plea  of  "covenants  per- 

formed," and  to  file  a  special  plea,  if  it  appear  to  be  a  plea  to  the  merits,  and 
not  decidedly  bad,  leaving  the  plaintiff  to  his  demurrer.     Gill  v.  Patten,  114. 

7.  After  a  writ  of  error  has  been  served  and  returned  to  the  supreme  court,  the 

record  is  no  longer  before  the  court  below,  and  cannot  be  amended,  although,  at 
an  adjourned  session  of  the  same  term,  it  appear  that  the  writ  of  error  has 
been  dismissed  in  the  court  above  at  the  request  of  the  party  praying  the 
amendment.     United  States  v.  Hooe,  116. 

8.  If  the  clerk  neglect  to  strike  out  a  judgment  as  ordered  by  the  court,  it  may  be 

done  by  order  of  the  court  at  the  next  term,  on  affidavit  of  the  facts.  United 
States  y.  Smith,  127. 

9.  A  declaration  may  be  amended,  by  leave  of  the  court,  by  inserting  the  names  of 

the  members  of  the  firm.     Tibbs  §•  Co.  v.  Parrott,  177. 

10.  The  court  will  not  give  leave  to  amend  a  demurrer  unless  it  goes  to  the  merits. 

Offutt  V.  Beaity,  213. 

11.  A  declaration  in  slander  may  be  amended  by  adding  a  new  charge.    Dougherty 

and  wife  v.  Bentley,  219. 

12.  The  writ  and  declaration  may  be  amended  by  correcting  the  corporate  name  of 

the  plaintiff.     Corporation  of  Georgetoum  v.  Beatty,  234. 

13.  The  court  will  not  permit  an  amendment  making  new  parties.    Morris  v.  Barney, 

245. 

14.  After  plea  of  "  property  in  the  defendant,"  the  court  will  permit  the  defendant  to 

plead  "property  in  a  stranger,"  on  payment  of  all  antecedent  costs,  and  a  con- 
tintiance  if  requested.    Semmes  v.  Oneale,  246. 

15.  If,  by  an  amendment,  the  nature  of  the  action  be  changed,  it  is  to  be  considered 

as  a  new  cause,  and  mav  be  continued  although  at  the  fifth  term  after  its  com- 
mencement.   Schnertzelly.  Purcell,2i6. 

16.  Substantial  amendments  must  be  upon  payment  of  full  costs.    Ferris  et  al.  v. 

Williams,  281. 

VOL.  I.  52 
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17.  A  writ  of  attacliment  and  ccwias  may  be   amended  before  condemnation,  by 

leave  of  the  court.     Birch  v.  Butler,  319. 

18.  A  material  amendment  of  a  bill  in  equity,  after  answer,  must  be  on  payment  of 

all  costs,  including  the  solicitor's  fee.     Wallace  v.  Taylor  et  al.  393. 

19.  When  leave  is  given  to  amend  on  payment  of  costs,  the  payment  is  not  a  condi- 

tion precedent  unless  so  specially  expressed  in  the  order.  Wigfield  v.  Dyer, 
403.    Butts  V.  Chapman,  570. 

20.  When  the  record  is  made  up  and  entered  in  the  record  book,  it  cannot  be  altered, 

unless  by  order  of  the  court  under  certain  circumstances.     Barnes  v.  Lee,  430. 

21.  The  plea  of  ^'■nul  tiel  record"  refers  to  the  time  of  the  plea  pleaded,  and  a  subse- 

quent amendment  of  the  record  does  not  affect  the  issue.    Ibid. 

22.  A  clerical  mistake  in  entering  a  judgment  may  be  corrected  at  a  subsequent 

term ;  and  an  execution  issued  thereon  may  be  quashed.  Pierce  v.  Turner,  433. 
Barnes  V.  Lee,  471. 

23 .  After  plea  of  misnomer  in  abatement,  the  court  will  not  suffer  the  record  to  be 

amended,  but  upon  payment  of  costs,  and  a  discharge  of  the  bail.  Payen  v. 
Hodgson,  508. 

ANSWER. 
An  answer  in  chancery  is  not  sufficiently  authenticated,  unless  the  authority  of  the 
justice  of  the  peace,  before  whom  it  was  sworn,  be  sufficiently  shown.    Addison 
V.  Duckett  Sf  wife,  349. 

APPEAL. 

Costs  on  appeal  from  a  justice  of  the  peace  are  within  the  discretion  of  the  court  if 
the  judgment  be  affirmed  in  part.    Mead  v.  Scott,  401. 

APPRENTICE. 

1 .  Assumpsit  lies  by  the  apprentice  against  his  master,  for  not  teaching  him  his 

trade,  although  no  indentures  were  executed,  the  master  having  taken  him 
under  an  order  of  the  court.    Adams  v.  Miller,  5. 

2.  The  father  of  an  apprentice,  who  binds  himself,  is  liable  upon  the  indentures  by 

reason  of  his  signature  and  seal,  although  there  are  no  express  words  of  cove- 
nant binding  him.      Woodrow  \.  Coleman,  171. 

3.  A  master  cannot  bring  his  apprentice  from  Maryland  into  Alexandria,  and  hold 

him  there.     United  States  v.  Scholjield,  255. 

4.  The  master  of  an  apprentice  is  concluded,  by  the  recital  in  the  indentures,  as  to 

the  age  of  the  boy.     McCutchen  v.  Jamieson,  348. 

5.  The  Circuit  Court  in  Alexandria,  has  jurisdiction  to  discharge  an  apprentice  for 

the  cruelty  of  the  master,  and  to  bind  him  to  a  new  master.  Cannon  v.  Davis, 
457. 

6.  The  order  of  the  Orphans'  Court  to  bind  out  an  apprentice,  does  not  constitute 

the  relation  of  master  and  appentice.    Stewart  v.  Duffey,  551. 

7.  An  infant  cannot  bind  himself  as  an  apprentice ;  nor  can  the  master  assign  the 

indentures.    Handy  v.  Brown,  600. 

ARBITRATION. 

1 .  An  award  is  void  which  is  final  and  conclusive,  and  does  not  embrace  all  the 

matter  submitted  and  settle  the  dispute.     Talbott  v.  Hartley,  31. 

2.  When  the  terms  of  submission  to  arbitration  are  uncertain,  parol  evidence  may 

be  given  of  the  controversies  submitted.    Davy  v.  Faw,  89. 

3.  An  award  may  be  good  in  part  and  void  in  part.     Wise  v.  Geiger,  92. 

4.  Although  there  be  an  agreement  that  the  value  of  extra  work  should  be  ascer- 

tained by  persons  mutually  chosen,  yet,  if  such  valuation  has  not  been  actually 
made,  the  plaintiff  in  an  action  upon  a  quantum  meruit,  may  give  other  evidence 
of  the  value  of  the  work.    Baker  v.  Herty,  249. 

5.  Parol  evidence  may  be  given  to  explain  the  terms  of  submission  to  arbitrators. 

Faw  V.  Davy,  440. 

6.  An  award  made  upon  part  only  of  the  subjects  submitted,  will  be  set  aside.  Ibid. 

ARREST. 

1.  A  discharge  of  the  appearance-bail  arrested  upon  a  joint  ca.  sa.  against  him  and 
his  principal,  does  not  release  the  principal.     Watson  v.  Summers,  200. 
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2.  When  a  person  is  arrested  upon  a  bench-wan'ant,  for  treason,  the  Court  will  com- 

mit him,  without  stating  when  or  where  he  is  to  answer  for  the  offence.  United 
States  V.  Bdlman  and  Swartwout,  373. 

3.  Upon  an  attachment  of  contempt  the  marshal  cannot  detain  the  party  after  the 

return-day  of  the  attachment,  unless  by  an  order  of  commitment  by  the  Court. 
Ex  parte  Burford,  456. 

4.  A  constable,  haying  a  warrant  to  arrest  a  man  for  assault  and  battery,  has  a  right 

to  break  open  the  door  of  the  oflFender's  dwelling-house,  to  arrest  him.  United 
States  y.  Faw,  487. 

5.  An  oflScer  having  a  warrant  against  a  person,  already  in  his  custody,  may  hold 

him  under  it  without  informing  him  that  he  is  arrested  upon  it.  United  States 
V.  Omeara,  165. 

ASSAULT  AND  BATTERY. 

1.  In  a  joint  assault  and  battery,  a  recoyery  in  an  action  against  one  is  a  bar  to  an 

action  against  the  other.     Suxpe  y.  dowtnei/,  33. 

2.  A  man  cannot  lawfully  push  another  off  from  his  land  without  first  requesting 

him  to  go  off.     Thompson  v.  Berry,  45. 

3.  Assault  and  battery  by  a  seaman  upon  the  master  of  a  yessel  does  not  amount  to 

a  confinement  of  the  master,  nor  to  an  attempt  to  excite  a  revolt,  within  the 
Act  of  Congress.     United  States  v.  Lawrence,  94. 

4.  In  assault  and  battery,  upon  the  plea  of  "  not  guilty,"  the  plaintiff"  is  not  bound 

to  prove  that  the  defendant  struck  or  assaulted  him  first ;  but  upon  the  plea  of 
son  assault  demesne  the  defendant  must  prove  that  the  plaintiff  assaulted  him 
first.     Stevens  v.  Lloyd,  124. 

5.  If  a  man  is  present  and  encouraging  an  assault  and  battery,  he  is  a  principal. 

United  States  v.  Ricketts,  164. 

6.  Mechanics,  who  are  building  a  house,  have  a  right  to  remove  gently  all  persons 

who  come  into  the  building  without  authority.     United  States  v.  Bartle,  236. 

7.  In  assault  and  battery  for  beating  the  plaintiff's  servant  per  quod,  &c.,  the  plaintiff 

cannot  recover  without  evidence  of  loss  of  sers'ice.     Voss  v.  Howard,  251. 

8.  It  is  an  assault  to  double  the  fist  and  run  it  at  another,  saying,  "  if  you  say  so 

again  I  will  knock  you  down."     United  States  v.  Myers,  310. 

9.  In  assault  and  battery,  the  affidavit  to  hold  to  bail  must  state  some  specific  injury 

to  the  person  of  the  plaintiff;  and  must  be  positive  as  to  some  amount  of 
damages.     Mecklin  v.  Caldivell,  400. 

10.  A  constable,  havinga  warrant  to  arrest  a  man  for  assault  and  battery,  has  a  right 

to  break  open  the  door  of  the  offender's  dwelling-house  to  arrest  him.  United 
States  v.  Faw,  487. 

11.  If  a  mortal  stroke  be  given  in  Alexandria,  and  the  death  happen  in  Maryland, 

this  Court  has  not  jurisdiction  of  the  offence  as  a  homicide ;  but  has  jurisdiction 
of  the  assault  and  battery.     United  States  v.  Bladen,  548. 

ASSETS. 
The  proceeds  of  sales  of  lands  sold  under  a  will,  to  pay  debts,  are  equitable  assets. 
Dixon  y.  Ramsay,  496. 

ASSIGNEE. 

1 .  If  the  assignee  of  the  lessee  bind  himself  to  the  lessee  to  pay  the  rent  to  the 

lessor,  the  lessor  may  maintain  an  action  of  debt  against  the  assignee  for  the 
rent,  although  the  assignment  be  not  acknowledged  or  proved  and  recorded 
agreeably  to  the  Virginia  act  of  13th  December,  1792,  "for  regulating  con- 
veyances."    Cooke  y.  Myers,  6. 

2.  An  action  brought  by  a  bankrupt  is  not  abated  by  substituting  the  name  of  the 

assignee  as  plaintiff.     Wise  v.  Decker,  190. 

ASSIGNMENT. 

1.  A  release  by  an  assignee  of  a  chose  in  action  is  a  bar  to  an  action  by  tlie  assignor 

for  the  same  cause  of  action.     Dade  r.  Herbert,  85. 

2.  The  plaintiff  suing  as  assignee  of  a  bankrupt,  must  produce  the  commission  and 

proceedings  and  deed  of  assignment.    Mclver  v.  Moore,  90. 

3.  A  draft  drawn  by  a  bankrupt,  not  payable  out  of  any  particular  fund,  is  not  such 

an  assignment  of  the  money  in  the  hands  of  the  drawee,  as  will  give  the  holder 
a  right  to  the  money,  before  the  acceptance  of  the  draft.  Dickey  v.  Harmon,  201. 
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4.  The  assignees  of  a  British  bankrupt  cannot  maintain  a  suit  in  their  own  names, 

in  Maryland,  against  a  debtor  of  the  bankrupt ;  and  it  seems  that  a  promise  to 
pay  the  money  to  them  would  be  void  for  want  of  a  consideration.  Perry  et  al. 
V.  Barry,  204. 

5.  A  legal  plaintiff  has  a  right  to  dismiss  a  suit  brought  in  his  name  by  order  of  a 

person  who  claims  to  be  his  assignee ;  and  the  Court  will  not  interfere  to  protect 
the  assignee  unless  the  evidence  of  the  assignment  is  clear.  Welch  v.  Mande- 
ville,  489. 

ASSUMPSIT. 

1.  Indebitatus  assumpsit  lies  upon  the  judgment  of  a  justice  of  the  peace.    Green  Sp 

English  v.  Fry,  137. 

2.  The  plaintiff  cannot  recover  upon  a  general  indebitatus  assumpsit,  if  a  special 

agreement  be  proved.    Krouse  v.  Deblois,  138. 

3.  A  promise  in  writing,  made  under  a  supposed  legal  liability  which  did  not  exist, 

is  void  for  want  of  consideration.     Offutt  v.  Parrott,  154. 

4.  Assumpsit  will  not  lie  at  common  law  on  a  parol  demise.    The  Statute  of  11 

Geo.  2,  c.  19,  is  not  in  force  in  Virginia.     Wise  v.  Decker,  171. 
."j.  An  implied  assumpsit  is  only  coextensive  with  the  consideration.    An  implied 
assumpsit  in  consideration  of  assets  alone,  is  a  promise  as  administrator.  Court- 
ney V.  Hunter's  Adm'r,  265. 

6.  Indebitatus  assumpsit  will  lie  for  money  due  upon  a  special  contract  executed  on 

the  part  of  the  plaintiff.    Hyde  v.  Liverse,  408. 

7.  An  acknowledgment,  or  promise,  made  by  the  defendant  under  ignorance  of  the 

fact,  or  of  the  law,  by  which  he  was  discharged,  is  not  binding.  Thornton  v. 
Stoddert,  534. 

ATTACHMENT. 

1.  A  clerk  of  this  court  is  not  entitled  to  sue  by  attachment  of  privilege.    Forrest  v. 

Hanson,  12. 

2.  Goods  in  the  hands  of  an  officer  under  a  distress  for  rent  may  be  attached  by  the 

same  landlord  for  rent  not  yet  due,  and  may  be  condemned,  although  replevied 
by  the  tenant  after  distress  levied.    Herbert  v.  Ward,  30. 

3.  This  court  has  not  jurisdiction  by  attachment,  in  Alexandria,  for  a  sum  less  than 

$20.     Rutter  v.  Merchant,  36. 

4.  An  attachment  issued  upon  a  return  of  rum  est  before  the  return-day,  will  be 

quashed.     CamiUoz  v.  Johns,  38. 

5.  A  fieri  facias  received  by  the  marshal  before  an  attachment  for  rent  not  due,  is 

entitled  to  priority,  and  must  be  first  satisfied.    Stieber  v.  Hoye,  40. 

6.  An  attachment  lies  in  Alexandria  against  an  absconding  debtor,  under  the  Vir- 

ginia law  of  26th  December,  1792.    Allen  v.  Greenwood,  60. 

7.  Attachment  for  non-payment  of  the  costs  of  a  continuance  will  not  be  granted 

against  a  defendant  against  whom  final  judgment  in  the  cause  has  been  ren- 
dered.   McGiU  v.  Shehee,  62. 

8.  No  subpoena  for  attachment  in  chancery  shall  issue  before  bill  filed.     General 

Rule,  89. 

9.  Under  the  Statute  of  Virginia,  goods,  not  upon  the  premises,  may  be  attached  to 

secure  rent  not  yet  due.    Brockett  v.  Johns,  100. 

10.  When  a  cause  is  continued  at  the  costs  of  a  party,  no  execution  can  issue  for 

them.     The  remedy  is  an  attachment  of  contempt.    Fenivickv.  Voss,  106. 

11.  In  a  chancery  attachment  against  a  British  bankrupt,  the  Court  will  permit  the 

assignees  to  appear  and  release  the  attached  effects,  and  to  defend  the  suit,  on 
their  producing  a  notarial  copy  of  the  commissioners'  proceedings.  Wilson  v. 
Stewart,  128. 

12.  An  attachment  of  contempt  for  not  attending  as  a  witness  must  not  be  served  in 

the  court-house.  If  the  witness  arrives  before  service  of  the  attachment  and 
makes  a  reasonable  excuse,  the  Court  will  countermand  the  attachment,  on  pay- 
ment of  the  cost  of  issuing  it.  Davis  v.  Sherron,  287;  United  States  v.  Schol- 
field,  130. 

13.  An  attachment  of  contempt  in  disobeying  an  injunction.    Munroe  v.  Harkness, 

157;  Munroe  v.  Bradley,  158. 

14.  The  defendant  cannot  appear  to  a  chancery  attachment  in  Virginia,  without  giv- 

ing bail.     Mayor  and  Commonalty  v.  Cooke  et  al.  1 60. 
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15.  In  a  chancery-attachment  in  Virginia,  the  Court  may  order  the  attached  debt  to 

be  paid  over  to  the  plaintiff  on  his  giving  security  to  refund,  &c.,  although  the 
plaintiff's  right  may  be  doubtful.      Wilson  v.  Dandridge,  160. 

16.  A  defendant  discharged  under  the  insolvent  law  of  Pennsylvania,  may  appear 

here  and  discharge  an  attachment  without  giving  special  bail.  Davis  v.  Mar- 
shall,\73. 

17.  The  garnishee  in  a  chancery-attachment,  may,  by  leave  of  the  Court,  answer, 

after  bill  taken  for  confessed.    Hartshome  v.  Allison  el  al.  199. 

18.  A  witness  cannot  have  an  attachment  for  his  fees  until  he  has  served  an  order  of 

the  Court  on  the  party  to  pay  them.     Sadler  v.  More,  212.. 

19.  In  a  judgment  upon  an  attachment,  interest  cannot  be  added.    Power  v.  Semmes, 

247. 

20.  An  acceptance  by  the  garnishee,  of  the  defendant's  draft  in  favor  of  a  third  per- 

son, before  service  of  the  attachment,  binds  the  garnishee,  and  cannot  be  over- 
reached by  the  attachment.     Tucker  v.  Marstdler,  254. 

21.  Under  the  bankrupt  law  an  attaching  creditor  was  entitled  to  only  a  ratable  part 

of  his  debt  with  the  other  creditors  ;  and  that  part  was  to  be  ascertained  by  the 
assignees  under  the  direction  of  the  commissioners.  Harmon  et  al.  v.  Jamesson, 
288. 

22.  A  chancery-attachment  will  not  lie,  in  Virginia,  to  charge  the  effects  of  a  deceased 

foreign  debtor  in  the  hands  of  a  resident  defendant.    Jiedfem  v.  Rumney,  300. 

23.  Upon  an  attachment  under  the  Maryland  Act  of  1795,  c.  56,  the  plaintiff  must 

prove  his  debt  before  he  can  obtain  judgment  of  condemnation.  Stephenson  v. 
Giberson,  319. 

24.  Qucere,  whether  attachment  lies  for  unliquidated  damages.     Ibid. 

25.  To  obtain   an  attachment  under   the  Maryland  Act  of  1795,  c.  56,  it  is  not 

necessary  that  all  the  plaintiffs  should  make  affidavit,  nor  that  it  should  appear 
that  they  are  all  citizens  of  the  United  States.    Birch  v.  Butler,  319. 

26.  A  writ  of  attachment  and  capias  may  be  amended,  with  leave  of  the  Court,  before 

condemnation.    Ibid. 

27.  This  court  has  power  to  send  an  attachment  into  Virginia  for  a  witness  in  a  civil 

cause,  who  lives  within  one  hundred  miles  of  the  place  of  trial ;  and  such  at- 
tachment is  to  be  directed  to,  and  served  by  the  marshal  of  Virginia.  Voss  v. 
Luke,  331. 

28.  The  Court  will  not  continue  a  cause  for  the  absence  of  a  witness  who  has  been 

summoned,  and  who  lives  within  one  hundred  miles  of  the  place  of  trial,  if  no 
attachment  has  been  moved  for,  although  he  resides  out  of  this  district.  Wood 
V.  Younff,  346. 

29.  The  goods  of  an  intestate  cannot  be  attached  by  his  creditors ;  nor  will  a  chan- 

cery-attachment lie  against  the  effects  of  a  resident  debtor.  Patterson  v.  Mc- 
Latighlin,  352. 

30.  A  deposition  de  bene  esse  cannot  be  read  in  evidence  if  the  witness  lives  within  one 

hundred  miles  of  the  place  of  trial,  although  he  lives  out  of  the  district.  Park 
V.  WiUis,3bl. 

31.  An  attachment  will  not  lie  for  non-payment  of  the  costs  of  a  continuance,  until 

after  a  rule  to  show  cause ;  nor  unless  there  has  been  a  personal  service  of  the 
order  of  the  Court  to  pay  the  costs,  nor  unless  the  bill  of  costs  state  the  parti- 
cular items.     Dyson  v.  White,  359. 

32.  Qucere,  whether  the  Court  can  issue  an  attachment  for  a  witness  residing  in  Vir- 

ginia, less  than  one  hundred  miles  from  this  district     Lewis  v.  Mandeville,  360. 

33.  The  Court  will  not  grant  an  attachment  against  a  party  for  not  paying  his  wit- 

ness, unless  payment  was  demanded  by  a  person  having  authority  to  receive 
payment ;  and  that  authority  must  appear.    Nally  v.  Lambell,  365. 

34.  An  attachment  for  not  retummg  a  writ  of  habeas  corpus,  will  not  be  issued  until 

three  days  shall  have  expired  after  the  service  of  the  writ.  United  Slates  v. 
Bollman  et  al.  373. 

35.  In  a  chancery-attachment,  if  the  subpoena  be  served  on  the  principal,  the  bill  can- 

not be  taken  for  confessed  for  non-appearance  as  in  ordinary  cases  in  equity, 
but  there  must  be  an  affidavit  and  publication,  &c.,  according  to  the  Virginia 
Act  of  26th  December,  1792.    Dean  v.  Legg  et  al.  392. 

36.  Under  the  laws  of  Virginia,  a  ne  exeat  will  not  lie  to  restrain  a  gamishoc.    Pat- 

terson  v.  Bowie  et  al.  425. 

52* 
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37.  The  Court  will  grant  a  rule  on  a  witness,  living  in  Baltimore,  to  show  cause  why 

he  should  not  be  attached  for  not  attending  according  to  summons.    Hodgson  v. 

Butts,  447. 
■'38.  Upon  an  attachment  the  marshal  cannot  hold  the  party  after  the  return-day, 

unless  by  an  order  of  commitment.    Ex  parte  Burford,  456. 
•'J9.  The  Court  will  send  attachments  into  Maryland  for  witnesses  who  reside  within 

one  hundred  miles  of  Washington,  if  they  fail  to  attend  according  to  summons. 

Sommerville  v.  French,  474. 
40.  The  proceedings  in  an  attachment,  upon  an  assigned  cause  of  action,  mnst  be  in 

the  name  of  the  legal  plaintiff;  and  all  the  requisites  of  the  statute  must  be 

complied  with.    Davis  v.  Wyer,  527. 

AUTHENTICATION. 
The  acts  of  Congress  respecting  the  authentication  of  the  records  of  State  courts  do 
not  applv  to  the  records  of  the  courts  of  the  United  States.    Mason  v.  Lawrason, 
190. 

AUTHORITY. 

1.  The  authority  of  an  agent  need  not  be  in  writing,  and  may  be  proved  by  the  testi- 

mony of  the  agent  himself.     United  States  v.  Baker,  268. 

2.  In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  plaintiflf 

need  not  produce  written  evidence  of  the  authority  of  the  indorser's  agent  to 
indorse.     Miller  v.  Moore,  471. 
■J.  After  appearance  entered  at  a  previous  term  it  is  too  late  to  call  for  the  authority 
to  appear.    Rogers  v.  Crommelin,  536. 

BAIL. 

1.  Special  bail  will  not  be  required  upon  setting  aside  an  office  judgment,  if  appear- 

ance-bail was  not  required.     Shean  v.  Towers,  5. 

2.  Bail  will  not  be  required  in  an  action  against  an  indorser  by  his  immediate  indor- 

see, while  another  action  is  pending  against  him  by  a  remote  indorsee.    Johnson 
V.  Harris,  35. 
.'}.  Bail  cannot  be  required  of  a/eme  covert  in  a  civil  action.    Henry  v.  Cornelius  and 
wife,  37. 

4.  A  motion  to  appear  without  bail  will  not  be  heard  before  the  appearance-day,  if 

the  defendant  be  not  in  actual  custody.     Olive  et  al.  v.  Mandeville,  38. 

5.  It  is  no  plea  to  scire  facias  against  bail,  that  the  principal  had  been  confined  in 

prison,  in  another  jurisdiction  ever  since  the  judgment.     Gadsby  v.  Miller,  39. 

6.  Bail  is  not  discharged  by  a  discontinuance  of  the  action  at  the  rules,  if  it  be  rein- 

stated.   Ibid. 

7.  In  slander,  bail  is  not  required,  if  the  affidavit  does  not  state  the  words  spoken, 

and  that  the  defendant  is  about  to  leave  the  district.    Lanstraaz  v.  Powers,  42. 

8.  After  plea  by  appearance-bail,  the  defendant  may  give  special  bail  and  plead  de 

novo.    Pickett  v.  Lyle,  49. 

9.  The  Court  will  not  interfere  to  prevent  bail  from  seizing  the  principal  further 

than  to  keep  order  in  court.     Smith  v.  Catlett,  56. 

10.  Bail  may  be  required  in  trespass  for  cutting  up  a  boat.     Voss  v.  Tud,  72. 

11.  Upon  calling  the  appearance-docket,  if  the  defendant  offers  to  appear,  the  Court 

will  not  give  the  plaintiff's  attorney  time  to  procure  an  affidavit  to  hold  the 
defendant  to  special  bail.    Meade  v.  Roberts,  72. 

12.  A  discharge  of  the  principal  under  a  commission  of  bankruptcy,  issued  after  the 

return  of  the  scire  facias  against  the  bail,  is  no  discharge  of  the  bail.    Bennett 
v.  Alexander,  90. 

13.  Bail  residing  in  Alexandria  county  cannot  be  received  in  an  action  in  "Washing- 

ton county.     Coninghamv.  Lacy,  101. 

14.  Where  two  become  bail  jointly  and  severally,  and  two  writs  of  scire  facias  are 

issued,  and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  upon 
both  writs  of  scire  facias.    Pennington  v.  Thornton,  101. 

1 5.  The  Court  will  not  commit  a  bankrupt,  for  want  of  bail,  who  has  surrendered  to 

the  commissioners,  and  whose  examination  is  not  closed,  although  the  forty- 
two  days  have  expired.    Lingan  v.  Bauley,  112. 

16.  In  an  action  against  a  certificated  bankrupt,  by  an  indorser  who  has  paid  the 

money  since  the  date  of  the  certificate,  the  bankrupt  will  be  permitted  to  appear 
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without  special  bail;  the  note  having  become  payable  before  any  dividend 
made,  and  provable  by  the  holder,  under  the  commission.  Baker  et  al.v.  Vasse, 
194. 

17.  A  rccoj^nizance  of  bail,  in  a  civil  action,  taken  out  of  court,  is  only  de  bene  esse; 

and  the  marshal,  to  save  himself,  must  take  a  bail-bond  in  all  cases.  Poe  v. 
Mounger,  145;  Bennett  v.  Pendleton,  146. 

18.  The  defendant   cannot  appear  to  a  chancery-attachment,  in  Virginia,  without 

giving  special  bail.    Mayor  and  Commonalty  v.  Cooke  et  al.  1 60. 

19.  A  defendant,  discharged  under  the  Insolvent  Law  of  Pennsylvania,  may  appear 

here  and  discharge  an  attachment  without  giving  special  bail.  Davis  v.  Marshall, 
173. 

20.  The  defendant  may  give  special  bail  at  any  time  during  the  return  term,  al- 

though the  plaintiff  may  have  taken  an  assignment  of  the  bail-bond.  Rhodes  v. 
Brooke,  206. 

21 .  Officers  of  the  Court  cannot  be  bail  without  leave.     General  Rvle,  246. 

22.  Bail  will  not  be  discharged  by  a  surrender  of  the  principal,  or  the  production  of 

his  discharge  as  an  insolvent,  at  the  third  term  after  the  return  of  the  scire  facias. 
Bowyer  v.  iHerty,  251. 

23.  The  administrator  of  appearance-bail  cannot  be  allowed  to  appear  as  appear- 

ance-bail and  plead  for  the  principal.     Finley  v.  McCarthy,  266. 

24.  If  there  be  no  declaration  the  Court  will  not  require  special  bail  unless  the  plain- 

tiff appears  at  the  return  of  the  writ.     Thompson  v.  Carenough,  267. 

25.  An  affidavit  to  hold  to  bail  must  be  positive.     Smith  v.  Watson,  311. 

26.  An  affidavit,  in  the  form  of  that  required  by  the  Act  of  Maryland  of  1729,  is 

sufficient  to  hold  the  defendant  to  bail.     Graham  v.  Konkapot,  313. 

27.  If  bail  has  not  been  required  upon  the  capias  ad  respondendum,  it  will  not,  upon 

setting  aside  the  office-judgment,  be  required  without  affidavit.  Gordon  v.  Rid- 
dle, 329. 

28.  In  Virginia,  special  bail,  in  an  action  of  debt  upon  a  judgment,  cannot  be  re- 

quired by  the  indorsement  of  an  attorney.     Wray  v.  Riley,  361. 

29.  Affidavit  by  an  administratrix  to  hold  to  bail.    McLaughlin  v.  Johns,  372. 

30.  Affidavit,  "  according  to  his  knowledge  and  belief,"  is  not  sufficient  to  hold  to 

bail.    Jolly  v.  Rankin,  372. 

31.  An  affidavit  to  hold  to  bail  in  assault  and  battery,  must  state  some  certain 

amount  of  damages.    Mecklin  v.  Caldwell,  372. 

32.  In  assault  and  battery,  the  affidavit  to  hold  to  bail  must  state  some  specific  in- 

jury to  the  person  of  the  plaintiff,  and  must  be  positive  as  to  some  amount  of 
damages.    Ibid.  400. 

33.  Affidavit  that  the  defendant  is  justly  indebted  to  the  plaintiff  for  1000  lbs.  of 

crop  tobacco  is  sufficient  to  hold  the  defendant  to  bail.     Greenleafv.  Cross,  400. 

34.  A  bond  filed  for  payment  of  money,  is  sufficient  to  hold  the  defendant  to  bail. 

Aldridge  v.  Drummond,  400. 

35.  The  Court  will  not  order  the  defendant's  appearance  to  be  struck  out  so  as  to 

charge  the  marshal.     Wood  v.  Dixon,  401. 

36.  A  creditor  may  resort  to  his  collateral  security,  although  he  has  taken  and  dis- 

charged the  bail  of  his  principal  debtor  upon  a  ca.  sa.  Bartshorne  v.  Mclver. 
421. 

37.  Upon  surrender  of  the  principal  to  the  sheriff,  by  the  bail,  under  the  law  of  Vir- 

ginia, notice  must  be  given  immediately  to  the  creditor,  his  attorney  or  agent. 
The  knowledge  of  the  plaintiff's  attorney  is  not  sufficient.  Maynadier  v.  Wroe, 
442. 

38.  When  a  bond  for  the  payment  of  money  is  filed,  an  affidavit  to  hold  to  bail  is  not 

necessary ;  and  the  court  will  not  mitigate  bail,  upon  affidavit  that  the  whole  is 
not  due ;  nor  receive  as  bail  persons  not  residing  in  the  district.  Lee  v.  Welch, 
477. 

39.  The  discharge  of  the  principal  under  the  insolvent  act  before  the  return-day  of 

the  ca.  sa.  may  be  pleaded  in  bar  to  a  scire  facias  against  the  bail.  Byrne  v. 
Carpenter,  481. 

40.  A  justice  of  the  peace  cannot  discharge  a  prisoner  who  has  been  committed  for 

trial  on  a  charge  of  felony ;  nor  can  he  take  money  in  lieu  of  bail.  United 
States  V.  Faw,  486. 

41.  After  plea  of  misnomer  in  abatement,  the  court  will  not  suffer  the  record  to  be 
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amended  but  upon  payment  of  costs,  and  a  discharge  of  the  bail.  Payen  v. 
Hodgson,  508. 

42.  A  resident  of  Alexandria  may  be  held  to  bail  in  Washington  in  an  action  of 

debt  founded  upon  a  judgment  in  an  action  of  debt  in  Virginia,  in  which  bail 
was  given,  although  no  previous  writ  had  been  issued  against  the  defendant  in 
Alexandria  county.     Gordon  v.  Lindo,  588. 

43.  The  Court  will  not,  upon  affidavit  of  want  of  merits,  dispense  with  special  bail. 

Ibid. 

BANK  OF  ALEXANDRIA. 

1.  The  Bank  of  Alexandria  under  its  charter,  had  a  right  to  have  its  causes  tried  at 

the  first  term ;  and  to  have  the  writ  returned  during  the  term.  Bank  of  Alexan- 
dria V.  Henderson,  167. 

2.  The  Bank  of  Alexandria,  under  its  first  charter,  could  maintain  an  action  against 

an  indorser  of  a  note  made  negotiable  at  that  bank,  without  first  bringing  suit 
against  the  maker.     Bank  of  Alexandria  v.  Wilson,  168. 

3.  The  Bank  of  Alexandria,  under  its  old  charter  was  entitled  to  judgment  at  the 

first  term.   Bank  of  Alexandria  v.  Davis,  262.    Bank  of  Alexandria  v.  Young,  458. 

4.  The  charter  of  the  Bank  of  Alexandria,  is  a  public  act.    Ibid. 

5.  The  Bank  of  Alexandria,  in  discounting  notes,  may  deduct  the  whole  interest 

for  the  whole  time  they  have  to  run.    Bank  of  Alexandria  v.  Mandeville,  552. 

BANK-NOTE. 

1 .  Qucere,  whether  stealing  a  bank-note  is  larceny  within  the  act  of  Congress  of 

1790,  April  30,  §  16-     United  States  v.  Murray,  141. 

2.  Bank-notes  are  not  goods  and  chattels.     United  States  v.  Morgan,  278. 

3.  An  indictment,  upon  the  Maryland  Act  of  1793,  c.  35,  must  state  of  what  bank 

the  stolen  notes  were,  and  whether  the  bank  was  incorporated  by  the  United 
States  or  by  a  particular  State.  It  is  not  sufficient  to  aver  in  the  terms  of  the 
act.     United  States  v.  Porte,  369. 

BANK  OF  THE  UNITED  STATES. 

Qucere,  whether  a  check  drawn  upon  "  the  office  of  discount  and  deposit,  Washing- 
ton" is  evidence  to  support  an  averment  of  a  check  drawn  on  "the  Bank  of 
the  United  States."     United  States  v.  Wilson,  104. 

BANKRUPT. 

1.  A  discharge  of  the  principal  under  a  commission  of  bankruptcy  issued  after  the 

return  of  the  scire  facias  against  the  bail,  is  no  discharge  of  the  bail.  Bennett 
V.  Alexander,  90. 

2.  The  plaintiff  suing  as  assignee  of  a  bankrupt,  must  produce  the  commission  and 

proceedings  and  deed  of  assignment.    Mclver  v.  Moore,  90. 

3.  The  court  will  not  commit  a  bankrupt  for  want  of  bail,  who  has  surrendered  to 

the  commissioners,  and  whose  examination  is  not  closed,  although  the  42  days 
have  expired.    Lingan  v.  Bayley,  112. 

4.  In  a  chancery  attachment  against  a  British  bankrupt,  the  court  will  permit  the 

assignees  to  appear  and  release  the  attached  efiects  and  defend  the  suit  on  their 
producing  a  notarial  copy  of  the  commissioners'  proceedings.  Wilson  v. 
Stewart,  128. 

5.  A  banknxpt,  surrendered  by  his  bail  daring  the  time  allowed  for  his  examination, 

wiU  not  be  committed  in  execution.    Foxall  v.  Levi,  139. 

6.  In  an  action,  against  a  certificated  bankrupt,  by  an  indorser  who  has  paid  the 

money  since  the  date  of  the  certificate,  the  bankrupt  will  be  permitted  to. 
appear  without  special  bail;  the  note  having  become  payable  before  any  divi- 
dend made,  and  provable  by  the  holder  under  the  commission.  Baker  et  ai. 
v.  Vasse,  194. 

7.  Bankruptcy  of  the  plaintiflf  cannot  be  proved  by  parol.    Moore  v.  Voss,  179. 

8.  Evidence  cannot  be  given  to  show  that  the  commissioners  of  bankruptcy  erred  in 

their  judgment    Sutton  v.  Mandeville,  187. 

9.  The  writ  is  not  abated  by  substituting  the  assignee  as  plaintiff  in  place  of  the 

bankrupt.     Wise  v.  Decker,  190. 
10.  A  copy  of  the  proceedings  of  the  commissioners  of  bankrupt  in  England  is  not 
evidence  under  the  Act  of  Virginia,  because  not  recorded  in  England  so  as  to 
make  the  proceedings  evidence  there.    Leay  et  al.  t.  Wilton,  191. 
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11.  A  note,  given  before  the  bankruptcy  of  the  maker,  payable  after,  and  taken  up 

by  the  payee  (the  indorser)  before  final  certificate,  may  be  proved  under  tlie 
commission.    Baker  et  al.  v.  Vasse,  194. 

12.  A  draft  drawn  by  a  bankrupt,  not  payable  out  of  any  particular  fund,  is  not  such 

an  assignment  of  the  money  in  the  hands  of  the  drawee  as  will  give  the  holder 
a  right  to  the  money  before  the  acceptance  of  the  draft ;  it  is  at  most  only  a 
security,  and  does  not  entitle  the  holder  to  be  relieved  for  more  than  a  ratable 
part  of  his  claim.     Dickey  et  al.  v.  Harmon  et  al.  201. 

13.  The  assignees  of  a  British  bankrupt  cannot  maintain  a  suit  in  their  own  name, 

in  Maryland,  against  a  debtor  of  the  bankrupt.  And  it  seems,  that  a  promise 
to  pay  the  money  to  them  would  be  void  for  want  of  a  consideration.  Perry 
et  al.  V.  Barry,  204. 

14.  If  there  be  judgment  for  one  of  several  defendants  upon  a  demurrer  to  his 

separate  plea  of  bankruptcy,  he  may  be  examined  as  a  witness  for  the  other 
defendants,  upon  executing  a  release  of  his  interest  in  his  estate.  Hurliki's 
Adm.  V.  Bacon  et  al.  340. 

15.  A  defendant,  under  the  bankrupt  law,  cannot  set  off  a  debt  due  to  him  from  a 

partnership  against  a  claim  by  the  assignee  of  one  of  the  firm  who  became 
bankrupt.     Oxley  v.  Tucker,  419. 

16.  A  bond  due  by  the  bankrupt  to  the  defendant  cannot  be  set  off  against  the 

defendant's  note  to  a  third  person  assigned  to  the  assignee  of  the  bankrupt's 
effects  after  commission  issued.    Mclver  v.  Wilson,  423. 

17.  A  surety  who  had  paid  money  for  a  bankrupt  in  discharge  of  a  duty-bond,  has 

not  the  right  of  the  United  States  to  proceed  against  the  person  of  the  bank- 
rupt, but  only  against  his  effects.    Kerr  v.  Hamilton,  546. 

18.  Under  the  bankrupt  law,  an  attaching  creditor  was  entitled  to  only  a  ratable 

Eart  of  his  claim  with  the  other  creditors  ;  and  that  part  was  to  be  ascertained 
V  the  assignees  under  the  direction  of  the  commissioners.    Harmon  Sf  Davis^s 
Assignees  v.  Jamesson,  288. 

BARON  AND  FEME. 

1.  Bail  cannot  be  required  of  a  feme  covert  in  a  civil  action.    Henry  v.  Cornelius  ^ 

wife,  37. 

2.  The  wife  of  him  whose  goods  were  stolen  is  not  a  competent  witness  for  the 

prosecution  unless  the  husband  has  released  to  the  United  States  his  share  of 
the  fine.     United  States  v.  Shorter,  315. 

3.  A  feme  covert  may  be  naturalized.    Ex  parte  Marianne,  372. 

4.  A  marriage  settlement  of  the  intended  wife's  goods,  although  not  recorded,  pro- 

tects the  goods  from  the  creditors  of  the  husband.    Pierce  v.  Turner,  462. 

5.  The  husband  is  not  liable  for  goods  sold  and  delivered  to  his  wife  upon  her  credit 

after  a  separate  maintenance  allowed  by  him ;  but  from  the  defendant's  express 
promise  to  pay,  the  jury  may  infer  that  the  goods  were  delivered  to  his  wife  bjr 
his  order,  unless  such  inference  is  rebutted  by  proof  that  the  original  credit 
was  given  to  her.    Shreve  v.  Dulany,  499. 

6.  A  selling  by  the  wife,  with  the  assent  of  the  husband,  is  a  selling  by  the  husband. 

United  States  v.  Birch,  571. 

7.  The  wife  of  one  of  the  defendants  is  not  a  competent  witness  for  the  plaintiff, 

although  her  husband  has  been  discharged  under  the  insolvent  act.  Bank  of 
Alexandria  v.  MandevUle,  bib. 

BASTARD. 

1.  This  court  in  Alexandria,  has  jurisdiction  to  require  the  father  of  a  bastard 

child  to  give  security  for  its  support.    Ross  v.  Kingston,  140. 

2.  The  mother  of  a  bastard  is  a  competent  witness  for  the  United  States  on  an 

indictment  of  the  supposed  father,  under  the  Maryland  Act  of  1781.  c.  13,  and 
may  be  cross-examined  as  to  her  connection  with  other  persons.  United  States 
V.  Collins,  592. 

3.  Evidence  of  the  likeness  of  the  child  to  its  supposed  father  is  not  admissible. 

Ibid. 

4.  The  only  judgment  which  the  court  can  give  under  the  statute  of  Marvland 

1781,  c.  13,  is  that  the  defendant  give  security  to  idemnify  the  county  for  any 
charge  for  the  maintenance  of  the  child.    Ibid. 
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BENCH  WARRANT. 

The  court  will  issue  a  bench-warrant  against  a  person  charged  with  treason,  upon 
ex  parte  affidavits,  before  any  presentment  or  indictment.  United  States  v. 
BoLlman  and  Swartwout,  373. 

BIGAMY. 

On  an  indictment  for  bigamy,  a  person  who  has  an  action  pending  against  the 
prisoner  for  goods  furnished  to  the  supposed  first  wife,  is  not  a  competent  wit- 
ness to  prove  the  first  marriage.     United  States  v.  Maxwell,  605. 

BILLS  AND  NOTES. 

1.  To  charge  an  indorser,  in  Virginia,  it  is  necessary  for  the  plaintiff  to  show 

that  he  instituted  his  suit  against  the  maker  in  due  time,  and  prosecuted  it 
diligently  to  an  ineffectual  execution.     Mandeville  v.  McKenzie,  23. 

2.  In  Virginia,  the  indorsee  of  a  promissory  note  may  recover  at  law  against  a 

remote  indorser ;  and  it  is  not  necessary  that  he  should  have  given  the  defend- 
ant notice  of  the  non-payment  by  the  maker,  nor  of  his  insolvency.  Dunlop  v. 
Silver,  27. 

3.  If  the  holder  of  a  note  receive  an  inland  bill  of  exchange  for  the  money  due  on 

the  note,  it  is  a  discharge  of  the  note  unless  the  parties  otherwise  agree.    Ihid. 

4.  In  Virginia,  debt  lies  by  the  indorsee  of  an  inland  bill  against  the  acceptor. 

Vowell  v.  Alexander,  33. 

5.  In  an  action  against  the  indorser  of  a  foreign  bill  of  exchange,  for  non-payment, 

it  is  not  necessary  to  produce  a  protest  for  non-acceptance.  Hodgson  v.  Turner, 
74. 

6.  Debt  will  lie  against  the  maker  of  a  promissory  note.     Gardner  v.  Lindo,  78. 

7.  An  action  for  money  had  and  received  can  be  maintained  under  the  laws  of 

Virginia,  by  an  indorsee  against  a  remote  indorser  of  a  negotiable  promissory 
note.    Riddle  v.  Mandeville,  95. 

8.  The  indorser,  at  Alexandria,  of  a  foreign  bill  of  exchange  to  a  merchant  in  New 

York  is  only  liable  for  damages  according  to  the  laws  in  Alexandria.  Lenox 
V.  Wilson,  170. 

9.  If  the  agent  of  the  drawee  of  a  bill  write  an  order  on  the  back  of  it  to  another 

person  to  pay  it,  this  order  is  evidence  of  the  drawee's  acceptance  of  the  original 
bill.     Harper  v.  West,  192. 

10.  Where  there  are  two  joint  indorsers,  notice  must  be  given  to  both.     Gantt  v. 

Jones,  210. 

11.  If  one  of  the  joint  indorsers  pay  the  note,  he  cannot  recover  a  moiety  from 

the  other  indorser,  unless  he  was  liable  to  pay  the  note.    Ibid. 

12.  Notice  to  an  indorser  is  necessary  unless  he  knew  the  maker  to  be  insolvent  at 

the  time  of  indorsement.     Moms  v.  Gardner,  213. 

13.  Where  the  parties  live  within  two  miles  of  each  other,  nine  days'  delay  is  fatal. 

Ibid. 

14.  A  subsequent  promise  made  by  the  defendant,  with  fall  knowledge  of  his  dis- 

charge, will  bind  him.    Ibid. 

15.  The  maker  is  a  competent  witness  for  the  indorser.    Bank  of  Columbia  v.  French, 

221. 

16.  The  indorser  for  the  accommodation  of  the  maker  of  a  note  is  not  entitled  to 

strict  notice,  unless  he  has  sustained  damage  by  the  want  of  notice.    Ibid. 

17.  An  indorser  for  the  accommodation  of  the  maker  cannot  object  the  want  of  con- 

sideration.   Ibid. 

18.  The  holder  of  a  bill  before  protest  is  not  affected  by  a  settlement  between  the 

drawer  and  the  payee.     Cox  v.  Simms,  238. 

19.  In  an  action  upon  protest  for  non-payment,  it  is  not  necessary  to  show  a  protest 

for  non-acceptance,  nor  to  have  given  notice  of  non-acceptance.    Ibid. 

20.  Reasonableness  of  notice  is  to  be  dccfdcd  by  the  jury.     Ibid. 

21.  In  an  action  by  the  payee  of  a  bill  having  two  subsequent  indorsements  in  full, 

it  is  not  necessary  for  the  plaintiff  to  show  a  new  assignment  to  himself.    Ibid. 

22.  If  the  drawer  has  no  funds  in  the  hands  of  the  drawee,  he  is  not  entitled  to 

notice  of  non-payment.    Ibid. 

23.  An  order,  payable  out  of  a  particular  fund,  and  not  negotiable,  is  not  payment 

of  a  preceding  debt.     Governor  of  Virginia  v.  Turner,  261. 

24.  It  is  necessary  that  the  holder  of  a  foreign  bill,  protested  for  non-acceptance, 

should  give  notice  of  the  protest  as  soon  as  possible  under  all  tlic  circum- 
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stances,  according  to  the  usual  course  of  communication.  Lindenheryer  v. 
Wilson,  340. 

25.  In  time  of  war  duplicate  notices  of  protest  of  a  bill  of  exchange  should  be  sent. 

Phillips  V.  Janney,  502. 

26.  If  the  holder  of  a  bill  of  exchange  be  beyond  seas  at  the  time  his  cause  of  action 

accrues,  and  so  continues  till  suit  brought,  the  statute  of  limitations  is  no  bar, 
although  the  indorser  was  always  a  resident  of  the  United  States.  Irving  v. 
Sutlon,  567. 

27.  A  Virginian,  indorser  of  a  bill  of  exchange  drawn  in  Barbadoes,  is  liable  to  15 

per  cent,  damages  under  the  law  of  Virginia.     Pomery  v.  Slacum,  578. 

28.  Notice  of  protest,  of  a  foreign  bill,  must  be  given  before  suit  brought.    Ibid. 

29.  If  the  drawer  and  payee  of  a  check  upon  a  bank  reside  in  the  town  where  the 

bank  is,  and  the  drawee  be  insolvent,  the  jury  cannot  in  law,  infer  from  those 
facts,  that  the  plaintiflFs  had  used  due  diligence  in  demanding  payment  and 
giving  notice  to  the  defendant.  McKlnder  et  al.  v.  Dunlap,  584. 
•30.  If  the  defendant  has  received  the  proceeds  of  the  plaintiff's  note  discounted  with 
the  defendant's  indorsement,  the  plaintiff  cannot  recover  the  amount  unless  he 
has  paid  and  produces  the  note,  or  accounts  for  its  non-production.  GllUs  v. 
Van  Ness,  369. 

31.  Under  the  laws  of  Virginia,  in  an  action  against  the  indorser  of  a  promissorj' 

note,  the  plaintiff,  to  excuse  himself  for  not  having  first  brought  suit  against 
the  maker,  must  show  him  to  be  insolvent  at  the  time  of  bringing  the  suit;  and 
in  order  to  recover,  must  have  given  reasonable  notice  of  non-payment  by  the 
maker ;  and  the  jury  is  to  decide  whether  the  notice  was  reasonable.  Mclver 
V.  Kennedy,  424. 

32.  In  an  action,  in  Virginia,  by  the  indorsee  against  the  indorser  of  a  promissoiy 

note,  if  the  maker  is  insolvent,  it  is  not  necessary  that  the  plaintiff  should  have 
fii"st  sued  the  maker,  although,  at  the  time  of  bringing  the  suit,  the  maker  had, 
in  his  hands,  goods  and  chattels  more  than  enough  to  pay  the  debt.  Vowell  v. 
Lyles,  428. 

33.  If  the  defendant  indorse  the  note  to  give  it  credit,  no  other  consideration  is  neces- 

sary to  support  the  action  against  the  indorser.    Ibid. 

34.  A  blank  indorsement  may  be  filled  up  at  the  bar,  after  the  jury  is  sworn  ;  and 

the  indorsement  so  filled  up  is  prima  facie  evidence  of  a  good  consideration. 
Ibid. 

35.  If  a  promissory  note,  payable  to  A  or  order,  be  indorsed  in  blank  by  B,  and  by  A. 

(B's  name  being  written  over  A's)  the  plaintiff  has  not  a  right,  at  the  trial,  to 
fill  the  blanks  by  an  indorsement  from  A.  to  B.  and  from  B.  to  the  plaintiff; 
there  being  no  evidence  that  such  was  the  intention  of'  the  parties,  except  the 
note  and  the  blank  indorsements.     Qucere.     Cooke  v.  Welghtman,  439. 

36.  In  Virginia,  the  insolvency  of  a  maker  of  a  promissory  note,  excuses  the  holder 

for  not  suing  him,  before  suing  the  indorser.     Patten  v.  Vlolette,  463. 

37.  An  indorsement  of  a  blank  paper  with  intent  to  give  credit  to  the  maker  of  a 

promissory  note  which  should  afterwards  be  written  thereon,  is  obligator}', 
although  no  other  consideration  passed  from  the  indorsee  to  the  indorser,  and 
authorized  the  maker  to  make  the  note  in  the  manner  intended  at  the  time  of 
the  indorsement.    Ibid. 

38.  It  is  no  bar  to  the  plaintiff's  recovery,  that  the  maker  of  the  note,  had,  at  the 

time  it  became  payable,  property  enough  to  pay  this  debt ;  and  that  he  and  the 
plaintiff  both  resided  in  the  same  town,  and  that  the  plaintiff  brought  no  suit 
against  the  maker.  The  insolvency  which  will  excuse  the  plaintiff  for  not 
bringing  suit  against  tlie  maker  must  be  such  as  in  the  opinion  of  the  jurj- 
would  render  a  suit  fruitless.    Ibid. 

39.  If  the  maker  was  solvent  when  the  note  became  payable,  and  the  defendant, 

during  such  solvency,  requested  the  plaintiff  to  sue  the  maker,  and  he  did  not, 
the  defendant  is  discharged  from  liability,  under  the  equity  of  the  Statute  of 
Virginia.    Ibid. 

40.  A  bill  of  exchange  may  be  accepted  by  -writing  upon  it  the  word  "  excepted.' 

Miller  V.  Butler,  470. 

41.  The  acceptor  of  a  bill  of  exchange  given  for  the  amount  of  an  award  cannot 

avail  himself  of  a  mistake  of  the  arbitrators  in  making  up  their  award.    Ibid. 

42.  In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  plain- 
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tiiF  need  not  produce  written  evidence  of  the  authority  of  the  indorser's  agent; 
to  indorse.    Miller  v.  Moore,  471. 

43.  In  an  action  against  an  indorser  of  a  promissory  note  a  record  of  a  judgment, 

upon  the  same  note,  between  other  parties,  cannot  be  given  in  evidence,  unless 
the  note  itself  be  produced,  and  the  defendant's  indorsement  proven.  Welsh  v. 
Linda,  497. 

44.  If  a  person,  who  is  not  a  party  to  a  promissory  note,  indorses  his  name  upon  it 

in  blank,  with  intent  to  give  it  credit,  the  plaintiff  may  write  over  it  an  engage- 
ment to  pay  it  in  case  of  the  insolvency  of  the  maker ;  and  such  indorser  may 
insist  on  the  usual  demand  and  notice.     Offutt  v.  Hall,  504. 

45.  If  Saturday  be  the  last  day  of  grace,  a  demand  on  the  following  Monday  is  too 

late.     Thornton  v.  Stoddert,  534. 

46.  If  the  defendant  indorsed  as  surety  he  is  entitled  to  strict  demand  and  notice ;  if 

he  is  jointly  interested  with  the  maker,  he  is  not.    Ibid. 

47.  A  count,  upon  the  indorsement  of  a  promissory  note  not  payable  to  order, 

without  averring  a  consideration  for  the  indorsement,  is  bad  in  Virginia.  Jan- 
ney  v.  Geiger,  547. 

48.  A  plea  that  the  maker  of  the  note  had,  at  the  date  of  the  writ,  goods  and  chat- 

tels to  a  greater  amount  than  the  plaintiiFs'  claim,  is  no  answer  to  an  aver- 
ment of  insolvency.    Ibid. 

49.  Notice  of  non-payment  by  the  maker  of  a  pi'omissory  note,  not  payable  to  order, 

is  not  necessary  to  charge  the  assignor,  in  Virginia.    Ish  v.  Mdls,  567. 

50.  An  intent  to  give  credit  to  a  note  is  a  good  consideration  for  an  indorsement. 

Offutt  V.  HaU,  572. 

51.  Insolvency  of  the  maker  of  a  note,  in  Virginia,  dispenses  with  a  suit  against 

him ;  and  also  with  demand  and  notice.    Ibid. 

52.  In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  de- 

fendant may  set  off  the  payee's  note  to  him,  which  he  held  before  and  at  the 
time  he  had  notice  of  the  assignment  of  his  own  note  to  the  plaintiff,  although 
not  then  payable,  but  becoming  payable  before  his  own  note.  Stewart  v.  An- 
derson, 586. 

53.  A  request,  by  the  indorser  of  a  note,  to  the  holder,  to  push  the  maker,  is  not  evi- 

dence of  a  waiver  of  demand  and  notice ;  but  is  evidence  from  which  the  jury 
may  infer  due  demand  and  notice.    Riggs  v.  St.  Clair,  606. 

54.  The  insertion  of  the  words,  "  value  received,"  after  indorsement,  does  not  avoid 

the  note,  unless  done  with  the  privity  of  the  plaintiff.    Ibid. 

BILL  OF  EXCEPTIONS. 

The  Court  will  not  sign  a  bill  of  exceptions  which  states  that  it  contains  all  the 
evidence  in  the  cause,  unless,  &c.    Lyles  v.  Mayor  ^  Com.  of  Alexandria,  361. 

BOND. 

1.  A  defective  forthcoming  bond  will,  at  the  plaintiff's  request,  be  quashed  ;  as  well 

as  the  execution  upon  which  it  was  founded.     Sutton  v.  Mandeville,  32. 

2.  Upon  a  bond  conditioned  to  pay  certain  instalments,  an  action  may  be  brought 

upon  failure  to  pay  the  first  instalment.    Nailor  v.  Kearney,  112. 

3.  A  forthcoming  bond  given,  by  mistake,  for  a  sum  less  than  the  judgment,  may 

be  quashed,  with  the  execution,  upon  the  plaintiff's  motion,  on  payment  of  the 
costs  of  the  motion.    Stephens  v.  Lloyd,  141. 

4.  The  marshal  may  include  his  commissions  in  a  forthcoming  bond ;  and  is  also 

entitled  to  his  commissions  upon  an  execution  on  the  bond.  Thomas  v.  Brent, 
161. 

5.  The  adding  of  a  new  surety  without  the  consent  of  the  others,  makes  the  bond 

void.    Long  v.  O'Neale,  233. 

6.  Sureties  of  an  insolvent  debtor  in  a  duty-bond  are  not  entitled  to  judgment  at 

the  first  term  against  their  principal.    Johns  v.  Brodhag,  235. 

7.  In  an  action  upon  a  bond  conditioned  to  pay  money  by  mstalments,  if  the  verdict 

be  rendered  before  all  the  instalments  are  due,  the  jury  must  find  how  much  is 
due  upon  each  instalment,  and  when  payable ;  as  well  those  to  become  payable 
as  those  already  payable.    Davidson  v.  Broum,  250. 

8.  Covenant  will  not  he  upon  the  condition  of  an  injunction-bond.    Summers  r. 

Watson,  254. 

9.  It  is  not  necessary  that  the  forthcoming  bond  should  recite  the  retom  of  the  ez- 
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ecation,  nor  the  certificate  of  the  service ;  nor  the  name  of  the  person  by 
whom  it  was  served  ;  but  it  must  state  that  the  execution  was  served.  Ambler 
V.  McMechen,  320. 

10.  A  mistake  in  calculating  the  marshal's  fees  in  a  forthcoming  bond  may  be  cured 

by  a  release ;  and  judgment  may  be  rendered  for  the  true  sura.     Ibid. 

11.  A  prison-bounds  bond  may  be  assigned  by  a  deputy  marshal,  in  Alexandria. 

iicott  V.  Wise,  473. 

BOOKS  OF  ACCOUNT. 

1.  The  party's  own  books  of  account  are  not  evidence  in  his  favor,  although  in  the 

handwriting  of  a  deceased  clerk,  unless  they  contain  the  first  entry  of  the 
charges.    Fendall  v.  Billy,  87. 

2.  The  defendant's  book  of  account  in  his  own  handwriting,  is  not  evidence  for 

him,  although  it  contains  the  first  entry.    Bennett  v.  Wilson,  446. 

BRICKS. 
A  clamp  is  not  a  kiln.     Washington  v.  Wheat,  410. 

BRITISH  TREATY. 

1.  The  statute  of  limitations  is  not  a  bar  to  a  British  debt  contracted  before  the 

treaty  of  peace.    Dunlog  v.  Alexander,  498. 

2.  A  British  creditor  who  took  a  bond  from  his  debtor  payable  to  a  citizen  of  the 

United  States,  cannot  avoid  the  statute  of  limitations,  under  the  clause  of  the 
treaty  removing  all  legal  impediments.  &c.    Aidd  v.  JEtoyl,  544. 

BY-LAW. 

1.  If  the  information  upon  a  by-law  states  that  the  penalty  accrued  to  the  Common- 

wealth when,  by  the  charter,  it  accrued  to  the  town,  the  judgment  must  be  ar- 
rested.    Commonwealth  V.  Hooff,  21. 

2.  The  Alexandria  by-laws  of  1784,  apply  to  the  subsequent  addition  made  to  the 

town.     Commonwealth  v.  Smith,  47. 

3.  No  information  or  indictment  will  lie  upon  a  by-law  of  the  corporation  of  Alex- 

andria.    Commonwealth  v.  Howard,  61. 

4.  The  original  by-laws  of  Georgetown  need  not  be  made  under  the  seal  of  the 

corporation.    Holmead  v.  Fox,  138. 

5.  A  warrant  to  recover  the  penalty  of  a  by-law  must  name  the  plaintiffs  by  their 

corporate  name,  and  must  describe  the  offence  with  reasonable  certainty.  Bar- 
ney V.  Washington,  248. 

6.  The  mayor  of  Washington  cannot  exercise  jurisdiction  in  a  case  in  which  he  is 

a  party.    Ibid. 

7.  Burning  bricks  in  a  clamp,  is  not  a  violation  of  a  by-law  against  burning  bricks 

in  a  kiln.     Washington  v.  Wheat,  410. 

8.  A  by-law  approved  on  the  27th,  will  not  support  an  averment  of  a  by-law  passed 

on  the  26th.     Common  Council  of  Alexandria  v.  Brockett,  505. 

CAPIAS. 

1.  A  capias  is  the  proper  process  upon  an  indictment  for  misdemeanor  found  in  Al- 

exandria, after  a  summons  to  show  cause  why  an  indictment  or  information 
should  not  be  filed.     United  States  v.  Veitch,  81. 

2.  Upon  surrender  of  the  debtor  upon  a  ca.  sa.  the  Court  ml!  not,  without  motion, 

order  him  to  be  committed  in  execution.    Peter  v.  Suter,  311. 

CASE. 

1.  A  person  who  has  a  right  to  do  an  act,  has  a  right  to  use  the  necessary  means. 

tiooe  V.  Mayor  4r  Commonalty  of  Alexandria,  98. 

2.  In  an  action  upon  the  case  under  the  Virginia  Act  of  25th  January,  1798,  §  6, 

against  the  master  of  a  vessel  for  carrying  away  the  plaintiff's  slave,  the  de- 
fendant is  not  liable,  unless  he  knew  that  the  slave  was  on  board.  Lee  v.  Lacey, 
263. 

3.  In  an  action  upon  the  case  against  the  owner  of  a  stage-coach  for  taking  away 

the  plaintiff's  slave,  evidence  may  be  given  on  the  part  of  the  defendant,  that 
the  plaintiff  had  given  the  slave  a  written  permission  to  seek  a  new  master ; 
and  if  such  permission  be  without  limitation  of  time  or  place,  the  plaintiff  can- 
not recover.    Harrison  v.  Evans,  364. 

VOL.  I.  53 
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4.  In  an  action  upon  the  case  against  a  deputy-postmaster,  the  instructions  of  the 

postmaster-general  may  be  given  in  evidence.    Dunlop  v.  Munroe,  536. 

5.  Deputy-postmasters  are  civilly  liable  for  the  acts  of  their  servants  and  clerks : 

but  the  neglect  of  the  servant  or  clerk  cannot  be  given  in  evidence  upon  a 
count  charging  the  loss  to  have  been  incurred  by  the  neglect  of  the  deputy- 
postmaster  himself.     Ibid. 

CASUALTY. 
A  casualty  happening  against  the  will  and  without  the  negligence  or  other  defafllt 
of  the  party,  is,  as  to  him,  an  inevitable  casualty.    Hodgson  v.  Dexter,  109. 

CERTIORARI. 

1.  In  forcible  entry  and  detainer,  it  is  not  necessary  that  it  should  appear  upon 

certiorari  that  the  inquest  was  taken  on  the  spot  where  the  foi-ce  was  used ;  nor 
that  the  jurors  should  appear  to  be  qualified  according  to  the  requisites  of  the 
common  law.     United  States  v.  Dona/ioo,  474. 

2.  In  Alexandria  county,  a  certiorari,  in  forcible  entry  and  detainer,  may  be  issued 

by  one  judge  in  vacation  ;  and  the  inquisition  may  be  traversed.  No  plea  will 
be  allowed  but  a  traverse  of  the  force  or  a  possession  for  three  years.  United 
States  V.  Browning,  500. 

CHALLENGE. 

1.  Peremptory  challenge  is  allowed  only  in  capital  cases,  in  Alexandria.     United 

States  V.  Carrigo,  49. 

2.  The  Court  will  not  ask  a  juror  before  he  is  sworn  whether  he  has  formed  and 

delivered  any  opinion  as  to  the  case ;  but  leave  the  party  to  challenge  for  favor. 
United  States  v.  Johnson,  371. 

3.  In  manslaughter  a  peremptory  challenge  is  allowed,  under  the  Virginia  law. 

United  States  v.  McLaughlin,  444. 

4.  It  is  not  a  principal  cause  of  challenge,  that  the  juror  has  had  conversations  with 

some  of  the  parties ;  but  it  is  evidence  for  the  consideration  of  triers  upon  a 
challenge  for  favor.     Young  v.  Marine  Ins.  Company,  452. 

5.  If  after  eight  jurors  have  been  sworn,  the  defendant  challenge  one  for  favor,  the 

challenge  shall  be  tried  by  the  jurors  already  sworn.  Neg.  Reuben  v.  Bridges, 
477. 

6.  A  juror  shall  not  be  examined  on  oath  as  to  his  religious  opinions  on  the  subject 

of  slavery ;  nor  will  the  court,  upon  a  challenge  for  favor,  suffer  evidence  to 
be  given  to  the  triers,  as  to  the  prevailing  opinion  of  individuals  of  the  reli- 
gious sect  to  which  the  juror  belongs.    Ibid. 

7.  Peremptory  challenge  is  not  allowed  in  cases  of  larceny  in  Washington  county. 

United  States  v.  McPherson,  517. 

8.  The  two  jurors  first  sworn  in  a  cause  are  the  proper  triers  of  a  challenge  for 

favor.    Joice  v.  Alexander,  528. 

9.  Tlie  Court  will  not  permit  counsel  to  argue  to  the  triers  upon  a  challenge  for 

favor.    Ibid. 

10.  The  challenged  juror  cannot  be  examined  as  a  witness  to  the  triers.    Ibid. 

11.  In  all  cases  of  felony,  by  the  laws  of  Virginia,  the  prisoner  is  entitled  to  a  per- 

emptory challenge  of  twenty  jurors.     United  States  v.  Browning,  330. 

12.  Peremptory  challenge  is  not  allowed,  in  Washington,  in  cases  of  horse-stealing. 

United  States  v.  Toms,  607. 

CHANCERY. 

1.  It  is  not  necessary  to  give  notice  of  an  application  for  an  injunction.    Love  v. 

Fendall,  34. 

2.  An  answer  in  chancery  is  not  suflSciently  authenticated  unless  the  authority  of 

the  justice  of  the  peace,  before  whom  it  was  sworn,  be  shown.  Addison  v. 
Duckett,  349. 

3.  In  a  chancery  attachment,  if  the  subpoena  be  served  on  the  principal,  there  must 

still  be  an  affidavit  of  non-residence  and  an  order  for  publication,  according  to 
the  Virginia  law.    Dean  v.  Legg  et  at.  392. 

4.  A  material  amendment  of  a  bill,  after  answer,  must  be  on  payment  of  all  costs, 

including  the  solicitor's  fee.     Wallace  v.  Taylor  et  at.  393. 

5.  At  the  hearing  of  a  cause  in  chancery,  the  court  will  not  receive  viva  voce  testi- 

mony, unless  to  prove  exhibits.    Debutts  v.  Bacon,  569. 
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CHARTER-PARTY. 
A  clause  in  a  charter  party,  that  "  daring  obstruction  of  the  navigation  by  ice  the 
lay-days  are  not  to  be  counted,"  applies  to  such  obstruction  as  prevents  the 
lading  of  the  vessel  as  well  as  to  such  as  prevents  her  going  to  sea.    Ladd  v. 
Wilson,  293. 

CLERK. 

Clerks  in  the  public  offices  will  not  be  compelled  to  serve  as  jurors,  130 ;  General 
Rule,  147. 
COMMITMENT. 

1.  A  wai-rant  of  commitment  should  state  probable  cause  supported  by  oath  or 

affirmation.    Ex  parte  Burford,  276. 

2.  Upon  surrender  of  the  debtor  upon  a  ca.  sa.  the  court  will  not,  without  motion, 

order  him  to  be  committed  in  execution.    Pder  v.  Suter,  311. 

3.  If  a  person  is  arrested  upon  a  bench-warrant,  for  treason,  the  court  will  cOmmit 

him  to  prison  without  stating  when  or  where  he  is  to  answer  for  the  oflFence. 
United  States  v.  Bollman  et  al.  373. 

4.  Upon  a  motion  to  commit  for  trial  for  treason,  the  party  accused  may  be  heard 

by  counsel.    Ibid. 

5.  A  warrant  of  commitment  must  state  probable  cause  supported  by  oath  or  affirm- 

ation ;  must  be  under  seal ;  and  must  limit  the  term  of  imprisonment.  Ex 
parte  Sprout  %■  Bailey,  424. 

6.  Queere,  whether  the  authority  to  commit  a  seaman  for  deserting  his  ship  is  not 

limited  to  a  justice  of  the  peace.    Ibid. 

7.  Upon  an  attachment  of  contempt  the  marshal  cannot  detain  the  party  after  the 

return-day  of  the  attachment,  unless  by  an  order  of  commitment  by  the  court. 
Ex  parte  Burford,  456. 

8.  A  justice  of  the  peace  cannot  discharge  a  prisoner  committed  for  trial  for  felony. 

United  States  v.  Faw,  486. 

CONFESSION. 

1.  The  jury  must  believe  or  reject  the  whole  of  the  prisoner's  confession;  but  the 

offer  of  a  bribe  by  the  prisoner  to  the  officer  to  permit  him  to  escape  is  evidence 
independent  of  the  confession.     United  States  v.  Barlow,  94. 

2.  A  confession  upon  oath  before  a  magistrate  cannot  be  given  in  evidence  against 

the  prisoner.     United  States  v.  Duffy,  164. 

3.  The  admissions  of  one  of  several  underwriters  upon  the  same  policy  cannot  be 

given  in  evidence  against  another  underwriter ;  nor  the  admissions  of  a  com- 
mittee of  the  company,  not  authorized  by  the  articles  of  association  to  make 
admissions.     Lambert  v.  Smith,  361. 

4.  A  confession  made  under  the  impulse  of  fear,  or  promise  of  favor  is  not  evidence  ; 

but  facts,  discovered  in  consequence  of  such  confession,  are  evidence.  United 
States  V.  Hunter,  317. 

CONFLICT  OF  LAWS. 

The  laws  of  Virginia,  in  the  county  of  Alexandria,  are  to  be  considered,  with  re- 
spect to  the  laws  of  the  United  States,  as  common  law ;  that  is,  not  repealed 
without  negative  words,  or  other  and  repugnant  provisions  upon  the  same  sub- 
ject.    Qucere.    Sutton  v.  Mandeville,  115. 

CONSIGNEE. 

When  bills  are  drawn  upon  a  consignee,  on  a  shipment  of  tobacco,  he  has  no 
right  to  hold  up  the  tobacco,  after  the  time  of  payment  of  the  bills,  without 
orders,  but  should  sell  to  meet  the  payment  of  the  bills.  Potts  v.  Finlay  et  al. 
514. 

CONSOLIDATION. 
The  Court  will  not  order  actions  to  be  consolidated.    Bank  of  Alexandria  v.  Young. 
458. 
CONSTABLE. 

1.  A  constable  maybe  suspended  from  office,  upon  affidavit,  without  a  rule  to  show 

cause.     Bowling'' s  case,  39. 

2.  A  constable  of  the  county  of  Washington,  residing  in  Georgetown,  is  "  a  consta- 

ble of  the  town  of  Georgetown  and  precincts,"  within  the  meaning  of  the  by- 
law concerning  hogs.    Holmead  y.  fox,  138. 
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3.  An  indictment  may  be  sustained  against  a  constable  for  acting  as  such  without 

having  given  bond.     United  States  v.  Evans,  149. 

4.  Tiie  constable  is  not  entitled  to  any  fee  for  returning  an  execution  not  served. 

United  States  v.  Little,  411. 

5.  Upon  a  rule  on  a  constable  to  show  cause  why  he  should  not  be  removed  from 

office  "for  extortion  under  color  of  his  office,"  it  is  not  necessary  that  there 
should  be  any  specification  of  the  particular  facts  relied  upon.  Jones  v.  Wood- 
row  ^  Neale,  455. 

CONTEMPT. 

1 .  It  is  a  contempt  of  court  in  a  witness  to  refuse  to  answer  proper  questions  be- 

fore the  grand  jury,  for  which  he  may  be  fined  and  required  to  give  security 
for  his  good  behavior.     United  States  v.  Caton,  150. 

2.  Attachment  of  contempt  for  disobeying  an  injunction.    Munroe  v.  Harkness,  157  ; 

Munroe  v.  Bradley,  158. 

CONTINUANCE. 

1 .  Attachment  for  non-payment  of  the  costs  of  a  continuance,  will  not  bo  granted 

against  a  defendant  against  whom  final  judgment  in  the  cause  has  been  ren- 
dered.   McGill  V.  Sheehee,  62. 

2.  If  the  cause  has  been  standing  five  terms  without  issue,  or  rule  to  plead,  the 

court  will  continue  it  at  the  request  of  the  defendant.    Morgan  v.  Voss,  109. 

3.  The  court  will  not  continue  a  cause  for  the  plaintiff"  because  he  cannot  find  out 

the  place  of  residence  of  his  witness.     Smith  v.  Potts,  123. 

4.  If  a  party  has  had  no  opportunity  to  cross-examine  a  witness  whose  deposition 

has  been  taken  under  the  Act  of  Congress,  the  court  will  continue  the  cause. 
Dade  v.  Young,  123. 

5.  If,  by  an  amendment,  the  nature  of  the  action  be  changed,  the  court  will  continue 

the  cause,  even  at  the  fifth  term.     Schnertzel  v.  Purcell,  246. 

6.  When  there  is  a  rule  to  employ  new  counsel,  the  cause  may  be  continued  after 

the  fifth  term,  notwithstanding  the  acts  of  Maryland  of  November,  1787,  ch.  9, 
and  1721,  c.  14.     Fenwick  v.  Brent,  280. 

7.  Counter-affidavits  cannot  be  read  on  a  motion  for  continuance  of  the  cause. 

Manning  v.  Jamesson  et  at.  285. 

8.  Supplemental  affidavits  will  not  be  received  upon  a  motion  for  continuance  of  a 

cause.    Norwood  v.  Sutton,  327. 

9.  The  defendant  is  not  of  course  entitled  to  a  continuance,  upon  the  death  of  the 

plaintiff^.    Alexander  v.  Patten,  338. 

10.  When  depositions  have  been  taken  by  one  party  without  notice  to  the  other,  the 

cause  may  be  continued.     Straas  v.  Marine  Ins.  Co.  343. 

11.  If  the  blanks  in  the  declaration  have  been  filled  up  at  the  trial  term,  and  the 

defendant  pleads  with  the  knowledge  that  they  have  been  so  filled  up,  it  is  not 
a  ground  for  continuance  of  the  cause.    Lambert  v.  Smith,  347. 

1 2.  If  the  writ  of  inquiry  be  set  aside  at  the  trial  term,  the  plaintiff  is  entitled  to  a 

continuance  of  the  cause  until  the  next  term  at  the  defendant's  costs.  Beck  t. 
Jones,  347. 

13.  The  costs  of  a  continuance  await  the  event  of  the  cause,  unless  there  is  a  special 

order  to  the  contrary.  An  attachment  will  not  lie  for  the  non-payment  of  the 
costs  of  a  continuance  until  after  a  rule  to  show  cause ;  nor  unless  there  has 
been  a  personal  service  of  the  order  of  the  court  to  pay  the  costs,  nor  unless 
the  bill  of  costs  state  the  particular  items.    Dyson  y.  White,  359. 

14.  An  affidavit  is  not  necessary  to  continue  a  negro  petition  at  the  first  term.  Negro 

Ben  V.  Scott,  365. 

15.  A  replication  after  the  rule-day  entitles  the  defendant  to  a  continuance.     Veatch 

V.  Harbaugh,  402. 

16.  The  court  will  not  continue  the  cause  for  the  defendant  on  the  ground  that  his 

receipts  are  mislaid,  unless  the  affidavit  state  the  amounts  and  dates  of  the 
receipts  so  that  the  plaintiff  may  admit  or  deny  them ;  nor  unless  it  state  cir- 
cumstances by  which  the  court  can  judge  whether  reasonable  diligence  has 
been  used  in  searching  for  them.    Hyde  v.  Liverse,  408. 

17.  If  the  principal  comes  in  and  gives  special  bail,  and  sets  aside  the  plea  pleaded 

by  the  appearance-bail,  the  plaintiff  is  entitled  to  a  continuance  of  the  cause. 
Wise  V.  Groverman,  418. 


INDEX.  629 

CONTINUANCE,  {Continued.) 

18.  The  court  will  not  continue  a  suit  at  law,  at  the  motion  of  the  defendant  on  the 

ground  that  the  plaintiff  had  not  answered  a  bill  for  discovery,  if  the  bill  seek 
relief  also.    Bennett  y.  Wilson,  446. 

19.  The  court  will  not,  on  motion  of  the  defendant,  continue  a  cause  because  the 

costs  of  a  non  pros,  have  not  been  paid.     Wfieaton  v.  Love,  451. 

20.  The  court  will  not  continue  a  prosecution  for  larceny,  on  the  ground  of  the 

absence  of  a  witness  who  could  testify  that  he  heard  another  man  confess  tliat 
he  had  stolen  the  goods.     United  ^States  v.  Toins,  607. 

CONTRACT. 

1.  A  public  agent,  contracting  forpnblic  use,  is  not  personally  liable,  although  the 

contract  be  under  his  seal.    Hodgson  v.  Dexter,  109. 

2.  A  casualty  happening  against  the  will,  and  without  the  negligence  or  other  de- 

fault of  the  party,  is,  as  to  him,  an  inevitable  casualty.    Ibid. 

3.  If  there  be  a  special  agreement  that  the  plaintiff's  work  shall  be  measured  and 

valued  in  a  certain  way,  the  defendant  will  not  be  permitted  to  show  that 
it  was  not  worth  as  much  as  the  value  thus  ascertained.  Evans  v.  Blakeney, 
126.  " 

4.  If  the  measurement  and  valuation  were  reduced  to  writing,  parol  evidence  of  the 

contents  of  that  writing  cannot  be  given,  unless  the  writing  be  lost  or  destroyed. 
Ibid. 

5.  If  the  plaintiff  contract  to  do  certain  work,  and  it  be  done  by  the  plaintiff  and 

another,  the  plaintiff  may  recover  for  the  whole  in  his  own  name.    Ibid. 

6.  Under  a  contract  to  deliver  rations  of  beef  for  a  year,  the  plaintiff  cannot  recover 

for  rations  delivered  for  part  of  a  year  only,  unless  prevented  by  the  plaintiff 
from  completing  the  contract.    Krouse  v.  Deblois,  1 56. 

7.  If  there  be  a  special  contract,  the  plaintiff  cannot  recover  on  a  general  count. 

RamUery.  Choat,  167. 

8.  A  general  indebitatus  assumpsit  for  goods  sold  and  delivered,  is  not  supported  by 

evidence  of  a  sale  and  delivery  of  goods  under  a  special  contract  to  sell  and 
deliver  certain  specific  goods  at  a  certain  price.     Talbot  v.  Selby,  181. 

9.  An  averment  that  J.  L.  "  for  a  certain  price,"  agreed  to  serve  the  plaintiff,  is  sup- 

ported by  evidence  that  J.  L.  in  consideration  of  eight  guineas  paid  by  the 
plaintiff  to  a  third  person,  agreed  to  serve  the  plaintiff.  Milburne  v.  Bijnie, 
239. 

10.  If  the  plaintiff  has  done  part  of  the  work,  contracted  for  by  an  agreement 

under  seal,  and  is  prevented  by  the  plaintiff  from  finishing  the  job,  he  may 
recover  the  value  or  the  work  which  he  has  done,  in  an  action  of  assumpsit 
Preston  v.  Young,  357. 

11.  Indebitatus  assumpsit  will  lie  for  money  due  upon  a  special  contract  executed  on 

the  part  of  the  plaintiff.    Ht/de  v.  Liverse,  408. 

12.  The  plaintiff  may  recover  upon  a  contract  to  do  work  in  a  workmanlike  manner, 

although  part  of  the  work  was  not  done  in  a  workmanlike  manner.  Voss  v. 
Varden,  410. 

13.  A  bill  of  parcels  receipted  by  the  defendant,  is  not,  jxr  se,  evidence  of  an  unexe- 

cuted contract  to  deliver  the  goods  ;  but  is  prima  facie  evidence  of  a  contract 
executed.    Richardson  v.  Peyton,  418. 

14.  If  a  person,  who  is  not  a  party  to  a  promissory  note,  indorses  his  name  upon  it 

in  blank,  with  intent  to  give  it  credit,  the  plaintiff  may  write  over  it  an  engage- 
ment to  pay  it  in  case  of  the  insolvency  of  the  maker.     Offutt  v.  Hall,  504. 

15.  The  law  of  the  place  where  the  goods  are  to  be  delivered  according  to  the  con- 

tract, determines  the  merchantable  quality  of  the  goods.    Ladd  v.  Dulany,  583. 

CORONER. 

1.  The  marshal  is  entitled  to  a  fee  of  $5.50  for  summoning  and  impanelling  a  coro- 

ner's inquest  in  the  county  of  Alexandria.     Brent  v.  Justices  of  Peace,  434. 

2.  Neither  at  common  law,  nor  by  the  statute  of  Virginia,  is  the  coroner  bound  to 

put  in  writing  the  effect  of  the  evidence  given  upon  an  inquisition,  unless  the 
offence  be  found  to  be  murder  or  manslaughter.     United  States  v.  Faw,  456. 

CORPORATION. 

1.  In  an  action  upon  the  case  against  a  corporation  aggregate,  for  injury  done  by 
their  agent,  it  is  not  necessary  to  prove  that  the  agent  had  authority  under  the 

63' 
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corporate  seal,  nor  under  an  order  entered  upon  the  books  of  the  corporation. 
Hooe  et  al.  v.  Corporation  of  Alexandria,  90. 

2.  Indebitatus  assumpsit  will  lie  against  a  corporation  aggregate,  upon  an  account 

stated  by  their  treasurer,  without  examining  him  as  a  witness.  Davis  v. 
Georgetown  Bridge  Co.  147. 

3.  Citizens  of  Alexandria  are  not  competent  jurors  in  an  action  of  debt  for  the 

penalty  of  a  by-law  of  the  corporation ;  but  are  competent  witnesses.  Comvion 
Counci.1  of  Alexandria  v.  Brockett,  505. 

4.  The  statute  of  usury  is  as  applicable  to  corporations  as  to  individuals.     Bank  of 

Alexandria  v.  Mandeville,  552. 

5.  In  an  action  for  the  use  of  a  county,  inhabitants  of  the  county  are  competent 

witnesses  for  the  plaintiflF.     Governor  of  Virginia  v.  Evans  et  al.  581. 

COSTS. 

1.  Security  for  costs  may  be  given  at  any  time  before  judgment  upon  the  rule. 

Reverez  v.  Camellos,  50. 

2.  Attachment  for  non-payment  of  the  costs  of  a  continuance  will  not  be  granted 

against  a  defendant,  against  whom  final  judgment  in  the  cause  has  been 
rendered.     McGill  v.  Sheehee,  62. 

3.  The  statute  of  Gloucester,  in  relation  to  costs,  is  in  force  in  Maryland,  but  the 

statute  of  21  Jac.  c.  16,  is  not.    Fairest  v.  Hanson,  63. 

4.  Full  costs  are  allowed  upon  a  verdict  for  one  cent  damages  in  an  action  upon 

the  case  for  damages  occasioned  by  raising  the  level  of  the  street.  Hooe  t. 
Mayor  and  Com.  of  Alexandria,  98. 

5.  Where  two  become  bail  jointly  and  severally,  and  two  writs  of  scire  facias  are 

issued,  and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  upon 
both  writs  of  scire  facias.     Pennington  v.  Thornton,  101. 

6.  When  a  cause  is  continued  at  the  costs  of  a  party,  no  execution  can  issue  for 

them;  the  remedy  is  attachment  of  contempt.    Fenwick  v.  Voss,  106. 

7.  A  rule  on  the  plaintiff  to  give  security  for  costs  cannot  be  discharged  by  security 

given  in  the  clerk's  office ;  it  must  be  done  in  open  court.  Offutt  v.  Parrott, 
139. 

8.  Upon  a  judgment  on  motion  upon  a  replevy  bond  for  rent,  the  plaintiff  is  enti- 

tled to  costs  of  the  motion.     Cooke  v.  Afi/ers,  166. 
;).  The  defendant  may  require  security  for  costs  from  a  plaintiff  who  has  removed 
from  the  district  since  the  commencement  of  the  action.  McCutclien  v.  Uilleary, 
173. 

10.  Full  costs  will  be  given  in  covenant,  upon  one  cent  damages.     Woodrow  v.  Cole- 

man,  199. 

1 1 .  The  court  will  not,  at  a  subsequent  term,  reinstate  a  cause  which  has  been  non- 

jirossed  for  want  of  security  for  costs.     Lindsay  v.  Ticining,  206. 

12.  If  a  plaintiff  has  not  a  domicil  in  the  district,  he  may  be  ruled  to  give  security  for 

costs.     Duane  v.  Rind,  281. 

13.  An  insolvent  debtor  will  be  discharged  from  arrest  for  costs  accruing  partly 

before  and  partly  after  his  discharge  under  the  insolvent  act.  Tenny  v.  Densley 
et  al.  314. 

14.  The  defendant  may,  at  the  trial  court  in  Alexandria,  give  notice  to  a  non-resi- 

dent plaintiff  that  security  for  costs  will  be  required,  and  the  cause  will  be  con- 
tinued if  the  plaintiff  is  not  ready  to  give  the  security.  Thomas  v.  Woodhouse, 
341. 

15.  If  the  only  resident  member  of  a  finn,  who  are  plaintiffs,  dies  pending  the  suit, 

the  defendant  may  demand  security  for  costs  against  the  surviving  plaintiffs, 
and  the  court  will  continue  the  cause  to  give  the  defendant  an  opportunity  to 
lay  the  rule  and  give  sixty  days'  notice.    iMmbert  v.  Smith,  347. 

16.  A  resident  of  Alexandria  suing  in  Washington  must  give  security  for  costs. 

Lovering  v.  Heard,  349. 

1 7.  The  law  of  Maryland  respecting  security  for  fees  and  costs  does  not  apply  to 

suits  in  equity.    Ray  v.  Law,  349. 

18.  The  costs  of  a  continuance  await  the  event  of  the  cause,  unless  there  is  a  special 

order  to  the  contrary.  An  attachment  will  not  lie  for  the  non-papnent  of  the 
costs  of  a  continuance  until  after  a  rule  to  show  cause ;  nor  unless  there  has 
been  a  personal  service  of  the  order  of  the  court  to  pay  the  costs ;  nor  unless 
the  bill  of  costs  states  the  particular  items.    Dyson  v.  White,  359. 
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19.  A  rule  having  been  laid  for  secnrity  for  fees,  is  not,  of  itself,  a  sufficient  ground 

to  lay  a  rule  for  security  for  costs.     Brohawn  v.  Van  Ness,  366. 

20.  A  material  amendment  of  a  bill,  after  answer,  must  be  upon  payment  of  all 

costs,  including  the  solicitor's  fee.     Wallace  v.  Taylor  et  al.  393. 

21.  Costs  on  appeal  from  a  justice  of  the  peace  are  within  the  discretion  of  the  court, 

if  the  judgment  be  affirmed  in  part.    Mead  v.  Scott,  401. 

22.  When  leave  is  given  to  amend  on  payment  of  costs,  the  payment  is  not  a  condi- 

tion precedent  unless  so  specially  expressed  in  the  order.  Butts  v.  Chapman, 
570 ;   Wigjidd  v.  Dyer,  403. 

23.  The  court  will  not,  on  motion  of  the  defendant,  continue  a  cause  because  tlic 

costs  of  a  non  pros,  have  not  been  paid.     Wheaton  v.  Love,  451. 

24.  The  court  will  not  permit  the  statute  of  limitations  to  be  pleaded  to  an  action 

of  trespass  for  mesne  profits,  after  the  rule-day,  but  upon  payment  of  all  ante- 
cedent costs  and  a  continuance  of  the  cause.    Marsteller  v.  Mc Clean,  550. 

25.  The  fees  of  a  magistrate  in  another  state  for  taking  a  deposition  under  the  Act 

of  Congress  may  be  taxed  in  the  bill  of  costs  in  Virginia.  Fry  v.  Yeaton, 
550. 

26.  If  the  plaintiffs  dismiss  their  bill  because  they  are  not  competent  to  sue  as  exe- 

cutors in  the  District  of  Columbia,  a  lawyer's  fee  may  be  taxed  against  them. 
Patterson's  Executors  v.  Ball,  571. 

27.  The  prosecutor  must  give  security  for  costs,  in  Alexandria.     United  States  v. 

Dtdany,  571. 

28.  If  a  witness  be  surety  for  costs  the  court  will  permit  other  security  to  be  substi- 

tuted, so  as  to  remove  the  interest  of  the  witness.     Governor  of  Virginia  v. 
Evans  et  al.  581. 
COUNTERFEIT  MONEY. 
The  delivery  of  counterfeit  money  to  a  pei-son  to  be  passed  off  generally,  for  the 
benefit  of  the  prisoner,  is  not  a  passing  "in  payment"  within  the  Virginia  Act 
of  19  December,  1792.     United  States  v.  Venabk,  416. 

COURT. 

A  special  session  for  the  trial  of  criminal  causes  may  be  ordered  at  an  adjourned 
session  of  the  court,  and  may  be  holden  at  the  same  time  with  the  adjourned 
session.     114. 

COVENANT. 

1 .  To  an  action  of  covenant  for  rent  the  defendant  cannot  plead  that  his  lessor  had 

not  paid  the  ground-rent  according  to  his  covenant.     Gill  v.  Patton,  143. 

2.  In  an  action  of  covenant  for  rent  the  landlord  cannot  recover  interest.    Id.  188. 

3.  Full  costs  will  be  given  in  covenant,  upon  one  cent  damages.     Woodrow  v.  Cole- 

man, 199. 

4.  Covenant  will  not  lie  on  the  condition  of  an  injunction-bond.    Summers  v.  Wat- 

son, 254. 

DAMAGES. 

1.  In  slander,  one  cent  damages  carries  full  costs.    FoiTest  v.  Hanson,  63. 

2.  Malice  may  be  given  in  evidence  in  aggravation  of  damages  in  an  action  on  a 

bond  conditioned  to  prove  the  plaintiff  a  bankrupt.  Sutton  v.  Mandeville, 
187. 

3.  Full  costs  will  be  given  in  covenant,  upon  one  cent  damages.     Woodrow  v.  Cole- 

man, 199. 

4.  The  value  of  the  article  on  the  day  the  cause  of  action  accrued  is  the  true 

measure  of  damages  for  not  delivering  it  according  to  contract.  McAllister  v. 
Douglas,  241. 

5.  Upon  executing  a  writ  of  inquiry  upon  a  judgment  by  default,  the  jury  must 

find  at  least  one  mill  in  damages.    Frazicr  v.  Lomax,  328. 

DEATH. 

1.  In  case  of  the  death  of  a  plaintiff,  the  filing  of  letters  of  administration  is  such 

a  proceeding  in  the  case  before  10th  day  of  the  second  court  as  will  justify  the 
court  in  retaining  cognizance  of  the  cause  under  the  act  of  Maryland,  1785,  c. 
80,  4  1.      Wilson  V.  llarhaugh,  315. 

2.  The  defendant  is  not  of  course  entitled  to  a  continuance,  upon  tlie  death  of  the 

plaintiff     Alexander  v.  Patten,  338. 
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DEBT. 

1.  In  Virginia  debt  lies  by  the  indorsee  of  an  inland  bill  against  the  acceptor. 

VowelT  V.  Alexander,  33. 

2.  Debt  lies  against  the  maker  of  a  promissory  note.     Gardner  v.  Lindo,  78. 

.■}.  In  debt,  the  declaration  must  be  for  a  sum  certain.    Ashton  v.  Fitzhtigh,  218. 

4.  In  Alexandria  the  court  has  jurisdiction  of  an  action  of  debt  on  a  note  for  two 

hundred  and  fourteen  dollars,  although  the  sum  due  upon  it  is  reduced  by  pay- 
ments, to  eight  dollars  and  ninety-four  cents.    Hays  v.  Bell  Sf  Wray,  440. 

5.  An  action  of  debt  under  the  Virginia  law,  may  be  maintained  upon  a  promissory 

note,  against  a  secret  partner  who  has  not  signed  it.  Bank  of  Alexandria  v. 
Mandeville,  575. 

DEDIMUS. 

1 .  Notice,  given  to  an  attorney  at  law,  of  a  motion  for  a  dedimus,  is  sufficient. 

Potts  V.  Skinner,  57. 

2.  The  court  in  Alexandria  will  not  grant  a  commission  to  examine  witnesses  in  a 

suit  at  common  law  without  affidavit  showing  it  to  be  necessary  for  the  pur- 
poses of  justice.    Stdton  v.  Mandeville,  115. 

DEED. 

1.  The  execution  of  a  deed  need  not  be  proved  if  it  be  acknowledged  and  recorded. 

Edinondson  v.  Lovell,  103. 

2.  It  is  not  necessary  to  the  delivery  of  a  deed  as  an  escrow  that  the  obligee  should 

be  privy  to  its  delivery,  nor  that  the  thing  to  be  performed,  as  a  condition  of 
the  delivery,  should  be  a  thing  to  be  done  by  the  obligee.  Mayor  ^  Com. 
of  Alexandria  v.  Moore,  193. 

3.  A  subscribing  witness  to  a  deed  may  be  compelled  to  attend  court  to  prove  tho 

execution  so  that  it  may  be  recorded.    Irwin  v.  Dunlop,  552. 

4.  The  adding  a  new  surety,  without  the  consent  of  the  others,  makes  the  bond 

void.    Long  v.  O'Neale,  233. 

DEMURRER. 

1.  A  special  demurrer  will  not  be  admitted  to  set  aside  an  office  judgment.     Whet- 

croft  V.  Dunlop,  5. 

2.  The  plaintiff  is  not  obliged  to  join  in  demurrer  to  the  evidence,  unless  the 

demurrer  expressly  admits  every  fact  which  the  jury  might  reasonably  infer 
from  the  testimony;  but  if  the  demurrer  be  joined,  the  court  will  infer  what 
the  jury  might  infer.    Negro  Patty  v.  Eddin,  60. 

3.  The  defendant  will  not  be  ruled  to  argue  a  demurrer  at  the  term  at  which  the 

demurrer  shall  have  been  joined  by  him,  although  the  rule  to  join  in  demurrer 
shall  have  expired  before  the  term.    Bowman  v.  French,  74. 

4.  A  demurrer,  which  admits  a  fact  in  one  cause,  is  not  evidence  of  that  fact  in 

another  cause,  although  between  the  same  parties.  Auld  v.  Hepburn,  122, 
166. 

5.  After  judgment  for  the  plaintiff  on  the  defendant's  demurrer,  and  writ  of  inquiry 

awarded,  the  court  will  not  permit  the  defendant  to  plead  de  novo  without  with- 
drawing his  demurrer.     Woodrow  v.  Coleman,  192. 

6.  The  court  will  not  give  leave  to  amend  a  demurrer  unless  it  goes  to  the  merits. 

Offutt  V.  Beatty,  213. 

7.  It  is  no  ground  of  general  demurrer  to  an  indictment  for  misdemeanor,  under 

the  laws  of  Virginia  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not 
written  at  the  foot  of  the  indictment.     United  States  v.  Sandford,  323. 

8.  A  special  demurrer  brings  into  question  the  substantial  validity  of  the  pleading 

of  the  demurring  party.     Voioell  v.  Lyles,  428. 

9.  The  court  will  permit  the  defendant  to  withdraw  the  general  issue,  and  file  a 

general  demurrer.    Deakins  v.  Lee,  442. 
10.  After  judgment  for  the  plaintiff  upon  demurrer  to  the  replication  to  the  plea  of 
limitations,  the  court  will  not  permit  the  defendant  to  withdraw  the  demurrer 
and  rejoin  specially,  unless  he  can  show  by  affidavits,  that  it  is  necessary  to 
the  justice  of  the  case.     Wilson  v.  Mandeville  et  al.  452. 

DEPOSITION. 
1.  A  deposition  taken  under  a  commission  may  be  read  in  evidence  unless  the 
opposite  party  can  prove  that  the  Avitness  is  within  reach  of  the  process  of  tho 
court.     liidgeway  v.  Ghequier,  4. 
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2.  One  hour's  notice,  to  the  attomey-at-law  of  the  opposite  party,  of  the  time  and 

place  of  taking  a  deposition,  when  the  party  lives  in  the  same  village  or  town, 
IS  reasonable  notice,  unless  special  circumstances  should  render  it  unreasonable. 
Leiper  v.  Bicldey,  29 ;  NkhoUs  v.  White^  58. 

3.  A  deposition  taken  by  dedimus,  may  be  in  the  handwriting  of  the  counsel  of  the 

party.    Ibid. 

4.  If  a  party  has  had  no  opportunity  to  cross-examine  a  witness  whose  deposition 

has  been  taken  under  the  Act  of  Congi'ess,  the  Court  will  continue  the  cause. 
Dade  v.  Young,  123. 

5.  One  day's  notice  to  the  attomey-at-law  is  sufficient  to  take  the  deposition  of  a 

sea-faring  man  under  the  Maryland  law,  1721,  c.  14,  ^  3,  but  it  cannot  be  read 
unless  the  witness  has  gone  from  the  district.    Bowie  v.  Talbot,  247. 

6.  It  is  not  necessary  that  tide  notice  of  taking  a  deposition  under  the  Act  of  Con- 

gress, should  state  the  reason  for  taking  it.    Debutts  v.  McCulloch,  286. 

7.  To  enable  a  party  to  read  in  evidence  a  deposition,  taken  de  bene  esse  under  the 

Act  of  Virginia,  he  must  prove  that  the  witness  is  unable  to  attend.  Jones  v. 
Greenolds,  339. 

8.  When  depositions  have  been  taken  by  one  party  without  notice  to  the  other,  the 

cause  may  be  continued.    Straits  v.  Marine  Ins.  Co.  343. 

9.  A  deposition  de  bene  esse  cannot  be  read  in  evidence  if  the  witness  lives  within 

one  hundred  miles  of  the  place  of  trial,  although  he  lives  out  of  the  district. 
Park  v.  Willis,  357. 

10.  A  deposition  taken  and  filed  by  the  defendant,  may  be  read  in  evidence  by  the 

plaintiff,  upon  proof  that  the  witness  is  beyond  the  jurisdiction  of  the  court 

11.  Under  the  Virginia  law  respecting  the  taking  of  depositions,  notice  to  the  attor- 

ney-at-law  is  not  sufficient.     Wheaton  v.  Love,  429. 

12.  The  party  will  not  be  permitted  to  give  parol  evidence  of  a  cause  of  caption  of 

a  deposition,  different  from  the  cause  stated  by  the  magistrate  who  took  the 
deposition ;  and  if  that  cause  be  insufficient,  the  deposition  will  be  rejected. 
Id.  451, 

13.  This  court  will  not  grant  a  commission,  in  a  civil  action  at  common  law,  to 

take  the  deposition  of  a  witness  residing  in  Virginia,  within  one  hundred  miles 
of  the  place  of  trial;  because  he  may  be  summoned  to  attend  personally. 
WeUfordy.  MiUer,  485. 

14.  A  deposition,  taken  but  not  used  by  the  plaintiff,  cannot  be  read  in  evidence  by 

the  defendant,  if  the  testimony  would  not  have  been  competent  for  the  defend- 
ant if  it  had  been  taken  on  his  part    Reid  v.  Hodgson,  491. 

15.  A  judge  who  takes  a  deposition  under  the  Act  of  Congress,  must  certify  that 

the  witness  was  cautioned  and  sworn  to  testify  the  whole  truth ;  and  that  notice 
was  given  to  the  adverse  par^,  or  the  reason  why  it  was  not  given.  Pentleton 
V.  Forbes,  507. 

16.  The  magistrate  who  takes  a  deposition  under  the  Act  of  Congress,  must  certify 

all  the  facts  necessary  to  make  it  evidence  tmder  the  Act.  Jones  v.  Knowles, 
523. 

17.  It  is  a  sufficient  averment  of  the  residence  of  the  adverse  party,  by  a  magistrate 

who  takes  a  deposition  under  the  Act  of  Congress,  if  he  certifies  that  it  appears 
to  him  that  the  party  resides  more  than  one  nundred  miles  from  the  place  of 
caption.    Banks  v.  Miller,  543. 

18.  If  the  defendant  take  and  return  the  deposition  of  an  interested  witness,  ho 

cannot  object  to  its  being  read  because  the  witness  was  interested.  Qucere. 
Henry  v.  tticketts  et  al.  545. 

19.  The  fees  of  a  magistrate,  in  another  state,  for  taking  a  deposition  under  the 

Act  of  Congress,  may  be  taxed  in  the  bill  of  costs,  in  Virginia.  Fry  v.  Yeaton, 
550. 

20.  Two  hours'  notice  of  taking  a  deposition  in  Alexandria,  where  all  the  parties 

resided,  was  too  short.    Jamieson  v.  Willis,  566. 

21.  Notice  of  a  motion  for  a  dedimus,  to  take  depositions  in  a  foreign  country,  may 

be  given  to  the  attomey-at-law.    Irving  v.  Sutton,  575. 

22.  The  court  will  not,  in  a  civil  suit,  attach  a  witness  who  resides  more  than  one 

hundred  miles  from  the  place  of  trial ;  nor  issue  a  subpoena  commanding  him 
to  go  and  testify  before  a  magistrate.    Henrt/  v.  Ricketts  et  al.  580. 
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23.  A  deposition  taken  without  notice,  and  not  upon  interrogatories,  under  a  com- 
mission issued  by  consent,  cannot  be  read  in  evidence.  Dunlop  v.  Munroe, 
536. 

DEPRECIATION. 

Upon  a  deed  made  in  1779  reserving  an  annual  rent  of  26^  current  money  of  Vir- 
ginia forever,  the  rents  accruing  during  the  existence  of  paper  money,  are  to 
be  reduced  according  to  the  scale  of  depreciation.     Marstellar  v.  Faw,  117. 

DEVISE. 

1 .  A  devise  that  a  slave  should  be  sold  for  eight  years,  after  which  he  should  be 

free  ;  the  term  of  eight  years  shall  begin  to  run  from  the  death  of  the  testator, 
or  within  a  reasonable  time  thereafter.     Negro  Basil  v.  Kennedy,  199. 

2.  A  devise  of  land  after  payment  of  debts,  subjects  the  land  to  the  payment  of  the 

debts.      Wriffht  v.  West's  Ex's,  303. 

3.  The  words  "  I  will,  in  the  first  place,  that  my  just  debts  be  paid  "  charge  the  real 

estate  with  the  payment  of  the  debts.    McCuUoch  v.  McLain's  Ex'rs,  304. 

DISORDERLY  HOUSE. 

1 .  The  time  laid  in  an  indictment  for  keeping  a  disorderly  house  is  not  material. 

United  States  v.  Burch,  36. 

2.  A  conviction  of  keeping  a  disorderly  house  is  a  bar  for  all  the  time  previous  to 

the  conviction.    Ibid. 

3.  The  selling  of  spirituous  liquors  to  negroes  in  a  public  manner,  assembled  in 

considerable  numbers,  and  •suffering  them  to  drink  the  same  in  and  about  the 
house,  on  the  Sabbath,  constitutes  it  a  disorderly  house.  United  States  v.  Prout, 
203  ;  United  States  v.  Coulter,  203 ;  United  States  v.  Lindsay,  245. 

DISTRESS. 

1 .  Goods  in  the  hands  of  an  officer  under  a  distress  for  rent,  in  Virginia,  may  be 

attached  by  the  same  landlord,  for  rent  not  yet  due,  and  may  be  condemned, 
although  replevied  by  the  tenant  after  the  attachment  levied.  Herbert  v.  Ward, 
30. 

2.  An  acceptance,  by  the  tenant,  of  a  bill  drawn  on  him,  by  the  landlord,  for  the 

rent,  is  not  a  bar  to  a  distress,  if  the  bill  be  not  paid.    Alexander  v.  Turner,  86. 

3.  Upon  the  plea  of  "  no  rent  arrear"  the  tenant  may  give  evidence  of  work  done, 

and  goods  sold  and  delivered  to  the  landlord,  without  notice  of  set-off.  Fen- 
dall  V.  Billy,  87. 

4.  The  landlord  may  distrain  after  the  death  of  the  lessee.    McLaughlin  v.  Riggs, 

410. 

5.  Upon  the  issue  of  no  rent  arrear,  the  landlord  is  not  bound  to  prove  that  the 

distress  was  laid  by  his  order.    Ibid. 

6.  Goods  distrained  for  rent  may  be  sold  by  the  tenant,  and  the  vendee  may  main- 

tain trover  for  them  after  they  have  been  replevied.     Cooke  v.  Woodrow,  437. 

7.  Property,  distrained  for  rent,  may  be  transferred  by  the  tenant  to  the  creditors, 

subject  to  the  lien  for  the  rent.     Cooke  v.  Neale,  493. 

DISTRICT  OF  COLUMBIA. 

The  jurisdiction  of  the  United  States  over  the  District  of  Columbia  vested  on  the 
first  Monday  of  December,  1800.     United  States  v.  Hammond,  15. 

DIVORCE. 

A  decree  for  a  divorce  a  vinculo,  and  declaring  that  the  articles  entered  into  previ- 
ously, for  alimony,  should  remain  in  force,  is  no  bar  to  an  action  upon  a  bond 
given  to  perform  those  articles.    McGowan  v.  Caldwell,  481. 

DUTIES. 

1.  In  action  upon  duty  bonds  the  United  States  are  entitled  to  judgment  at  the 

return  term.     United  States  v.  Johns,  284. 

2.  Sureties,  of  an  insolvent  debtor,  in  a  duty  bond,  are  not  entitled  to  judgment  at 

the  first  term,  against  their  principal.    Johns  v.  Brodliag,  235. 

3.  A  surety  who  has  paid  money  for  a  bankrupt  in  discharge  of  a  duty  bond,  has 

not  the  right  of  the  United  States  to  proceed  against  the  person  of  the  bank- 
rupt ;  but  only  against  his  effects.     Kerr  v.  Hamilton,  546. 
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EJECTMENT. 

1.  In  ejectment  upon  a  reentry  for  non-payment  of  rent,  the  plaintiff  need  not  show 

a  title  in  fee,  if  he  has  been  in  possession  forty-four  years ;  nor  tiiat  there 
were  not  sufficient  goods  on  the  premises  within  the  first  thirty  days ;  nor  that 
he  demanded  the  rent  on  the  day  it  became  due  ;  nor  on  wliat  part  of  a  vacant 
city  lot  the  rent  was  demanded.     Cooke's  Lessee  v.  Voss,  25. 

2.  In  ejectment  for  a  lot  in  Washington,  it  is  not  necessary  to  show  a  grant  from 

the  State  of  Maryland.     CNeaFs  Lessee  v.  Broum,  69. 

3.  Tiic  legal  title  in  the  trustees  cannot  be  set  up  against  the  cestui  que  trust.     Ibid. 

4.  By  tlic  Acts  of  Maryland,  1791,  c.  45,  §  2,  and  1793,  c.  58,  the  legal  title  vests  in 

the  cestui  que  use.    Ibid. 

5.  The  commissioners  were  authorized  to  sell  the  public  lots  in  Washington,  in 

April,  1797.    Ibid. 

6.  In  ejectment  the  plats  are  a  part  of  the  pleadings  ;  in  trespass  they  arc  only  evi- 

dence.    Pancoast  v.  Barry,  176. 

7.  A  person  interested  in  supporting  a  particular  location  is  not  a  competent  wit- 

ness to  prove  it.    Ibid. 

8.  All  locations  not  counter  located  are  admitted  to  be  correct.    Ibid. 

9.  Course  and  distance  must  yield  to  boundaries  proved.    Ibid. 

10.  Permanent  and  useful  improvements,  made  upon  the  land,  may  be  given  in  evi- 
dence in  mitigation  of  damages,  in  an  action  of  trespass  for  mesne  profits. 
brought  after  recovery  in  ejectment.     Gill  v.  Patten,  465. 

EQUITY. 

1.  A  court  of  equity  will  not  interfere  to  prevent  an  administrator  from  prefening 

a  creditor  by  confessing  a  judgment  at  law.     Wilson  v.  Wilson,  255. 

2.  By  the  laws  of  Virginia  in  1801,  a  court  of  equity  could  decree  a  sale  of  one 

moiety  of  the  fee-simple  of  the  debtor's  lands  in  the  hands  of  his  heir  at  law. 
Prime  v.  McRea,  294. 

3.  Cause  may  be  shown  against  a  decree  nisi,  at  any  time  during  the  term  and  before 

any  other  order  is  made.    Allen  v.  Thomas,  294. 

4.  A  court  of  equity  will  not  decree  the  execution  of  a  verbal  agreement  to  pay 

the  debt  of  another,  although  confessed  in  the  answer,  if  the  statute  of  frauds 
be  pleaded,  and  insisted  upon  in  the  answer.     Thompson  et  al.  v.  Jamesson,  295. 

5.  A  deposition  taken  more  than  six  months  after  replication,  in  a  chancciy  suit, 

cannot  be  read  at  the  hearing,  unless  taken  by  consent,  or  by  order  of  the 
court,  or  out  of  the  district.     Wiggins  v.  Wiggins,  299. 
C.  The  absence  of  a  witness,  at  the  trial  at  law,  is  no  ground  of  equity  to  obtain  an 
injunction  to  stay  proceedings  at  law  on  a  judgment.     Chapman  ^-  Wise  v. 
Scott,  302. 

7.  Equity  will  not  relieve  against  a  judgment  at  law  upon  plene  administravit,  on 

the  ground  that  the  defendant  at  law  could  not  produce  vouchers  to  support  liis 
plea ;  unless  there  be  in  the  bill,  an  allegation  of  fraud,  mistake,  surprise,  or 
accident.     Wilson^s  Executors  v.  Bastable,  304,  394. 

8.  The  laV  of  Maryland  respecting  security  for  fees  and  costs,  does  not  apply  to 

suits  in  equity.    Ray  v.  Imw,  349. 

9.  Equity  will  compel  the  defendant  to  give  up  an  inventory  necessary  to  enable 

the  plaintiff  to  support  his  action  at  law.     Walker  et  al.  v.  Wanton  et  al.  397. 

10.  The  court  will  not  enjoin  what  may,  or  may  not,  be  a  nuisance.    Ramsay  v. 

Riddle  et  al.  399. 

11.  The  proceeds  of  sales  of  land  made,  under  a  will,  to  pay  debts,  arc  equitable 

assets.    Dixon  y.  Ramsay,  496. 

ERROR. 

1.  A  writ  of  error  is  not  a  supersedeas  nnless  served  within  ten  days  after  the  rendi- 

tion of  the  judgment,  although  the  parties  should  have  agreed  to  stay  execu- 
tion for  two  months,  and  the  >vrit  of  error  should  be  scned  before  the  expira- 
tion of  that  time.     Thompson  v.  Voss,  108. 

2.  After  a  writ  of  error  has  been  served  and  returned  to  the  supreme  court,  the 

record  is  no  longer  before  the  court  below ;  and  cannot  be  amended,  altliough 
at  an  adjourned  session  of  the  same  term  it  appear  that  the  writ  of  error  has 
been  dismissed  in  the  conrt  above,  at  tlie  request  of  the  party  praying  an 
amendment.     United  States  v.  Ilooe,  116. 

3.  A  writ  of  error  is  not  a  supersedeas  nnless  a  copy  of  the  writ  be  filed  in  the 
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clerk's  office  for  the  adverse  party,  according  to  the  23d  section  of  the  Judiciary 
Act  of  1789.    Moore  v.  Dunlop,  180. 

4.  If  the  writ  of  error  be  not  a  supersedeas,  the  court  below  may  proceed  to  execu- 

tion.    Grundy  v.  Young,  443. 

5.  The  refusal  of  a  new  trial  is  not  error.    Ilenry  v.  Ricketts  et  al.  545. 

6.  A  writ  of  error  is  not  a  supersedeas  unless  a  copy  of  it  be  lodged,  for  the  adverse 

party,  in  the  clerk's  office  within  ten  days  after  the  judgment.  Ex  parte  Negro 
Ben,  532. 

ESCAPE. 

The  marshal  is  liable  if  he  suffers  a  debtor  in  execution  to  escape,  although  the 
debtor  returns  into  custody,  and  the  marshal  has  him  at  the  return  of  the  ca. 
sa.     United  States  v.  Brent,  525. 

ESCROW. 
It  is  not  necessary  to  the  delivery  of  a  deed  as  an  escrow,  that  the  obligee  should  be 
privy  to  its  delivery,  nor  that  the  thing  to  be  performed,  as  the  condition  of  the 
delivery,  should  be  a  thing  to  be  done  by  the  obligee.    Mayor  ^  Commonalty  Oj 
Alexandria  v.  Moore,  193. 

ESTOPPEL. 

The  master  of  an  apprentice  is  concluded  by  the  recital  of  the  indentures  as  to  the 
age  of  the  boy.    McCutchin  v.  Jamieson,  348. 

EVIDENCE. 

1.  Parol  evidence  cannot  be  given  of  a  statement  of  an  account  by  a  master  in 

chancery  in  a  suit  pending  in  another  court.    Sutton  v.  Mandeviile,  2. 

2.  Diligent  inquiry  for  a  subscribing  witness  will  not  dispense  with  his  testimony,  if 

it  appear  that  he  is  within  the  country.    Broadwell  v.  McClish,  4. 

3.  Upon  a  writ  of  inquiry,  in  Virginia,  the  plaintiff's  own  oath  may  be  received  as 

evidence  of  the  amount  of  the  claim.     Mandeviile  v.  Washington,  4. 

4.  A  deposition  taken  under  a  commission  may  be  read  in  evidence  unless  the  oppo- 

site party  can  prove  that  the  witness  is  within  reach  of  the  process  of  the  court. 
Ridgeway  v,  Ghequier,  4. 

5.  Although  the  contract  offered  in  evidence  vary  from  that  stated  in  the  special 

count,  yet  the  receipt  for  the  purchase-money,  at  the  bottom  of  the  contract, 
is  evidence  on  the  money  counts.    Anderson  v.  Alexander,  6. 

6.  Upon  indictment  for  larceny  under  the  Act  of  Congress,  the  owner  of  the  stolen 

goods  is  a  competent  witness  for  the  United  States,  after  having  released  to 
them  his  half  of  the  fine.     United  States  v.  Clancey,  13. 

7.  The  certificate  of  the  presiding  magistrate  is  not  necessary  to  an  exemplification 

of  the  records  of  Virginia  and  Maryland,  for  the  purpose  of  obtaining  execution 
under  the  Act  of  27th  February,  1801,  §  13.    Parrott  v.  Habersham,  14. 

8.  Comparison  of  handwriting  is  admissible  evidence  in  civil  causes.    Dunlop  v. 

Silver,  27. 

9.  One  hour's  notice  to  the  attomey-at-law  of  the  opposite  party,  of  the  time  and 

place  of  taking  a  deposition,  when  the  party  lives  in  the  same  village  or  town,  is 
reasonable  notice,  unless  special  circumstances  should  render  it  unreasonable. 
Leiper  v.  Bickley,  29. 

10.  A  certificate  of  an  oath  taken  by  a  slave-owner  may  be  given  in  evidence,  al- 

though it  vary  from  the  oath  required  by  law.     Negro  Rose  v.  Kennedy,  29. 

11.  In  trover,  a  demand  and  refusal  are  not  always  evidence  of  conversion.  Mcintosh 

V.  Summers,  41. 

12.  The  indorsement  of  the  name  of  a  witness,  by  the  grand  jury,  on  the  present- 

ment, is  prima  facie  evidence  that  it  was  made  upon  his  testimony.  Common- 
wealth v.  Gordon,  48. 

13.  The  United  States  cannot  give  evidence  of  the  general  bad  character  of  the 

prisoner  unless  he  should  first  bring  evidence  to  support  his  character.  United 
States  V.  Carrigo,  49. 

14.  One  hour's  notice  of  taking  a  deposition,  in  Alexandria,  is  sufficient.    NichoUs  v. 

White,  58. 

15.  A  deposition  taken  by  dedimus  may  be  in  the  handwriting  of  the  opposite  party. 

Ibid. 

16.  The  affidavit  of  the  party  is  sufficient  to  prove  the  loss  of  papers.    Ibid. 
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17.  The  plaintiff"  is  not  obliged  to  join  in  demurrer  to  evidence  unless  the  demurrer 

expressly  admits  every  fact  which  the  jury  might  reasonably  infer  from  the 
testimony ;  but  if  demurrer  be  joined  the  Court  will  infer  what  the  jury  might 
infer.     Negro  Patty  v.  Edtlin,  60. 

18.  On  a  trial  for  murder,  the  dying  declarations  of  the  deceased,  arc  evidence. 

United  States  v.  McGurk,  71. 

19.  Extorted  confession  is  not  evidence  against  the  prisoner.     United  States  v.  Pum- 

phreys,  74. 

20.  In  an  action  against  the  indorser  of  a  foreign  bill  of  exchange  for  non-payment. 

it  is  not  necessary  to  produce  a  protest  for  non-acceptance.  Hodgson  v.  Turner. 
74. 

21.  In  an  action  of  slander,  if  it  appear,  from  the  plaintiff's  evidence,  that  at  the  time 

of  speaking  the  words  the  defendant  named  his  author,  who  was  a  responsible 
man,  the  defendant  may  avail  himself  of  that  evidence  without  pleading  tlie 
matter  as  a  special  justification.    Hogan  v.  Brown,  75. 

22.  A  witness  who  cannot  testify  in  a  cause  without  criminating  himself,  shall  not  be 

sworn.    Neale  v.  Coningham,  76. 

23.  An  entry  in  the  defendant's  books,  not  signed  by  any  one,  is  not  a  sufficient  note 

in  writing  to  take  the  case  out  of  the  Statute  of  Frauds.    Barry  v.  Law,  77. 

24.  The  record  of  a  court  in  Virginia,  must  be  certified  by  the  presiding  magistiate. 

Gardner  v.  Linda,  78. 

25.  The  act  of  limitations  cannot  be  given  in  evidence  upon  nil  debet.    Ibid. 

26.  A  certificate  in  fee,  from  the  commissioners  of  tlie  city  of  Washington,  is  not  evi- 

dence of  possession.     O Neale  v.  Brown,  79. 

27.  Upon  a  trial  for  larceny,  the  owner  of  the  stolen  goods  is  a  competent  witness 

in  chief,  upon  filing  with  the  clerk  of  the  court,  for  the  use  of  the  prisoner,  a 
release  of  the  witness's  right  to  one  half  of  the  fine  which  the  Court  might  im- 
pose.    United  States  v.  Juire,  82. 

28.  A  subpoena  duces  tecum  will  not  be  ordered  to  a  clerk  of  a  court  in  Virginia  to 

bring  here  original  papers  filed  in  his  court.     Craig  v.  Richards,  84. 

29.  The  obligee's  indorsement  of  a  payment  upon  a  bond  is  not  evidence  to  rebut  the 

presumption  of  payment,  unless  made  with  the  privity  of  the  obligor.  Kirk- 
Patrick  v.  Langphier,  85. 

30.  The  party's  own  books  of  account  are  not  evidence  in  his  favor,  although  in  the 

handwriting  of  a  deceased  clerk,  unless  they  contain  the  first  entry  of  the 
charges.    Fendall  v.  Billy,  87. 

31.  A  record  of  a  former  judgment  between  the  same  parties,  upon  the  same  cause  of 

action,  may  be  given  in  evidence  upon  non  assumpsit.  Ridguxiy  v.  Ghequier. 
87. 

32.  An  instrument  can  be  proved  only  by  the  subscribing  witness,  unless,  &c.  Rhodes 

V.  Rigg,  87. 

33.  Upon  application  for  naturalization,  a  deposition  in  1802,  that  the  deponents  have 

known  the  applicant,  "since  the  year  1793,  in  New  York,"  is  not  evidence  that 
he  was  residing  in  the  United  States,  before  the  29th  of  January,  1795.  Ex 
parte  Tucker,  89. 

34.  When  the  terms  of  submission  to  arbitration  are  uncertain,  parol  evidence  may 

be  given  of  the  controversies  submitted.    Davy  v.  Faw,  89. 

35.  The  plaintiff,  suing  as  assignee  of  a  bankrupt,  mast  produce  the  conmiission  and 

proceedings  and  deed  of  assignment.     Mclver  v.  Moore,  90. 

36.  A  slave  cannot  be  a  witness  if  a  free  white  man  be  a  party.    Thomas  v.  Jamesson, 

91. 

37.  A  slave  may  be  a  witness  against  a  free  mulatto  in  Alexandria  county.     United 

States  V.  Betty  Bell,  94. 

38.  On  a  trial  for  larceny  of  the  goods  of  T.  L.  evidence  that  they  were  the  property 

of  a  deceased  person,  in  the  possession  and  under  the  management  of  T.  L. 
will  support  the  indictment.     IJnited  States  v.  Barlow,  94. 

39.  The  jury  must  believe  or  reject  the  whole  of  the  prisoner's  confession ;  but  the 

offer  of  a  bribe  is  evidence  independent  of  the  confession.    Ibid. 

40.  Comparison  of  handwriting  is  evidence  to  prove  the  publication  of  a  libel.  Brooke 

V.  Peyton,  96. 

41.  Possession  of  the  goods,  by  a  witness,  under  one  of  the  parties  is  not  sach  an  in* 
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tcrcst  as  will  exclude  him  as  a  witness  in  favor  of  that  party.  Ilamilton  v.  Rus- 
sell,  97. 

42.  Evidence  of  the  defendant's  confession  will  not  dispense  with  the  testimony  of 

tlie  sul)scrihing  witness.     Smith  v.  Carotin,  99. 

43.  The  declarations  of  a  witness  not  under  oath,  may  be  given  in  evidence  to  dis- 

credit his  testimony.     Harper  v.  lieili/,  100. 

44.  Ui)on  indictment  for  retailing  spirituous  liquors,  the  informer  is  not  entitled  to 

half  of  the  penalty,  and  is  a  competent  witness.     United  States  v.  Voss,  101. 

45.  The  execution  of  a  deed  need  not  be  proved  by  the  witnesses,  if  it  be  acknow- 

ledged and  recorded.     Edmondson  v.  Lovell,  103. 
4G.  In  assumpsit  for  goods  sold,  the  defendant  may  prove  a  partnership  between  the 
plaintiff  and  the  witness,  by  the  witness.     Lovejoy  v.  Wilson,  102. 

47.  On  a  count  "for  sundry  matters  pro])crly  chargeable  in  account,"  the  plaintiff 

may  give  evidence  of  money  lent,  although  no  account  was  filed  with  or  an- 
nexed to  tlie  declaration.    Ibid. 

48.  Upon  an  indictment  for  stealing  a  check  upon- a  bank  it  is  not  necessary  to  pro- 

duce the  check  itself,  in  order  to  admit  parol  evidence  that  it  was  presented  at 
the  bank.     United  States  v.  Wilson,  1 04. 

49.  The  informer  is  not  entitled  to  half  of  the  penalty  upon  a  minister,  for  marrying 

a  woman  under  sixteen  years  of  age,  without  the  consent  of  her  parents,  and  is 
therefore  a  competent  witness.     United  States  v.  McCormick,  106. 

50.  The  Court,  in  Alexandria,  will  not  grant  a  commission  to  examine  witnesses,  in 

a  suit  at  common  law,  without  affidavit  showing  it  to  be  necessary  for  the  pur- 
poses of  justice.     Sutton  v.  Mandeville,  115. 

51.  On  an  indictment  for  murder,  the  declarations  of  the  deceased,  in  extremis,  and 

when  sensible  of  approaching  death,  may  be  given  in  evidence  as  to  facts,  but 
not  as  to  opinions.     United  States  v.  Veitch,  115. 

52.  Parol  evidence  will  not  be  received  to  explain  a  written  agreement,  until  it  is  first 

shown  that  the  expressions  are  equivocal.     Auld  v.  Jlepbum,  122. 

53.  A  demurrer  which  admits  a  fact  in  one  cause,  is  not  evidence  of  that  fact  in 

another  cause,  although  between  the  same  parties.    Ibid. 

54.  In  assault  and  battery,  on  the  plea  of  not  guilty,  the  plaintiff  is  not  bound  to 

prove  that  the  defendant  struck  or  assaulted  him  first.  But  on  the  plea  of  son 
assault  demesne,  the  defendant  must  prove  that  the  plaintiff  assaulted  him  first. 
Stevens  v.  Lloyd,  124. 

55.  If  there  be  a  special  agreement  that  the  plaintiff's  work  shall  be  measured  and 

valued  in  a  certain  manner,  the  defendant  will  not  be  permitted  to  show  that  it 
was  not  worth  as  much  as  the  value  thus  ascertained.    Evans  v.  Blakeney,  12G. 

56.  If  the  measurement  and  valuation  were  reduced  to  writing,  parol  evidence  of  the 

contents  of  that  writing  cannot  be  given,  unless  the  writing  be  lost  or  destroyed. 
Ibid. 

57.  The  plaintiff's  own  oath  is  not  evidence  in  any  case  unless  made  within  one  year 

from  the  date  of  the  articles  charged.    Farrell  v.  Knapp,  131. 

58.  Upon  a  general  indebitatus  assumpsit  for  $200  for  work  and  labor,  there  must  be 

evidence  of  an  express  promise  to  pay  a  sum  certain.    Ibid. 

59.  A  special  agreement  to  do  the  work  at  certain  prices  cannot  be  given  in  evidence 

upon  general  indebitatus  assumpsit.    Ibid. 

60.  The  handwriting  of  a  party  cannot  be  proved  by  comparison  with  the  handwriting 

of  his  power  of  attorney  filed  in  the  cause,  there  being  no  proof  of  the  latter. 
Shannon  v.  Fox,  133. 

61.  The  Court  will  not  continue  a  cause  because  a  commission  to  examine  a  witness 

has  not  been  returned,  unless  the  materiality  of  the  testimony  of  the  witness  be 
shown  by  affidavit.    Morgan  v.  Voss,  134. 

62.  In  an  action  against  A.  who  was  surety  for  money  advanced  to  B.  the  acknow- 

ledgments of  B.  as  to  receipts  of  money,  may  be  given  in  evidence  to  charge 
A.     Ingle  v.  Col  lard,  134. 

63.  In  order  to  make  the  plaintiff's  own  affidavit  evidence  in  support  of  an  account 

where  the  dealings  do  not  exceed  i^lO  in  one  year,  that  affidavit  must  state  that 
no  security  has  been  given  for  the  debt,  and  must  pursue  exactly  the  form  pre- 
scribed in  the  Act  of  Assembly  of  Maryland.    Rogers  v.  Fenwick,  136. 

64.  If  a  landlord  take  the  single  bill  of  a  third  person  for  the  amount  of  rent  due 

from  his  tenant,  and  give  time  of  payment  to  the  third  person  until  he  fails, 
this  is  good  evidence  to  support  the  plea  of  "  no  rent  arrcar."  Josse  y.  Shultz, 
135. 
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65.  Leading  questions  may  be  asked  in  cross-examination.    Dawes  v.  Corcomi),  137. 

66.  The  plaintiff  cannot  recover  upon  a  general  indebitatus  assumpsit  if  a  special  agree- 

ment be  proved.    Krouse  \ .  Dtblois,  138. 

67.  An  unlawful  act  is  evidence  of  an  unlawful  intent.     United  States  v.  McFarhnd 

et  al.  140. 

68.  In  debt  against  the  sureties  in  a  sheriflf's  bond,  his  return  that  he  had  satisfied  the 

plaintiff,  is  not  evidence  for  the  defendants.     Governor  of  Virginia  v.  Wise  et  al. 
142. 

69.  If  the  plaintiff  produce  the  return  as  evidence  of  the  receipt  of  the  money  by  the 

sheriff,  it  is  also  evidence  that  he  paid  it  to  the  plaintiff ;  it  being  so  stated  in 
the  return.    Hid. 

70.  An  account  stated  by  the  treasurer  of  an  aggregate  corporation  is  evidence  to 

charge  the  corporation.    Davis  v.  Georgetown  Bridge  Co.  147. 

71.  A  slave  is  not  a  competent  witness  in  favor  of  a  free  mulatto  upon  a  public  pro- 

secution.    United  States  v.  Nancy  Swann,  148. 

72.  An  attorney  at  law  cannot  be  compelled  to  disclose  any  fact,  the  knowledge  of 

which  has  been  communicated  to  him  by  his  client.    Murray  v.  Dowling,  151. 

73.  A  confession  upon  oath  before  a  magistrate  cannot  be  given  in  evidence  against 

the  prisoner.     United  States  v.  Duffy,  164. 

74.  Possession  is  prima  facie  evidence  of  property.     Ibid. 

75.  Words  accompanying  actions  may  be  given  in  evidence  to  show  the  intent. 

United  States  v.  Omeara,  165. 

76.  The  defendant's  witnesses,  who  were  engaged  in  the  riot,  will  not  be  permitted  to 

give  evidence  of  their  intention  in  meeting.     United  States  v.  Dunn  el  al.  165. 

77.  An  admission  of  facts,  by  a  demurrft',  in  one  suit,  is  not  evidence  of  the  same 

facts  in  another  suit  between  the  same  parties.    Aidd  v.  Hepburn  et  al.  166. 

78.  In  an  action  at  law  by  a  seaman  against  the  master,  the  plaintiff  may  read  in 

evidence  the  answer  of  the  master  to  a  libel  by  the  seamen  for  wages,  the  plain- 
tiff being  one  of  the  libellants.     Rambler  v.  Choat,  167. 

79.  After  the  term  in  which  a  rule  is  laid  on  the  plaintiff  to  give  security  for  fees,  the 

clerk,  upon  a  motion  for  judgment  on  the  rule,  need  not  prove  tlic  plaintiff  to 
be  a  non-resident.    Devigny  v.  Moore,  174. 

80.  In  ejectment  the  plats  are  part  of  the  pleadings ;  in  trespass  they  are  evidence 

only.    Pancoast  v.  Barry,  176. 

81 .  A  person  interested  in  supporting  a  particular  location  is  not  a  competent  witness 

to  prove  it.    Ibid. 

82.  All  locations,  not  counter-located,  are  admitted  to  be  correct.    Ihid. 

83.  Course  and  distance  must  yield  to  boundaries  proved.    Ibid. 

84.  A  witness  may  be  allowed  his  fees,  although  not  regularly  summoned.     United 

States  V.  Williams  Sp  Ray,  178. 

85.  Bankruptcy  of  the  plaintiff  cannot  be  proved  by  parol.    Moore  v.  Voss,  179. 

86.  If  the  original  entries  are  lost,  copies  may  be  given  in  evidence.    Ibid. 

87.  A  general  indebitatus  assumpsit,  for  goods  sold  and  delivered,  is  not  supported  by 

evidence  of  a  sale  and  delivery  of  goods  under  a  special  contract  to  sell  and 
deliver  certain  specific  goods  at  a  certain  price.     Talbot  v.  Selby,  181. 

88.  The  testimony  of  a  subscribing  witness  may  be  dispensed  with  if  he  is  absent 

from  the  country.    Jones  v.  Lovell,  1 83. 

89.  Comparison  of  handwriting  is  not  evidence.    McCubbin  v.  Lovell,  18-k 

90.  If  the  jury,  after  retiring,  come  into  court  to  ask  questions  of  a  witness,  the 

counsel  will  not  be  permitted  to  interrogate  the  witness.     United  States  v.  Green- 
wood, 186. 

91.  Malice  may  be  given  in  evidence,  in  aggravation  of  damages  in  an  action  upon  a 

bond  conditioned  to  prove  the  plaintiff  a  bankrupt.     Sutton  v.  Mandeville,  187. 

92.  Evidence  cannot  be  given  to  show  that  the  commissioners  of  bankruptcy  erred  in 

their  judgment.    Ibid. 

93.  The  Act  of  Congress  respecting  the  authentication  of  records  of  State  courts, 

does  not  apply  to  the  records  of  the  courts  of  the  United  States.    Mason  v. 
Lawrason;  190. 

94.  A  copy  of  the  proceedings  of  commissioners  of  bankrupts  in  England,  is  not 

evidence  under  the  act  of  Virginia,  because  not  recorded  in  England  so  a?  tn 
make  it  evidence  there.    Leay  et  al.  v.  Wilson,  191. 

95.  K  the  agent  of  the  drawee  of  a  bill  write  an  order  on  tlic  back  of  it  to  another 
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person  to  pay  it,  this  order  is  evidence  of  the  drawee's  acceptance  of  the  origi- 
nal bill.     Harper  \.  West^  192. 

96.  Counsel  may  testify  to  facts  not  confidentially  communicated  to  them  by  their 

clients.     Bank  of  Columbia  v.  French,  221. 

97.  The  maker  of  a  note  is  a  competent  witness  for  the  indorser.    Ihid. 

98.  When  the  jury  are  to  assess  the  fine,  evidence  may  be  given  to  them  in  mitiga- 

tion.    United  States  v.  Bartle,  236. 

99.  In  an  action  for  enticing  a  servant,  the  declarations  of  the  servant  cannot  be 

given  in  evidence.    Milbume  v.  Byrne,  239. 

100.  One  day's  notice  to  an  attorney  at  law,  is  suificient  to  take  the  deposition  of  a 

seafaring  man  under  the  Maryland  law  of  1721,  c.  14,  §  3,  but  it  cannot  be  read 
iinlcss  the  witness  has  gone  from  the  district.    Bowie  v.  Talbot,  247. 

101.  Although  there  be  an  agi-eement  that  the  value  of  extra  work  should  be  ascer- 

tained by  persons  mutually  chosen,  yet,  if  such  valuation  has  not  been  actually 
made,  the  plaintiflP,  in  an  action  upon  a  quantum  meruit,  may  give  other  evidence 
of  the  value  of  the  work.     Baker  v.  Herty,  249. 

102.  The  opinion  of  a  witness  (who  has  seen  the  party  sign  a  paper)  that  another 

paper  is  also  in  the  handwriting  of  the  same  party,  is  competent  evidence,  al- 
though his  opinion,  is  the  result  of  comparison.    Hopkins  v.  Simmons,  250. 

103.  In  assault  and  battery  for  beating  the  plaintiff's  servant,  per  quod,  &c.,  the  plain- 

tiff cannot  recover  without  evidence  of  loss  of  service.     Voss  v.  Howard,  251. 

104.  A  joint  bill  of  parcels  is  not  conclusive  evidence  of  a  joint  sale.    Johnston  v.  Har- 

ris, 257. 

105.  Upon  a  plea  of  tender  the  plaintiff  must  prove  that  he  produced  and  offered  the 

money  to  the  plaintiff,    tiodd  \.  Patten,  263. 

106.  If  the  subscribing  witness  to  a  note  be  not  within  reach  of  the  process  of  the 

Court,  it  is  not  necessary  to  produce  him,  or  to  prove  his  handwriting ;  but  the 
defendant's  hand^vriting  may  be  proved.     Wellford  v.  Eakin,  264. 

107.  An  officer  cannot  justify  under  a.  fieri  Jadas  without  producing  it.     United  States 

V.  Baker,  268. 

108.  The  authority  of  an  agent  may  be  proved  by  the  testimony  of  the  agent  himself. 

Ibid. 

109.  The  owner  of  stolen  goods  is  a  competent  witness  after  releasing  to  the  United 

States  his  share  of  any  fine  which  the  Court  may  impose  upon  the  prisoner. 
United  States  v.  Frank  Tolson,  269. 

110.  A  stockholder  in  the  bank  is  a  competent  witness  for  the  prosecution  on  an  in- 

dictment for  receiving  a  stolen  bank-note,  the  property  of  the  bank,  the  witness 
having  released  to  the  United  States  all  his  interest  in  the  fine.  United  States 
V.  Morgan,  278. 

111.  Delivery  of  the  cargo  to  the  owners,  by  the  supercargo,  is  evidence  of  his  receipt 

of  his  commissions,  in  an  action  against  him  by  a  third  person  who  is  entitled 
to  a  share  of  the  commissions.    Manning  v.  Lowdennilk,  282. 

112.  Upon  the  issue  of  infancy,  in  an  action  upon  a  promissory  note,  the  plaintiff  is 

not  bound  to  produce  the  note  at  the  trial.    Davidson  v.  Henop,  280. 

113.  It  is  not  necessary  that  the  notice  of  taking  a  deposition  under  the  Act  of  Con- 

gress should  state  the  reason  for  taking  it.    Debutts  v.  McCulloch,  286. 

114.  Words  spoken  of  one  of  the  plaintiffs,  cannot  be  given  in  evidence  to  support  an 

averment  of  words  spoken  of  both  plaintiffs ;  nor  can  words  spoken  hj  each 
defendant  separately,  and  out  of  the  presence  of  each  other,  be  given  m  evi- 
dence to  support  an  averment  of  words  spoken  jointly  by  the  defendants.  Davis 
and  Wife  v.  Shernon  and  Wife,  287. 

1 15.  A  sentence  of  a  foreign  court  of  Vice-Admiralty,  condemning  a  vessel  as  enemy's 

property,  is  not  conclusive  evidence  of  violation  of  neutrality.  Croudson  v. 
Leonard,  291. 

116.  Parol  evidence  cannot  be  given  to  vary  or  explain  an  unambiguous  written 

agreement.    Ladd  v.  Wilson,  293. 

117.  A  deposition  taken  more  than  six  months  after  replication,  in  a  chancery  suit, 

cannot  be  read  at  the  hearing,  unless  taken  by  consent,  or  by  order  of  the 

Court,  or  out  of  the  district.     Wiggins  v.  Wiggins,  299. 
lis.  Parol  evidence  may  be  given  of  the  contents  of  a  lost  warrant.     United  States  t. 

Lambell,  312. 
119.  Parol  evidence  cannot  be  admitted  to  prove  the  contents  of  a  warrant,  unless  the 


INDEX.  641 

EVIDENCE,  (Continued.) 

loss  of  the  warrant  be  proved.  United  States  v.  Wan/,  312.  United  States  v. 
Long,  373. 

120.  In  an  action  for  goods  sold  by  Tibbs  &  Company,  the  plaintiflFs  must  prove  them- 

selves to  be  the  firm  of  Tibbs  &  Company.     Tibbs  et  al.  v.  Parrott,  313. 

121.  The  wife  of  him  whose  goods  were  stolen  is  not  a  competent  witness  for  the  pro- 

secution, unless  the  husband  has  released  to  the  United  States  his  share  of  the 
fine.     United  States  v.  Shorter,  315. 

122.  A  confession,  made  under  the  impulse  of  fear  or  the  promise  of  favor,  is  not  evi- 

dence ;  but  facts  discovered  in  consequence  of  such  confession  are  evidence. 
UnUed  States  v.  Hunter,  317. 

123.  Satisfaction  to  the  owner  of  the  goods  stolen  is  admissible ;  but  if  made  merely 

to  avoid  the  inconvenience  of  imprisonment  or  of  a  trial,  and  not  imder  a  con- 
sciousness of  guilt,  it  is  not  evidence  against  the  prisoner.    Ibid. 

124.  Slaves  are  competent  witnesses  for  free  negroes  indicted  for  assault  and  battery. 

United  States  v.  Negro  Terry,  318. 

125.  A  mere  honorary  obligation  to  indemnify  a  prosecutor  who  is  liable  for  costs,  is 

not  a  sufficient  interest  to  exclude  the  testimony  of  the  witness.  United  States 
v.  Lyles,  322. 

126.  The  receipt  of  a  bond  of  a  third  person,  "  in  part  pay"  of  a  precedent  debt,  is 

conclusive  evidence  of  payment  to  that  extent,  although  the  obligor  was  insol- 
vent when  the  receipt  was  given.    Muir  v.  Geiger,  323. 

127.  The  Court  has  power  to  send  an  attachment  into  Virginia  for  a  witness,  in  a  civil 

cause,  who  lives  within  one  hundred  miles  of  the  place  of  trial.  Voss  v.  Luke, 
331. 

128.  To  enable  a  party  to  read  in  evidence  a  deposition  taken  de  bene  esse,  under  the 

Act  of  Virginia,  he  must  prove  that  the  witness  is  unable  to  attend.  Jones  v. 
Greenolds,  339. 

129.  Outstanding  judgments  cannot  be  given  in  evidence  u^aa  plene  administravit,  but 

must  be  specially  pleaded.    Bines  v.  Craig,  340. 

130.  If  there  be  judgment  for  one  of  several  defendants,  upon  demurrer  to  his  separate 

plea  of  bankruptcy,  he  may  be  examined  as  a  witness  for  the  other  defendants 
upon  executing  a  release  of  his  interest  in  his  estate.    Hurliki  v.  Bacon,  340. 

131.  Infancy  cannot  be  given  in  evidence  upon  nil  debet.     Young  v.  Bell  et  al.  342. 

132.  The  Court  will  not  compel  a  witness  to  testify  against  his  interest,  in  a  cause  in 

which  he  is  interested.     Came  et  al.  v.  McLane,  351. 

133.  A  deposition  de  bene  esse  cannot  be  read  in  evidence,  if  the  witness  lives  within 

one  hundred  miles  of  the  place  of  trial,  although  he  lives  out  of  the  district. 
Park  V.  Willis,  357. 

134.  A  deposition  taken  and  filed  by  the  defendant,  may  be  read  in  evidence  by  the 

plaintiff,  upon  proof  that  the  witness  is  beyond  the  jurisdiction  of  the  Court 

135.  The  admissions  of  one  of  several  underwriters  upon  the  same  policy  cannot  be 

given  in  evidence  against  another  underwriter ;  nor  the  admissions  of  a  com- 
mittee of  the  company,  not  authorized  by  the  articles  of  association,  to  make 
admissions.    Lanwert  v.  Stnith,  361. 

136.  The  plaintiff  cannot  give  evidence  that  other  underwriters  on  the  same  policy 

have  paid  upon  the  same  risk.    Ibid. 

137.  The  Court  will  not  receive  parol  evidence  of  the  agreement  of  counsel  respecting 

the  admission  of  papers  in  evidence.    Ibid. 

138.  The  sentence  and  proceedings  of  a  foreign  court  of  Vice- Admiralty,  condemning 

the  goods  as  enemy-property,  are  not  conclusive  evidence  of  that  fact,  in  a  suit 
upon  a  policy  of  insurance.  The  sentence  ma^  be  invalidated  by  the  evidence 
contained  in  the  record  of  the  proceedings.    Ibtd. 

139.  In  an  action  upon  the  case  against  the  owner  of  a  stage-coach,  for  taking  away 

the  plaintiff's  slave,  evidence  may  be  given  on  the  part  of  the  defendant  that 
the  plaintiff  had  given  the  slave  a  written  permission  to  seek  a  new  master ;  and 
if  such  permission  be  without  limitation  of  time  or  place,  the  plaintiff  cannot 
recover.    Harrison  v.  Evans,  364. 

140.  The  defendant's  office-keeper  is  a  competent  witness  for  the  defendant,  because  he 

is  equally  liable  to  an  action  by  the  plaintiff  and  by  the  defendant.    Ibid. 

141.  If  upon  cross  examination  it  appears  that  the  witness  is  interested,  the  Court  will 

instruct  the  jury  that  his  testimony  is  not  evidence.    Brohawn  v.  Van  Ness,  366. 

54* 
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142.  A  lease  for  ninety-nine  years,  not  acknowledged  and  recorded,  is  not  good  for 

seven  years,  but  is  evidence  of  the  rate  of  rent  in  an  action  for  use  and  occupa- 
tion.   Ibid. 

143.  If  a  statute  makes  it  felony  to  steal  the  notes  of  any  incorporated  bank,  the  sta- 

tute by  which  that  bank  was  incorporated,  thereby  becomes  a  public  statute. 
United,  States  v.  Porte,  369. 

144.  A  free  black  man  bom  of  a  white  woman  is  a  competent  witness  against  a  white 

man.    Minchin  v.  Docker,  370. 

145.  Evidence  that  a  black  man  has  for  many  years  publicly  acted  as  a  free  man,  and 

has  generally  been  reputed  to  be  free,  rebuts  the  presumption  of  slavery  arising 
from  color,  and  is  evidence  that  he  was  born  of  a  white  woman.    Ibid. 

146.  A  slave  is  a  competent  witness  for  a  free  black  man,  on  a  criminal  prosecution. 

United  States  v.  Shorter,  371. 

1 47.  A  witness  is  not  competent  to  testify  as   to  the  similitude  of  handwriting,  who 

has  only  seen,  for  a  few  minutes,  papers  acknowledged  by  the  defendant  to  be 
in  his  handwriting.     United  States  v.  Johnson,  371. 

148.  Upon  an  application  for  a  bench-warrant  on  a  charge  of  treason,  as  well  as  upon 

a  motion  to  commit  for  the  same  cause,  messages  from  the  President  of  the 
United  States  to  Congress  may  be  read.     United  States  v.  Bollman  et  al.  373. 

149.  Upon  trial  of  the  issue  upon  the  plea  of  performance,  the  plaintiff  is  not  bound 

to  produce  the  original  covenant.    Beau  v.  Newton,  404. 

1 50.  To  prove  a  partnership,  parol  evidence  of  the  contents  of  printed  cards,  cannot 

be  given ;  nor  can  evidence  of  general  ^reputation  of  partnership.  Wilson  v. 
Caiman,  408. 

151.  Upon  the  issue  of  "  no  rent  arrear,"  the  landlord  is  not  bound  to  prove  that  the 

distress  was  laid  by  his  order.    McLaughlin  v.  Riggs,  410. 

1 52.  Upon  the  trial  of  the  issue  upon  the  plea  of  payment,  the  plaintiff  is  not  bound 

to  produce  the  bond.    Darlington  v.  Groverman,  416. 

1 53.  Parol  evidence  cannot  be  received  of  the  contents  of  a  letter  written  by  the  de- 

fendant to  a  third  person.    Richardson  v.  Peyton,  418. 

154.  A  bill  of  parcels  receipted  by  the  defendant  is  not,  per  se,  evidence  of  an  unexe- 

cuted contract  to  deliver  the  goods,  but  is  prima  facie  evidence  of  a  contract 
executed.    Ibid. 

155.  The  original  entries  in  the  handwriting  of  the  deceased  clerk,  must  be  produced ; 

a  copy  is  not  sufficient.    Ellicott  v.  Chapman,  419. 

156.  A  deed  transferring  a  slave  in  Maryland,  not  recorded,  cannot  be  given  in  evi- 

dence without  proof  of  its  execution,  although  acknowledged  before  a  justice  of 
the  peace  in  Maryland.    Lucy  v.  Slade,  422. 

157.  A  deed  of  lands  in  Maryland  cannot  be  read  in  evidence  unless  recorded  in  Mary- 

land.    Mclver  v.  Kennedy,  424. 

158.  Under  the  Virginia  law  respecting  the  taking  of  depositions,  notice  to  the  attor- 

ney-at-law  is  not  sufficient.     Wneaton  v.  Love,  429. 

159.  If  a  subscribing  witness  has  not  been  inquired  for  at  the  place  to  which  he  was  last 

traced,  evidence  of  his  handwriting  cannot  be  admitted.    Cooke  v.  Woodrow,  437. 

160.  Parol  evidence  may  be  given  to  explain  the  terms  of  a  submission  to  arbitrators. 

Faw  V.  Davy,  440. 

161.  Eecord  evidence  only,  of  a  highway  in  Virginia,  can  be  received.     United  States 

V.  King,  444. 

1 62.  The  defendant's  book  of  accounts,  in  his  own  handwriting,  is  not  evidence  for 

him,  although  it  contains  the  first  entry.    Bennett  v.  Wilson,  446. 

1 63.  If  several  persons  jointly  concerned  in  an  assault  and  battery,  be  separately  in- 

dicted, each  as  for  his  own  offence,  and  all  tried  at  the  same  time  by  the  same 
jur^,  one  of  the  defendants  may  be  examined  as  a  witness  for  the  others. 
United  States  v.  Hunter,  446. 

164.  The  Court  will  not  permit  the  plaintiff  to  read  to  the  jury,  his  own  statement  of 

his  account ;  nor  will  the  Court  permit  the  jury  to  take  minutes  of  the  items, 
of  which  no  evidence  is  offered.     Crease  v.  Parker,  448. 

165.  The  party  will  not  be  permitted  to  give  parol  evidence  of  a  cause  of  caption  of  a 

deposition  different  from  the  cause  stated  by  the  magistrate  who  took  the  depo- 
sition ;  and  if  that  cause  be  insufficient,  the  deposition  will  be  rejected.  Whea- 
ion  V.  Love,  451. 

166.  When  a  witness  states  the  grounds  of  his  belief  of  a  material  fact,  his  belief,  to- 


INDEX.  643 

EVIDENCE,  (Continued.) 

ecther  with  the  reasons  of  his  belief,  are  proper  evidence  to  be  left  to  the  jury. 
Wilson  V.  McClean  et  cU.  465. 

167.  The  rent  rolls  and  books  of  the  lord  proprietors  of  Maryland  may  be  given  in 

evidence  to  supply  the  want  of  a  deed  ;  and  may  be  explained  by  parol.  Contee 
V.  Godfrey,  479. 

168.  The  plaintiff's  clerk,  who  puts  a  letter  into  the  post-office,  is  a  competent  witness 

for  tlie  plaintiff  without  a  release.     Dunlop  v.  Munroe,  536. 

169.  Parol  evidence  is  admissible  to  prove  that  A.  B.  before  whom  a  deposition  was 

taken,  was  a  justice  of  the  peace.    Ibid. 

170.  It  is  to  be  presumed,  prima  facie  that  a  sworn  officer  has  discharged  his  duty 

faithfully.    Ibid. 

171.  The  Court  wiU  not  grant  a  commission,  in  a  civil  action  at  common  law,  to  take 

the  deposition  of  a  witness  living  in  Virginia  within  one  hundred  miles  of  the 
place  of  trial ;  because  he  may  be  sununoned  to  attend  personally.  Wellford 
V.  Miller,  485. 

172.  The  person  in  whose  favor  a  letter  of  guaranty  was  given  may  be  examined  as  a 

witness  for  the  plaintiff;  his  declarations, therefore,  cannot  be  given  in  evidence. 
Reid  et  al.  v.  Hodgson,  491. 

173.  It  is  not  necessary  that  the  handwriting  of  the  party  should  be  proved  by  a  person 

who  has  seen  him  write.    Ibid. 

174.  A  deposition  taken,  but  not  used,  by  the  plaintiff  cannot  be  read  in  evidence  by 

the  defendant,  if  the  testimony  would  not  have  been  competent  for  the  defend- 
ant if  it  had  been  taken  on  his  part.    Ibid. 

175.  If  the  testimony  of  the  subscribing  witness  cannot  be  had,  evidence  may  be  given 

of  his  handwriting  and  of  that  of  the  maker  of  the  instrument;  and  it  is  not 
necessary  that  the  jury  should,  by  the  evidence,  be  satisfied  of  the  handwriting 
of  the  subscribing  witness,  if  they  are  satisfied  as  to  that  of  the  maker.  Cooke 
V.  Neale,  493. 

176.  The  principal  obligor  in  a  bond,  is  a  competent  witness  for  the  surety.    Harper 

V.  JSmith,  495. 

177.  An  averment  that  the  usurious  contract  was  made  in  November,  is  supported  by 

evidence  that  it  was  made  in  September ;  the  variance  is  not  material.    Ibid. 

178.  In  an  action  against  an  indorser  of  a  promissory  note  a  record  of  a  judgment 

upon  the  same  note,  between  other  parties,  cannot  be  given  in  evidence,  unless 
the  note  itself  be  produced,  and  the  defendant's  indorsement  proved.  Welch  v. 
Lindo,  497. 

179.  Notice,  to  produce  a  book  of -accounts,  given  on  the  preceding  evening,  is  suffi- 

cient when  the  counting-house  of  the  party  is  near  the  court-house.  Shreve  y. 
Dulany,  499. 

180.  From  the  defendant's  express  promise  to  pay  for  the  goods,  the  jury  may  infer 

that  they  were  got  by  the  order  of  the  defendant.    Ibid. 

181.  A  former  recovery  may  be  given  in  evidence  upon  nil  debet.     Welch  v.  Lindo,  508. 

182.  A  former  recovery  upon  a  count  for  goods  sold  and  deUvered,  may  be  given  in 

evidence  upon  an  action  of  debt  upon  a  promissory  note,  with  an  averment  that 
the  judgment  was  confessed,  in  the  former  action,  upon  and  for  tlie  note  now 
declared  upon.    Ibid. 

183.  An  execution  is  not  the  best  evidence  of  a  judgment.    Smallioood\.  Violett,  516. 

184.  Free-born  negroes,  not  subject  to  any  term  of  servitude  by  law,  are  competent 

witnesses  in  all  cases.  Color  alone  is  no  objection  to  a  witness.  United  States 
v.  MuUany,  517. 

185.  A  slave  is  not  a  competent  witness  against  a  free-bom  mulatto  not  subject  to  any 

term  of  servitude  by  law.     United  States  v.  Peggy  HiU,  521. 

186.  Possession  of  tobacco-notes  is  evidence  of  possession  of  the  tobacco  which  they 

represent.    Hance  v.  McCormick,  522. 

187.  The  affidavit  of  a  manumitted  negro  is  a  sufficient  ground  for  an  order  to  i^sue 

a  summons  returnable  immediately,  upon  a  petition  for  freedom.  Negro  J\'an 
V.  Moxley,  523. 

188.  The  Court  will  not  permit  a  party  to  prove  other  fraudulent  transactions  of  the 

other  party  with  strangers,  to  corroborate  the  charge  of  fraud  in  the  present 
case.    Jones  et  al.  v.  Knmvles,  523. 

189.  If  the  notary  testifies  that  he  is  certain,  from  the  memorandum  in  his  book,  that 

the  demand  was  made  as  there  stated,  his  testimony  is  competent  testimony  to 
the  jury.     Thornton  v.  Caldwell,  524. 
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190.  Witnesses  may  be  examined  each  out  of  the  hearing  of  the  others.    Jotce  v. 

Alexander,  528. 

191.  The  reputation  of  freedom  which  may  be  given  in  evidence  upon  a  trial  of  free- 

dom, must  be  a  reputation  among  free  white  persons  who  are  dead,  or  whose 
death  may  be  presumed.    Ibid. 

192.  The  deposition  of  a  deceased  person,  taken  in  another  cause,  may  be  read  as  hear- 

say.   Ibid. 

193.  The  superintendent  of  the  city  of  Washington  is  a  competent  witness  for  the 

plaintiffs  in  a  suit  brought  in  the  names  of  the  former  commissioners,  to  whose 
rights  and  duties  he  has  succeeded.     Thornton  v.  Stoddert,  534. 

194.  If  a  notary  public  produces  his  book  containing  his  memorandum  of  the  demand, 

and  test&es  that  he  made  it  at  the  time  and  that  he  is  sure  that  it  is  correct 
and  has  not  been  altered;  this  is  competent  evidence,  to  the  jury,  of  the 
demand,  although  he  has  no  recollection  of  the  act  of  demanding.    Ibid. 

195.  If  the  defendant  take  and  return  the  deposition  of  an  interested  witness,  he  can- 

not object  to  its  being  read  on  account  of  the  interest  of  the  witness.  Qiusre. 
Henry  v.  Ricketts  et  al.  545. 

196.  If  the  Court  is  equally  divided  on  an  objection  to  evidence,  the  objection  does  not 

prevail.    Ibid. 

197.  At  the  hearing  of  a  cause  in  chancery  the  court  will  not  receive  viva  voce  testi- 

mony unless  to  prove  exhibits.    Debutts  v.  Bacon,  569. 

198.  A  creditor  of  a  firm  is  a  competent  witness  to  prove  its  existence.    Bank  of 

Alexandria  v.  Mandeville,  575. 

199.  The  wife  of  one  of  the  defendants  is  not  a  competent  witness  for  the  plaintiiF 

although  her  husband  has  been  discharged  under  the  insolvent  act.    Ibid. 

200.  A  stockholder  in  a  company  who  holds  stock  in  the  plaintiff's  bank,  is  a  compe- 

tent witness  for  the  plaintiffs.    Ibid. 

201 .  The  record  of  other  suits  between  the  defendant  and  other  plaintiffs  cannot  be 

read  in  evidence  by  the  plaintiffs  to  show  fraud  in  the  dissolution  of  the  part- 
nership.   Ibid. 

202.  If  the  drawer  and  payee  of  a  check  upon  a  bank  reside  in  the  town  where  the 

bank  is,  and  the  drawer  be  insolvent,  the  jury  cannot,  in  law,  infer  from  those 
facts,  that  the  plaintiffs  had  used  due  diligence  in  demanding  payment  and 
giving  notice  to  the  defendant.    McKinder  v.  Dunlap,  584. 

203.  The  mother  of  a  bastard  is  a  competent  witness  for  the  United  States  on  an 

indictment  of  the  supposed  father  under  the  Maryland  Act  of  1781,  c.  13. 
United  States  v.  Collins,  592. 

204.  Evidence  of  the  likeness  of  the  child  to  its  supposed  father  is  not  admissible. 

Ibid. 

205.  The  confession  of  the  supposed  father  of  a  bastard  having  been  given  in  evidence, 

the  defendant  was  not  permitted  to  give  in  evidence  his  declarations  at  the  same 
time  that  others  also  had  connection  with  the  mother.    Ibid. 

206.  A  request  by  the  indorser  of  a  note,  to  the  holder,  to  push  the  maker,  is  not 

evidence  of  waiver  of  demand  and  notice;  but  is  evidence  from  which  the 
jury  may  infer  due  demand  and  notice.    Riggs  v.  St.  Clair,  606. 

EXCEPTIONS. 
The  Court  will  not  sign  a  biU  of  exceptions  which  states  that  it  contains  all  the 
evidence  in  the  cause,  unless  that  fact  be  agreed  by  the  parties.    Li/Us  v.  Mayor 
^  ComTiwnaUy  of  Alexandria,  361. 

EXECUTION. 

1.  A  Jim.  facias,  received  by  the  marshal  before  an  attachment  for  rent  not  due,  is 

entitled  to  priority  and  must  be  first  satisfied.    Stieber  r.  Horn,  40. 

2.  An  execution  levied  on  the  goods  of  the  drawer  of  a  foreign  bill  of  exchange,  is 

no  bar  to  a  judgment  against  the  indorser,  if  the  goods  have  not  been  sold  for 
want  of  buyers.    Hodgson  v.  Turner,  74. 

3.  It  is  no  bar  to  execution  upon  a  supersedeas  in  Washington  comity,  that  the 

plaintiff  has  recovered  another  judgment  in  Alexandria  county,  upon  the  same 
cause  of  action,  if  it  be  not  satisfied.     Curry  v.  Lovdl,  80. 

4.  A  fieri  facias  delivered  to  the  marshal  will  supersede  a  fieri  facias  subsequently 

delivered  to  a  constable  and  first  levied.    Riddle  r.  The  Marshal  D.  C.  96. 
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5.  Although  there  be  a  stay  of  execntion  for  two  months,  yet  the  writ  of  error 

is  no  supersedeas  unless  served  within  ten  days  after  the  judgment.  Thompson 
V.  Voss,  108. 

6.  If  execution  issue  before  the  end  of  the  term  in  which  judgment  was  rendered, 

it  may,  on  motion,  be  quashed,  and  the  judgment  rescinded.  Sharj)less  v. 
Robinson,  147. 

7.  After  the  year  has  elapsed,  execution  cannot  issue  here,  upon  a  judgment  ren- 

dered in  Maryland,  without  a  scire  facias,  notwithstanding  the  13th  section  of 
the  Act  of  Congress  of  the  27th  February,  1801.    McDonald  v.  White,  149. 

8.  A  discharge  of  the  appearance  bail,  arrested  upon  a  joint  ca.  sa.  against  himself 

and  his  principal,  does  not  release  the  principal.     Watson  v.  Summers,  200. 

9.  An  agent  of  the  plaintiff  has  a  right  to  enter  the  house  of  the  defendant  with 

the  officer,  to  show  him  the  defendant's  goods  to  be  taken  on  a  Jieri  facias. 
United  States  v.  Baker,  268. 

10.  When  an  execution  is  countermanded  at  the  request  of  the  defendant  and  for  his 

accommodation,  the  plaintiff  may  have  a  new  execution,  after  the  year  and 
day,  witliout  scire  facias.    Phillips  v.  Lowndes,  283. 

11.  Upon  surrender  of  the  debtor,  upon  a  ca.  sa.  the  court  will  not,  without  motion, 

order  him  to  be  committed  in  execution.    Peter  v.  Suter,  311. 

12.  The  constable  is  not  entitled  to  any  fee  for  returning  an  execution  not  served. 

United  States  v.  LiUk,  411. 

13.  A  clerical  mistake  in  entering  a  judgment  may  be  corrected  at  a  subsequent 

term,  and  an  execution  issued  thereon  may  be  quashed.  Pierce  v.  Turner, 
433. 

EXECUTOR. 

1.  Evidence  may  be  given  to  show  that  the  defendant  is  executrix  in  her  own 

wrong,  without  charging  her  as  such.    Harper  v.  West^s  Ex'x,  192. 

2.  An  executor  may  be  ruled  to  plead  before  the  expiration  of  the  yetu:  after  letters 

granted.    Frazier  v.  Brackenridge,  203. 

3.  An  executor  de  son  tort  is  liable  for  the  value  of  the  goods  taken  and  nsed  by 

him.    Baysand  v.  Lovering  and  wife,  206. 

4.  If  the  jury  find  for  the  plaintiff,  on  pkne  administravit,  he  shall  have  judgment 

de  bonis  testatoris,  for  his  whole  debt.    Fairfax  v.  Fairfax,  292. 

5.  A  direction  to  executors,  ^in  case  the  rents  of  certain  property  should  not  be  suf- 

ficient for  the  purpose,)  to  adopt  some  mode  for  raising  the  deficiency  out  of 
other  narts  of  the  estate,  gives  them  power  to  sell  the  reversion  of  the  lands. 
Eoberaeau  v.  Roberdeau,  305. 

6.  The  orphan's  court  of  Alexandria  county  cannot,  in  any  case,  grant  letters  testa- 

mentary without  security,  unless  the  testator's  personal  estate  is  sufficient  to 
pay  all  the  debts.    Ex  parte  Lee,  Ex'r  of  Craik,  394. 

7.  Counts,  charging  the  defendants  as  executors  upon  the  promise  of  their  testator, 

and  upon  their  own  promise  as  executors  in  consideration  of  assets,  may  be 
joined  in  the  same  declaration ;  and  the  judgment  upon  each  count  will  be  de 
bonis  testatoris.    Dixon  v.  Ramsay,  472. 

8.  In  actions  against  executors  the  act  of  limitations  may  be  pleaded  after  office 

judgment     Wilson  v.  Tturberville's  Ei^rs,  492. 

FACTOR. 
When  bills  are  drawn  on  a  consignee,  on  a  shipment  of  tobacco,  he  has  no  right  to 
hold  up  the  tobacco,  after  the  time  of  the  payment  of  the  bills,  without  orders, 
but  should  sell  to  meet  the  payment.    Potts  v.  Findlay  et  cU.  514. 

FARO-TABLE. 

1.  Under  the  Act  of  Maryland  1797,  c.  110,  the  offence  of  keeping  a  faro-table  can 

only  be  committed  by  a  tavern-keeper,  or  retailer  of  spirituous  liquors.  United 
States  V.  Lefevre,  244. 

2.  The  gratuitous  distribution  of  ardent  spirits  at  a  public  gaming-table  docs  not 

constitute  the  keeper  of  the  gaming-table  a  retailer  of  spirituous  liquors. 
United  States  v.  Mickle,  268. 

FEES. 
1 .  The  marshal  is  entitled  to  a  fee  of  ninety  pounds  of  tobacco  for  impanelling  a 
jury  in  a  criminal  prosecution.     United  States  v.  McDonald,  78. 
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2.  The  marshal's  commission  of  five  per  cent,  may  be  included  in  the  replevin 

bond  for  rent.     Alexander  v.  Thomas,  92. 

3.  The  marshal  may  inchule  his  commissions  in  a  forthcoming  bond,  and  is  also 

entitled  to  his  commission  upon  an  execution  on  the  bond.  Thomas  v.  Brent, 
161. 

4.  After  the  term  in  which  a  rule  is  laid  for  security  for  fees,  the  clerk,  upon  a  mo- 

tion for  judgment  on  the  rule,  need  not  prove  the  plaintiff  to  be  a  non-resident. 
Devigny  v.  Moore,  174. 

5.  A  witness  may  be  allowed  his  fees  although  not  regularly  summoned.     United 

States  V.  Williams  and  Ray,  1 78. 

6.  A  witness  cannot  have  an  attachment  for  his  fees  until  he  has  served  an  order  of 

court  upon  the  party  to  pay  them.     Sadler  v.  Moore,  212. 

7.  "Witnesses  are  entitled  to  their  fees  although  the  summons  be  served  by  a  private 

person.     Power  v.  Semnies,  247. 

8.  If  the  jdaintitf  has  received  the  debt  and  costs,  the  marshal  cannot  detain  the 

defendant  upon  a  ca.  sa.  for  his  poundage.     Causin  v.  Chubb,  267. 

9.  The  sureties  of  a  sheriff,  in  Virginia,  are  not  liable  for  officers'  fees,  unless  the 

account  of  the  same  shall  have  been  delivered  to  the  sheriff  for  collection 
before  the  first  of  March.     Governor  of  Virginia  v.  Turner's  Sureties,  286. 

10.  A  rule  having  been  laid  to  give  security  for  fees  is  not,  of  itself,  sufficient  ground 

for  a  mle  to  give  security  for  costs.    Brohawn  v.  Van  Ness,  366. 

11.  The  constable  is  not  entitled  to  any  fee  for  returning  an  execution  not  served. 

United  States  v.  Little,  411. 

12.  The  marshal  is  entitled  to  a  fee  of  $5.50  for  summoning  and  impanelling  a  coro- 

ner's inquest  in  the  county  of  Alexandria.  Brent  v.  Justices  of  the  Peace, 
434. 

FELONY. 

1.  Every  felony  is  not  a  capital  case,  and  a  prisoner  indicted  for  counterfeiting  a 

note  of  the  Bank  of  the  United  States  is  not  entitled  under  the  Act  of  Congress 
of  the  30th  of  April,  1790,  §  29,  to  a  copy  of  the  indictment  and  a  list  of  the 
witnesses  two  days  before  pleading,  although  the  offence  is  made  felony  by  the 
statute.     United  States  v.  Williams  and  Ray,  1 78. 

2.  If  a  statute  makes  it  felony  to  steal  the  notes  of  any  incorporated  bank,  the 

statute,  by  which  that  bank  was  incorporated,  thereby  becomes  a  public  statute. 
United  States  v.  Porte,  369. 

3.  An  averment  that  a  letter  containing  bank-notes,  was  fraudulently  and  impro- 

perly secreted,  withheld,  and  taken,  in  the  post-office,  by  the  defendant,  is  not  a 
charge  of  felony,  so  as  to  deprive  the  plaintiffs  of  their  civil  remedy.  Dunlop 
V.  Monroe,  536. 

FIERI  FACIAS. 

1.  A  fieri  facias  received  by  the  marshal  before  an  attachment,  for  rent  not  due, 

must  be  first  satisfied.     Stieber  v.  Hoye,  40. 

2.  An  execution  levied  on  the  goods  of  the  drawer,  is  no  bar  to  a  judgment  against 

the  indorser,  if  the  goods  have  not  been  sold  for  want  of  buyers.  Hodgson  v. 
Turner,  74. 

3.  A  fieri  facias  delivered  to  the  marshal  will  supersede  a  fieii  facias  subsequently 

delivered  to  a  constable  but  first  levied.    Riddle  v.  Marshal  D.  C.  96. 

4.  Upon  a  breach  assigned  in  not  paying  over  money  received  upon  a  fieri  facias, 

the  plaintiff  must  prove  that  the  sheriff  received  the  money  before  the  return 
day  of  the  execution.     Governor  of  Virginia  v.  Wise  et  al.  142. 

FIXTURES. 

1 .  Franklin  stoves,  fixed  in  the  usual  manner  with  bricks  and  mortar,  pass  to  the 

vendee  of  the  house.     Smith  v.  HeiskeU,  99. 

2.  A  tenant  who  has  erected  a  wooden  shed  upon  posts  inserted  two  feet  into  the 

earth,  has  a  right  to  remove  it  during  the  term.    Krouse  v.  Ross,  368. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  forcible  entry  and  detainer,  it  is  not  necessary  that  it  should  appear  upon  cer- 
tiorari, that  the  inquest  was  taken  upon  the  spot  where  the  force  was  used  ;  nor 
that  the  jurors  should  appear  to  he  qualified  according  to  the  requisites  of  the 
common  law.     United  States  v.  Donohoo,  474. 
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2.  In  Alexandria  county,  a  certiorari,  in  forcible  entry  and  detainer,  may  be  i'^sucd 

by  one  judge,  in  vacation;  and  the  inquisition  may  be  traversed.  United  Slates 
V.  Browning,  500. 

3.  No  plea  will  be  allowed,  but  a  traverse  of  the  force  or  a  possession  for  three 

years.    Ibid. 

4.  Restitution  will  not  be  awarded  unless  some  person  be  held  out  of  possession, 

who  has  a  right  of  possession.    Ibid. 

5.  The  Act  of  Virginia  does  not  punish  the  force;  it  only  provides  for  restitution. 

Ibid. 

FOREIGN  SENTENCE. 

1.  A  sentence  of  a  foreign  court  of  Vice-Admiralty,  condemning  a  vessel  as  cncmy- 

property,  is  not  conclusive  evidence  of  violation  of  neutrality.  Croudson  '\. 
Leonard,  291. 

2.  The  sentence  and  proceedings  of  a  foreign  court  of  Vice-Admiralty,  condemn- 

ing the  goods  as  enemy-property,  are  not  conclusive  evidence  of  that  fact,  in  a 
suit  upon  a  policy  of  insurance.  The  sentence  may  be  invalidated  by  the 
evidence  contained  in  tlie  record  of  tlie  proceedings.    Lambert  v.  Smith,  361. 

FORGERY. 

In  an  indictment  for  forgery  of  a  bill,  it  is  not  necessary  to  set  forth  the  indorse- 
ments, but  evidence  of  the  defendant's  indorsement  may  be  given,  to  show  his 
fraudulent  intent,  although  his  indorsement  is  not  averred  in  the  indictment. 
United  States  v.  Peacock,  215. 

FRAUD. 

1.  Upon  proof  of  fraud  the  Court  will  not  permit  the  debtor  to  take  tho  insolvent 

oath  under  tlie  law  of  Virginia.     Camellos  v.  Reverez,  62. 

2.  A  conditional  promise  to  pay  the  debt  of  another  is  within  the  statute  of  frauds. 

Barry  v.  Law,  77. 

3.  An  entry  in  the  defendant's  books,  not  signed  by  any  one,  is  not  a  sufBcient 

note  in  writing  to  take  the  case  out  of  the  statute  of  frauds.    Ibid. 

4.  If  the  plaintiff  obtain  the  defendant's  acceptance  by  a  fraudulent  practice,  he 

cannot  recover  upon  it.      Wilson  v.  Cromwell,  214. 

5.  Acts  done  by  the  vendor  alone  will  not  take  a  verbal  sale  of  land  out  of  tlic 

statute  of  frauds.     Reeves  v.  Pye,  219. 

6.  An  insolvent  who  obtains  his  discliarge  by  fraud  is  not  discharged  in  due  course 

of  law.    Slacum  v.  Simms  and  Wise,  242. 

7.  A  court  of  equity  will  not  decree  the  execution  of  a  verbal  agi-ecmcnt  to  pay 

the  debt  of  another,  although  confessed  in  the  answer,  if  the  statute  of  frauds 
be  pleaded  and  insisted  upon  in  the  answer.     Thompson  ct  al.  v.  Jamesson,  295. 

8.  A  parol  gift  of  a  slave  in  Virginia,  in  1784,  was  void  under  the  statute  of  1758, 

although  possession  accompanied  and  followed  the  gift ;  and  it  was  not  madu 
valid  by  the  act  of  1787.    Lee  v.  Ramsay,  435. 

9.  A  deed  of  gift  of  a  slave  in  1790  was  void  unless  possession  accompanied  and 

followed  the  deed.    Ibid. 

10.  A  promise,  by  the  defendant  when  compromising  with  his  creditors,  to  pay  the 

plaintiff  an  additional  sum,  is  a  fraud  upon  the  other  creditors,  and  is  void. 
Bartleman  v.  Douglass,  450. 

11.  A  marriage  settlement  of  the  intended  wife's  goods,  although  not  recorded,  pro- 

tects tlie  goods  from  the  creditors  of  the  husband.    Pierce  v.  Turner,  462. 

12.  The  Court  will  not  permit  a  party  to  prove  other  fraudulent  transactions  of  the 

other  party  with  strangers,  to  corroborate  the  charge  of  fraud  in  the  present 
case.    Jones  v.  Knowles,  523. 

13.  Fraud  may  be  given  in  evidence  upon  non  assumpsit,  for  it  avoids  the  contract 

altogether.    Morrison  v.  Clifford,  585. 

FREEDOM. 

1.  A  certificate  of  an  oath,  taken  by  a  slave-owner,  may  be  given  in  evidence, 

although  it  varies  from  the  oath  required  by  law.   Negro  Rose  v.  Kcnnrdy,  26. 

2.  If  the  owner  send  his  slave  out  of  Virginia  for  three  years,  and  then  bring  the 

slave  back,  it  is  not  such  a  bringing  into  the  Commonwealth  as  entitles  the 
slave  to  freedom  under  the  second  section  of  the  Act  of  17th  December,  1792. 
Negro  Sylvia  v.  Coryell,  32. 
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FREEDOM,  {Continued.) 

3.  Upon  devise  that  a  slave  should  be  sold  for  eight  years,  after  which  he  shonld  be 

free,  the  term  of  eight  years  shall  begin  to  run  from  the  death  of  the  testator, 
or  within  a  reasonable  time  thereafter.     Negro  Basil  v.  Kennedy,  199. 

4.  A  petitioner  for  freedom  has  not  a  right  to  go  in  search  of  his  witnesses.    Negro 

Moses  Y.  Dunnaho,  315. 

5.  Bringing  a  slave  from  Alexandria  to  Washington  is  an  importation  contrary  to 

the  Act  of  Maryland,  1796,  c.  67.    Negro  Wm.  Foster  v.  Simmons,  316. 

6.  A  petitioner  for  freedom,  in  custody,  will  not  be  discharged  upon  the  request  of 

the  master,  unless  he  give  security  to  have  the  petitioner  forthcoming,  &c.  to 
prosecute  his  petition.    Ex  parte  Negro  Letty,  328. 

7.  Upon  a  petition  for  freedom  the  Court  will  not  require  the  defendant  to  give 

security  for  the  wages  of  the  petitioner  during  the  litigation.    Negro  Ben  v. 
Scott,  350. 

8.  An  affidavit  is  not  necessary  to  continue  a  suit  for  freedom  at  the  first  term.    Id. 

365. 

9.  Evidence  that  a  black  man  has,  for  many  years,  publicly  acted  as  a  freeman,  and 

been  generally  reputed  to  be  free,  rebuts  the  presumption  of  slavery  arising 
from  color.    Minchin  v.  Docker,  370. 

10.  A  slave  coming  from  Virginia  into  Maryland  more  than  a  year  after  his  master, 

and  sold,  is  entitled  to  freedom  under  the  law  of  Maryland  of  1796,  c.  67. 
Negro  Moses  v.  Donahoo,  370. 

11.  The  owner  of  a  slave  who  sues  for  freedom  must  pay  the  prison  fees  if  he  will 

not  give  the  security  required  by  the  law  of  Virginia.    Ex  parte  Negro  Amy, 
392. 

12.  A  sale  of  a  slave  upon  the  express  condition  that  he  should  be  free  at  the  end  of 

six  years,  is  not  a  manumission  under  the  Maryland  law  of  1796,  c.  67.    Negro 
Fidelio  v.  Dermott,  405. 

13.  A  manumission  by  will  is  not  in  prejudice  of  creditors,  if  the  real  and  personal 

estate  arc  sufficient,  without  the  value  of  the  manumitted  slave,  to  pay  all  the 
debts  of  the  testator.    Ibid. 

14.  A  manumission  by  will,  after  a  term  of  years,  is  not  revoked  by  a  codicil  ordering 

the  sale  of  all  the  testator's  slaves,  if  at  the  time  of  making  the  codicil,  their 
term  of  service  had  not  expired.    Ibid. 

15.  The  general  issue  on  a  petition  for  freedom  is  that  which  puts  in  issue  the  single 

question  whether  free  or  not.    Negro  Ben  v.  Scott,  407. 

16.  A  slave  imported  does  not  gain  his  freedom  by  the  omission  of  the  master  to 

prove  to  the  satisfaction  of  the  naval  officer  or  collector  of  taxes,  the  residence 
of  the  slave  in  the  United  States  according  to  the  Maryland  Act  of  April, 
1783,  c.  23.  Ibid. 
17-  An  injunction  to  prevent  a  person  from  taking  away  a  colored  woman  who  has 
sued  for  her  freedom  in  this  court,  will  not  be  granted  upon  a  mere  statement 
of  the  plaintiff's  apprehension.    Negro  Jenny  v.  Crase,  443. 

18.  The  promise  of  a  slave  does  not  bind  him  when  free,  although  it  be  to  pay  money 

borrowed  by  which  he  obtained  his  freedom.     Crease  v.  Parker,  448. 

19.  Money  advanced  to  a  slave  to  enable  him  to  purchase  his  freedom  cannot  be 

recovered  of  him  after  his  emancipation,  although  he  acknowledge  the  debt 
after  suit  brought    Id.  506. 

FREIGHT. 

Trover  will  not  lie  against  the  master  of  a  vessel  for  the  cargo,  unless  the  freight 
has  been  paid  or  tendered,  or  the  payment  bo  waived ;  nor  if  the  goods  were 
lost  that  they  did  not  come  to  the  use  of  the  defendant.  Hodgson  v.tVoodhouse, 
549. 

GAMING. 

1.  This  court  has  jurisdiction  of  prosecutions  for  gaming  under  the  law  of  Vir- 

ginia, although  that  law  directs  the  prosecution  to  be  had  before  a  justice  of 
the  peace.     United  States  r.  Heineqan,  50. 

2.  An  indictment  will  not  lie,  under  the  Virginia  Act,  for  suffering  gaming  in  the 

defendant's  house ;  because  the  Act  has  given  an  action  of  debt  to  the  informer. 
United  States  v.  Gadsby,  55. 

3.  A  capias  may  be  issued  as  the  first  process  against  a  person  for  tmlawful  gaming. 

United  States  v.  Cottom,  55. 
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GAMING,  {Continued.) 

4.  Upon  an  indictment  for  keeping  a  gaming-table  in  a  booth  upon  the  race-field 

contrary  to  the  Act  of  Maryland,  the  traverser  is  equally  guilty  whether  he 
acted  as  principal,  or  as  agent  for  the  owner.     United  otates  v.  Connor,  102. 

5.  Under  the  Maryland  Act  1797,  c.  110,  the  offence  of  keeping  a  faro-tablc  can  only 

be  committed  by  a  tavern-keeper,  or  retailer  of  spirituous  liquors.  United 
Stales  V.  Lefei^rc,  244. 

6.  The  gratuitous  distribution  of  ardent  spirits  at  a  public  gaming-table  does  not 

constitute  the  keeper  of  the  table  a  retailer  of  spirituous  liquors  within  the 
meaning  of  the  Act  of  Maryland.     United  States  v.  Mickle,  268. 

7.  Playing  at  any  game,  even  for  money,  is  not,  of  itself,  an  offence  at  common 

law.  The  offence  is  created  bjr  statute  and  can  only  be  punished  as  the  statute 
directs.     United  States  v.  Willis,  511. 

8.  The  game  called  "equality"  is  a  "device"  prohibited  by  the  Act  of  Maryland, 

1797,  c.  110.     United  States  v.  Speeden,  535. 

9.  A  public  gaming-house  is  a  public  nuisance.     United  States  v.  Ismenard,  150. 

GEORGETOWN. 

1.  The  corporation  of  Georgetown  had  no  power,  in  1803,  to  grant  retailing  licenses. 

Unitea  States  v.  Kaldenbach,  132. 

2.  The  original  by-laws  of  Grcorgetown  need  not  be  made  tmder  the  corporate  seal. 

Hdmaid  v.  Fox,  138. 

3.  A  constable  of  the  county  of  Washington,  residing  in  Georgetown,  is  a  constable 

of  the  town  of  Georgetown  and  precincts,  wimin  the  meaning  of  the  by-law 
concerning  hogs.    Ibid. 

4.  An  indictment  will  not  lie  for  forestalling  the  Georgetown  market,  contrary  to 
the  by-law.     United  States  v.  Kennedy,  312. 

5.  The  mayor  of  Georgetown  may,  in  the  town,  do  any  act  which  a  county  justice 

of  the  peace  can  do  in  his  county.    Hodgson  v.  Mountz,  366. 

6.  The  corporation  of  Georgetown  cannot  impose  a  penalty  on  hack-owners  residing 

out  of  Georgetown  for  bringing  passengers  into  Georgetown  from  the  city  of 
Washington,  if  they  take  only  the  city  price  for  driving  to  the  verge  of  the  city. 
Lenox  v.  Corp.  of  Georyetown,  608. 

GOOD  BEHAVIOR. 

After  acquittal,  the  court  will  not  require  the  prisoner  to  give  security  for  his  good 
behavior.     United  States  v.  Venable,  417. 

GOODS  AND  CHATTELS. 
Bank-notes  are  not  goods  and  chattels.     United  States  r.  Morgan,  278. 

GUARDIAN. 

1.  The  court  will  appoiut  a  guardian  ad  litem  to  defend  an  infant  defendant.    Bar- 

clay V.  Covers,  147. 

2.  If  an  infant  is  brought  into  court,  a  guardian  ad  litem  may  be  appointed  without 

commission.    Beinhart  v.  Orme,  244. 

3.  A  guardian  appointed  in  one  county  in  Maryland  is  competent  to  give  a  valid 

receipt  for  the  purchase-money  of  land  in  another  county.   Brooke  v.  Potowmack 
Company,  526. 
HABEAS  CORPUS. 

1.  Upon  petition  for  a  writ  of  habeas  corpus,  the  petitioner  must  produce  a  copy  of 

the  warrant  of  commitment,  or  an  affidavit  tnat  the  officer  refused  to  give  a 
copy.    Harrison^s  case,  159. 

2.  An  attachment  for  not  returning  a  writ  of  habeas  corpus  will  not  be  issued  until 

three  days  shall  have  expired  after  service  of  the  writ.  United  States  v.  BoUman 
et  al.  373. 

3.  When  a  debtor  is  in  the  prison  bonndj,  the  court  will  not  award  a  habeas  corpus 

to  discharge  him,  on  the  ground  that  his  creditor  has  refused  to  pay  his  daily 
allowance.     Wilson  v.  The  Marshal,  D.  C.  608. 

HACKNEY-COACHES. 

1.  The  Corporation  of  Washington  had  authority,  under  the  charter  of  1802,  ^  7, 

to  regulate  and  license  hackney-coaches.  The  Mayor  f/x.  of  Washington  v. 
Wheaton,  5\^. 

2.  See  Geoboetowk.  6.    Lenox  t.  Corp.  Georgetoum,  608. 
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HIGHWAY  ROBBERY. 

No  road  in  Virginia  is  a  highway,  within  the  statute  which  takes  away  the  benefit  of 
clergy  in  certain  cases,  unless  it  be  a  public  road  laid  out  according  to  law ;  no 
evidence  of  which  can  bo  received  but  the  record.     United  States  v.  Kinrj,  444. 

IMPRISONMENT. 

1.  Upon  an  indictment  at  common  law  for  a  riot  in  Alexandria  county  the  term  of 

imprisonment  is  not  to  be  assessed  by  the  jury.  United  States  v.  McFadane  et 
al.  163. 

2.  Im])risonmcnt  is  not  a  necessary  part  of  the  punishment  of  riot  at  common  law. 

Ibid. 

INDICTMENT. 

1.  In  an  indictment  for  selling  whiskey,  the  day  is  not  material.     United  States  r. 

Burch,  36. 

2.  In  an  indictment  for  keeping  a  disorderly  house,  the  time  is  not  material.    Id. 

36. 

3.  The  court  in  "Washington,  may  order  an  indictment  to  be  sent  to  the  grand  jury 

without  a  previous  presentment  for  the  same  offence.  United  Slates  v.  Madden, 
45. 

4.  All  the  acts  of  selling  spirituous  liquors  without  license,  before  conviction,  con- 

stitute but  one  offence  ;  and  the  day  laid  in  the  indictment  is  not  material,  if  it 
be  within  twelve  months  before  filing  the  information.  Commonwealth  v. 
Smith,  46. 

5.  An  indictment  will  not  lie,  under  the  Virginia  Act,  for  suffering  gaming  in  the 

defendant's  house ;  because  the  act  has  given  an  action  of  debt  to  the  informer. 
United  States  v.  Gadsby,  55. 

6.  No  information  or  indictment  will  lie  upon  a  by-law  of  the  corporation  of  Alex- 

andria.    Commonwealth  v.  Howard,  61. 

7.  The  want  of  the  name  of  a  prosecutor  at  the  foot  of  the  indictment  is  no  ground 

for  arresting  the  judgment.     United  States  v.  Jamesson,  62. 

8.  The  name  of  a  prosecutor  must  be  written  at  the  foot  of  an  indictment  for  keep- 

ing a  bawdy-house.     United  States  v.  Rawlinson,  83. 

9.  On  a  trial  for  larceny  of  the  goods  of  T.  L.,  evidence  that  they  were  the  property 

of  a  deceased  person,  in  the  possession  and  management  of  T.  L.,  will  support 
the  indictment.     United  States  y.  Barlow,  94. 

10.  QucBre,  whether  upon  an  indictment,  on  a  statute,  charging  an  act  to  be  done 

knowingly,  the  scienter  must  be  proved  if  the  statute  does  not  use  the  word 
"knowingly."     United  States  v.  McCormick,  106. 

11.  An  indictment  may  be  sustained  against  a  constable  for  acting  as  such  without 

giving  bond.     United  States  v.  Evans,  149. 

12.  Upon  a  joint  indictment  the  judgment  must  be  several.     United  States  v.  Isme- 

nard,  150. 

13.  Riot,  and  assault  and  battery  maybe  joined  in  the  same  indictment.     United 

States  V.  McFarlane  et  al.  1 63. 

14.  A  prisoner  indicted  for  counterfeiting  a  note  of  the  Bank  of  the  United  States  is 

not  entitled,  under  the  Act  of  Congress  of  30th  of  April,  1790,  ^  29,  to  a  copy 
of  the  indictment  and  a  list  of  the  witnesses,  two  days  before  pleading,  although 
the  offence  is  made  felony  by  the  statute.  United  States  v.  Williams  and  Ray, 
178. 

15.  In  an  indictment  for  forgery  of  a  bill,  it  is  not  necessary  to  set  forth  the  indorse- 

ments.    United  States  v.  Peacock,  215. 

16.  An  indictment  will  not  lie  for  forestalling  the  Georgetovra  market,  contrary  to  the 

by-law.     United  States  v.  Kennedy,  312. 

17.  It  is  no  ground  of  general  demurrer  to  an  indictment  for  misdemeanor  under  the 

laws  of  Virginia  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not  written 
at  its  foot.     United  States  t.  Sand/ord,  323. 

18.  An  indictment  upon  the  Marjdand  Act  of  1793,  c.  35,  for  stealing  bank-notes, 

must  state  of  what  bank  the  stolen  notes  were,  and  whether  the  bank  was  incor-» 
porated  by  the  United  States,  or  by  a  particular  State.  It  is  not  sufficient  to 
make  the  averment  in  the  words  of  the  act.     United  States  v.  Porte,  369. 

19.  When  a  statute  merely  alters  the  punishment  of  a  common-law  offence,  the 

statutory  punishment  may  be  inflicted,  although  the  indictment  does  not  con- 
clude contra  formam  statuti.     United  States  v.  Norris,  411. 
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INDICTMENT,  (Ckyntinued.) 

20.  If  several  persons,  jointly  concerned  in  an  assault  and  battery,  be  separately 

indicted,  each  as  for  his  own  offence,  and  all  tried  at  the  same  time  by  the 
same  juiT,  one  of  the  defendants  may  be  examined  as  a  witness  for  the  others. 
United  States  v.  Hunter  et  al.  446. 

21.  In  order  to  make  those  liable  who  were  only  present,  aiding  and  abetting,  it  is 

not  necessary  that  they  should  be  indicted  jointly,  nor  with  a  simut  cum. 
Ibid. 

22.  The  finding  of  an  informal  presentment  is  not  the  finding  or  instituting  an 

indictment  so  as  to  take  the  case  out  of  the  act  of  limitations  of  public  prosecu- 
tions, of  30th  April,  1790,  \  32.     United  States  v.  Slacum,  485. 

23.  Upon  presentment  by  the  grand  jury,  the  Court  will  order  an  indictment  to  be 

sent  up  without  the  name  of  a  prosecutor,  upon  the  suggestion  of  the  Attor- 
ney of  the  United  States.     United  States  v.  Dulany,  510. 

24.  The  prosecutor  whose  name  is  written  at  the  foot  of  the  indictment  is  not  a 

competent  witness  for  the  prosecution.     United  States  v.  Birch,  57 1 . 

25.  In  an  indictment  for  selling  spirituous  liquors,  the  day  is  not  material.     Ibid. 

26.  An  indictment  against  a  minister  for  joining  in  marriage  persons  under  age, 

without  the  consent  of  their  parents  or  guardians,  contrary  to  the  Act  of  Mary- 
land, 1777,  c  12,  ^  9,  must  aver  that  the  defendant  was,  at  the  time  of  solemnizing 
the  marriage,  a  minister  authorized  and  qualified  according  to  the  act,  to  cele- 
brate the  rite  of  matrimony ;  it  must  also,  if  it  contain  an  averment  that  it  was 
done  without  the  consent  of  the  parents,  aver  that  there  was  a  parent  then  liv- 
ing, and  that  there  was  no  guardian  who  could  consent,  or  that  it  was  without 
the  consent  of  the  guardian,  as  well  as  without  the  consent  of  the  parents. 
United  States  v.  McCormick,  593. 

27.  When  a  statute  inflicts  a  penalty  upon  persons  of  a  certain  description  only,  it  is 

necessary,  in  an  indictment  upon  that  statute,  to  aver  all  the  facts  necessary  to 
show  that  the  defendant  was  a  person  of  that  description  at  the  time  of  com- 
mitting the  act.    Ibid. 

28.  The  addition  "  clerk "  to  the  name  of  the  defendant  is  not  a  sufficient  averment 

that  he  was,  at  the  time  of  the  marriage,  a  minister  duly  authorized  to  celebrate 
that  rite.    Ibid. 

29.  When  negative  words  constitute  part  of  the  description  of  an  offence,  they  must 

be  used  in  the  indictment.    Ibid. 

INFANT. 

1.  The  Court  will  appoint  a  guardian  ad  litem  to  defend  an  infant  defendant.    Bar- 

clay V.  Covers,  147. 

2.  If  an  infant  is  brought  into  court  a  guardian  ad  litem  may  be  appointed  without 

commission.    Reinhart  v.  Orme,  244. 

3.  Upon  the  trial  of  an  issue  upon  the  plea  of  infimcy  to  an  action  upon  a  promis- 

sory note,  the  plaintiff  is  not  bound  to  produce  the  note.  Davidson  v.  Ilenop, 
280. 

4.  Infancy  cannot  be  given  in  evidence  upon  nil  debet.    The  promissory  note  of  an 

infant  is  voidable,  but  not  void.     Young  v.  Bell,  342. 

5.  An  infant  cannot  bind  himself  as  an  apprentice ;  nor  can  a  master  assign  the 

indentures  of  apprenticeship.    Handy  y.  Brovon,  610. 

INFORMATION. 

1.  It  must  appear,  upon  a  special  verdict,  that  the  offence  was  committed  before  the 

filing  of  the  information.     Commonwealth  v.  Leap,  1. 

2.  If  the  information,  upon  a  by-law,  states  that  the  penalty  accrued  to  the  Com- 

monwealth when  by  the  charter  it  accrued  to  the  town,  the  judgment  must  be 
arrested.     Commonwealth  v.  Hooff,  21. 

3.  An  information  may  be  amended  bv  stating  that  the  penalty  accrued  to  tlie  town 

instead  of  the  commonwealth.     Commonwealth  v.  Smith,  22. 

4.  An  information  may  bo  amended.     United  States  v.  Evans,  55  ;  United  States  v. 

Shuck,  55. 

5.  In  an  information  for  selling  spirituous  liquors  without  license,  it  is  not  necessary 

to  specify  the  particular  kind  of  liquor,  nor  the  person  to  whom  sold.  United 
States  v.  Gordon,  58. 

6.  All  acta  of  selling  before  prosecution  constitute  but  one  offence.    Ibid. 
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7.  No  information  nor  indictment  will  lie  upon  a  by-law  of  the  corporation  of 

Alexandria.     Commonwealth  v.  Howard,  61. 

8.  An  information  may  be  discontinued  before  the  defendant's  appearance?.     Com- 

monwealth V.  Eakin,  83. 

INJUNCTION. 

1.  It  is  not  necessary  to  give  notice  of  the  application  for  an  injunction.    Love  v. 

FendalPs  Trustees,  34. 

2.  The  Court  will  grant  an  attachment  for  disobeying  an  injunction.    Munroe  t. 

Harkness,  157  ;  Munroe  v.  Bradley,  158. 

3.  The  Court,  at  an  adjourned  session,  will  not  hear  a  motion  to  dissolve  an  injunc- 

tion, upon  notice  given  after  the  first  session  of  the  term.    Burford  v.  Ringgold, 
253. 

4.  The  absence  of  a  witness  at  a  trial  at  law  is  no  ground  of  equity  to  obtain  an 

injunction  to  stay  proceedings  at  law  upon  the  judgment.     Chapman  et  al.  v. 
Scott,  302. 

5.  Notice  of  motion  to  dissolve  an  injunction  given  on  the  first  day  of  the  term,  is 

notice  that  the  motion  is  to  be  made  at  the  next  succeeding  term.    Ramsay  v. 
Wilson,  304. 

6.  An  injunction  to  stay  execution  upon  a  judgment  at  law  for  the  purchase-money 

of  land,  on  the  ground  of  the  difficulty  of  obtaining  a  title  from  the  infant 
heirs  of  the  vendor,  cannot  be  supported  if  the  purchaser  neglected  to  pay  the 
money  and  demand  a  title  in  the  lifetime  of  the  vendor,  and  if  the  heirs  are 
not  made  parties  to  the  suit.  Prout  r.  Gibson,  389. 
?.  A  general  allegation  of  difficulty  in  procuring  vouchers,  or  of  unavoidable 
delay  in  settling  an  administration  account,  is  no  ground  of  equity  to  enjoin  a 
judgment  at  law.     Wilson's  Adm'rs  v.  Bastable,  394. 

8.  The  Court  will  not  enjoin  what  may  or  may  not  be  a  nuisance.    Ramsay  r. 

Riddle  et  al.  399. 

9.  An  injunction  to  prevent  a  person  from  taking  away  a  colored  woman  who  haa 

sued  for  her  freedom,  will  not  be  granted  upon  the  mere  statement  of  the  plain- 
tiff's  apprehension.    Negro  Jenny  v.  Crase,  443. 
10.  Notice  to  dissolve  an  injunction  must  be  given  ten  days  before  the  term:  If  given 
in  term,  a  term's  notice  is  required.    Stoddert  v.  Waters,  483. 

INQUEST. 

1.  Neither  by  the  common  law  nor  by  the  statute  of  Virginia,  is  the  coroner  bound 

to  put  m  writing,  the  effect  of  the  evidence  given  upon  an  inquisition  unless 
the  offence  be  found  to  be  murder  or  manslaughter.    United  States  v.  Faw,  456. 

2.  This  Court  has  jurisdiction  to  quash  an  inquisition  taken  under  the  charter  of 

the  Georgetown  and  Alexandria  Turnpike  Company.     Georgetoum  and  Alexan- 
dria Turnpike  Co.  v.  Custis,  585. 

3.  The  inquisition  taken  under  the  charter  of  the  Georgetown  and  Alexandria 

Turnpike  Company  need  not  be  under  the  seals  of  the  jurors.    Ibid. 

4.  If  the  jurors  are  not  disinterested  the  inquisition  will  be  quashed.    Ibid. 

INQUIRY. 

1.  Upon  a  vmt  of  inquiry,  in  Virginia,  the  plaintiff's  own  oath  is  evidence  of  the 

amount  of  his  claim.    Mandeville  v.  Washington,  4. 

2.  Upon  executing  a  writ  of  inquiry  upon  a  judgment  by  default,  the  jury  must 

find  at  least  one  mill  in  damages.    Frazier  t.  Xontox,  328. 

INSOLVENT. 

1.  A  motion  may  be  made  against  a  sheriff  in  the  name  of  the  original  plaintiff, 

although  he  has  taken  the  insolvent  oath.    Fendall  v.  Turner,  35. 

2.  Upon  proof  of  fraud  the  Court  will  not  permit  the  debtor  to  take  the  insolvent 

oath  under  the  law  of  Virginia.     Camalos  v.  Reverez,  62. 

3.  The  plaintiff  may  maintain  the  action,  although  discharged  as  an  insolvent 

debtor  under  the  law  of  Virginia  since  the  cause  of  action  accrued.    Ridgway 
T.  Pancost,  88. 

4.  A  plaintiff  who  has  been  discharged  under  the  insolvent  law  of  Maryland,  of 

1774,  since  the  commencement  of  the  action,  is  still  competent  to  maintain  it. 
Ardrey  v.  Wadaworth,  109. 
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5.  A  discharge  under  the  Maryland  Act  of  1774  is  not  valid,  unless  a  copy  of  the 

certificate  be  affixed  to  the  door  of  the  county  clerk's  office.  Mountzv.  Jones,  212. 

6.  An  insolvent  who  obtains  his  discharge  by  fraud  is  not  discharged  in  due  course 

of  law.     Slacum  v.  Simtns  and  Wise,  242. 

7.  Bail  will  not  be  discharged  by  the  production  of  the  discharge  of  the  principal 

as  an  insolvent  debtor  at  Uie  third  term  after  the  return  of  the  scire  facias. 
Boyer  v.  Herty,  251. 

8.  Qucere,  whether  a  defendant  discharged  under  the  insolvent  law  after  arrest  upon 

the  capias  ad  respondendum,  and  before  the  return,  can  be  compelled  to  appear 
to  that  action.     Stover  v.  Densley,  267. 

9.  An  insolvent  debtor  will  be  discharged  from  arrest  for  costs  accruing  partly 

before,  and  partly  after  his  discharge  under  the  insolvent  act.  Tenny  v.  Densley 
etal.  314. 

10.  It  is  no  bar  to  the  plaintiff's  recovery  that  the  maker  of  the  note  had,  at  the  time 

it  became  payable,  property  enough  to  pay  it,  and  that  he  and  the  plaintiff 
both  resided  in  the  same  town,  and  that  the  plaintiff  brought  no  suit  against 
the  maker.    Patton  v.  Violett,  463. 

1 1 .  The  insolvency  which  will  excuse  the  plaintiff  for  not  bringing  suit  against  the 

maker,  must  be  such  as,  in  the  opinion  of  the  jury,  would  render  a  suit  fruit- 
less.   Ibid. 

12.  If  the  maker  was  solvent  when  the  note  became  payable,  and  the  defendant, 

during  such  solvency,  requested  the  plaintiff  to  sue  the  maker,  and  he  did  not, 
the  defendant  is  discharged  from  liability,  under  the  equity  of  the  statute  of 
Virginia.    Ibid. 

13.  The  discharge  of  the  principal,  under  the  insolvent  act,  before  the  return  of  the 

ca.  sa.,  may  be  pleaded  in  bar  to  a  scire  facias  against  the  bail.  Byrne  v.  Ckir- 
penter,  481. 

14.  Ability,  of  the  maker  of  a  note,  to  pay  part  of  his  debts,  is  not  evidence  of  his 

solvency.     OffiUt  v.  Hall,  504. 

15.  Upon  the  trial  of  allegations  against  an  insolvent  debtor,  he  may  show  that  the 

party  filing  the  allegations  is  not  his  creditor.     Mandeville  v.  Jamesson,  509. 

16.  A  discharge  of  a  debtor  under  the  Maryland  insolvent  law  of  January  3d,  1800, 

is  a  bar  to  an  action  for  a  debt  contracted  in  Georgia,  although  the  creditor 
always  resided  in  South  Carolina.     Wray  v.  Reily,  513. 

17.  In  an  action  by  an  insolvent  debtor  for  the  use  of  his  trustee,  the  defendant  may 

set  off  the  plaintiff's  note  to  a  third  person,  with  a  blank  indorsement,  which 
came  to  the  defendant's  hands  before  the  plaintiff's  insolvency;  but  he  cannot 
set  off  the  joint  note  of  the  plaintiff  and  another.    Banks  v.  King,  543. 

18.  A  plea  that  the  maker  of  the  note  had,  at  the  date  of  the  writ,  goods  and  chattels 

to  greater  amount  than  the  plaintiff's  daim,  is  no  answer  to  an  averment  of 
insolvency.    Janney  r.  Geiger  et  al.  547. 

19.  Insolvency  of  the  maker  of  a  note,  in  Virginia,  dispenses  with  a  suit  against 

him ;  and  also  with  demand  and  notice.     QffuU  \.  Hall,  572. 
INSURANCE. 

1.  Misrepresentation  of  the  age  and  size  of  a  vessel  will  not  avoid  a  valued  policy. 

Straas  v.  Marine  Ins.  Co.  of  Alexandria,  343. 

2.  If  there  be  no  warranty  of  neutrality  the  policy  covers  belligerent  risks.    Ibid. ; 

Hodgson  v.  Marine  Ins.  Co.  of  Alexandria,  460. 

3.  The  admissions  of  one  of  several  underwriters  on  the  same  policy,  cannot  be 

given  in  evidence  against  another  underwriter,  nor  the  admissions  of  a  com- 
mittee of  the  company,  not  authorized  by  the  articles  of  association  to  make 
admissions.    Larnbert  v.  Smith,  361. 

4.  The  plaintiff  cannot  give  evidence  that  other  underwriters  upon  the  same  policy 

have  paid  upon  the  same  risk.    Ibid. 

5.  The  sentence  and  proceedings  of  a  foreign  court  of  vice-admiralty,  condemning 

the  goods  as  enemy-property,  are  not  conclusive  evidence  of  that  fact  in  a  suit 
upon  the  policy.    Imd. 

6.  Upion  a  valued  policy,  a  misrepresentation  as  to  the  size  and  age  of  the  vessel,  is 

no  defence,  although  averred  to  be  material  as  to  the  contract.    Hodgson  v.  Ma- 
rine Ins.  Co.  of  Alexandria,  460 
7.  It  is  no  defence  to  an  action  upon  a  policy,  that  the  premium  has  been  perpetually 
enjoined.    Ibid. 

55  • 
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INTEIIEST. 

1.  The  jury  may,  or  may  not,  allow  interest  upon  the  balance  of  an  account.    Kil- 

lingly  v.  Taylor,  99. 

2.  In  an  action  of  covenant  for  rent,  the  landlord  cannot  recover  interest."    Gill  v. 

Patton,  188. 

3.  Qucere,  whether  interest  can  be  recovered  in  an  action  for  money  had  and  received. 

Gantt  V.  Jones,  210. 

4.  In  a  judgment  upon  an  attachment,  interest  cannot  be  added.    Power  v.  Semmes, 

247. 

5.  Rule  for  settling  interest.    Dunlop  v.  Alexander,  498. 

JUDGMENT. 

1.  The  defendant  cannot  set  off  a  joint  judgment  recovered  by  himself  and  wife 

(for  slander  of  tlie  wife)  against  tlie  plaintiff.     Sutton  v.  Mandeville,  2. 

2.  It  is  no  cause  for  arresting  judgment  that  the  jury  found  the  damages  in  pounds, 

when  the  damages  in  the  declaration  are  laid  in  dollars.  Butts  v.  Shreve  et  al. 
40. 

3.  It  is  no  cause  for  arresting  the  judgment,  that  the  debt  is  reduced  by  offsets  be- 

low the  original  jurisdiction  of  the  Court.    McKnight  v.  Ramsay,  40. 

4.  Judgment  will  not  be  rendered  on  motion  of  one  surety  against  another,  unless 

the  insolvency  of  the  principal  be  fully  proved.     White  v.  Perrin,  50. 

5.  The  want  of  the  name  of  a  prosecutor  at  the  foot  of  an  indictment  for  a  misde- 

meanor is  no  ground  for  arresting  the  judgment.  United  States  v.  Jamesson,  62 ; 
United  States  v.  Singleton,  237. 

6.  Judgment  entered  by  mistake  of  the  clerk,  may  be  set  aside  at  the  next  term, 

and  the  execution  quashed.     United  States  v.  McKnight,  84. 

7.  A  record  of  a  former  judgment  between  the  same  parties,  upon  the  same  cause 

of  action,  may  be  given  in  evidence  upon  non  assumpsit.  Ridgway  v.  Ghequier, 
87. 

8.  Variance  between  the  capias  and  the  declaration  cannot  be  pleaded  to  set  aside 

an  office-judgment.    Ilartshorne  v.  Ingle,  91. 

9.  Judgment  for  sterling  money.  — Irish  sterling.    Bond  v.  Grace,  96. 

10.  Nil  debet  is  not  a  proper  plea  here,  to  an  action  of  debt  upon  a  judgment  of  a 

State  court.    BastaUe  v.  Wilson,  124. 

11.  The  Court  will  permit  a  defendant  to  confess  judgment  for  the  whole  amount  of 

damages  laid  in  the  writ,  although  no  declaration  be  filed.  McNeil  v.  Cannon^ 
127. 

12.  If  the  clerk  neglect  to  strike  out  a  judgment,  as  ordered  by  the  Court,  it  may  be 

done  by  order  of  the  Court  at  the  next  term,  on  affidavit  of  the  facts.  United 
States  V.  Smith,  127. 

13.  On  a  motion  to  set  aside  an  office-judgment  on  an  injunction  bond,  the  Court 

will  not  suffer  the  defendant  to  plead  that  the  obligee  was  dead  at  the  time  of 
the  execution  of  the  bond.    Porter  r.  Marsteller,  129. 

14.  Indebitatus  assumpsit  lies  upon  the  judgment  of  a  justice  of  the  peace.     Green  et 

al.  v.  Fry,  137. 

15.  If  execution  issue  before  the  end  of  the  term  in  which  judgment  was  rendered,  it 

may,  on  motion,  be  quashed,  and  the  judgment  rescinded.  Sharpless  v.  Robin- 
son, 147. 

16.  Upon  a  joint  indictment  the  judgment  must  be  several.     United  States  v.  Isme- 

nard,  150. 

17.  A  defendant  arrested  to  appear  at  next  term  cannot  come  in  and  confess  judg- 

ment at  this  term  ;  the  writ  being  returnable  to  the  next  term.  Askew  v.  Smith, 
159  ;  Haden  v.  Perry,  285. 

18.  Upon  a  judgment,  on  motion,  upon  a  replevy-bond  for  rent,  the  plaintiff  is  en- 

titled to  costs  of  the  motion.     Cooke  v.  Myers,  166. 

19.  After  conviction  of  assault  and  battery  the  Court  will  permit  the  defendant  to 

give  security  to  abide  the  judgment.     United  States  v.  Greenwood,  186. 

20.  Judgment  in  replevin,  for  double  rent.    Alexander  v.  Harris,  243. 

21.  In  an  action  upon  a  bond  conditioned  to  pay  money  by  instalments,  if  the  verdict 

be  rendered  before  all  the  instalments  arc  payable,  the  jury  must  find  how 
much  is  due  upon  each  instalment,  and  when  payable  ;  as  well  those  to  become 
payable  as  those  already  payable.    Davidson  v.  Brown,  250. 

22.  An  administrator,  in  Alexandria  county,  has  a  right  at  law  to  give  a  preference 
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to  a  creditor  by  confessing  a  judgment;  and  a  court  of  equity  will  not  interfere 
by  injunction.     Wilson  v.  Wilson,  255. 

23.  When  the  writ  of  inquiry  is  set  aside  by  the  defendant,  the  plaintiff  may  have  the 

cause  continued  at  the  defendant's  costs.    AlcCulloch  v.  DebuUs,  285. 

24.  If  the  juiy  find  for  the  plaintiff  upon  the  issue  oiplene  administravit,  he  shall  have 

judgment  de  bonis  testatoris  for  his  whole  debt.     Fairfax  v.  Fairfax,  292. 

25.  When  a  statute  merely  alters  the  punishment  of  a  common-law  offence,  the  sta- 

tute punishment  may  be  inflicted,  although  the  indictment  should  not  conclude 
contrd,  formam  staluti.  United  States  v.  Norris,  41 1 ;  United  Stales  v.  Dixon,  414  ; 
United  States  v.  King,  444. 

26.  A  promise  by  an  administrator  to  pay,  in  consideration  of  assets,  will  support  a 

judgment  de  bonis  intestatoris.    Faxon  v.  Dyson^s  Administrator,  441. 

27.  In  an  action,  upon  an  auctioneer's  bond,  for  not  paying  over  to  A.  and  B. 

money  received  for  sales  at  auction,  a  rejoinder  that  it  had  not  been  established 
by  a  judgment  that  money  was  due  to  them  by  the  auctioneer,  is  an  issuable 
plea  to  set  aside  an  office-judgment.  Mayor  oj-  Commonalty  of  Alexandria  v. 
Moore,  440. 

28.  Upon  a  conviction  of  manslaughter  at  common  law  the  Court  will  give  judg- 

ment of  fine  and  imprisonment  under  the  Act  of  Congress  of  30th  of  April, 
1 790.    United  States  v.  McLaughlin,  444. 

29.  Upon  counts  in  the  same  declaration  charging  the  defendants  as  executors,  upon 

the  promise  of  their  testator,  and  upon  their  own  promise  as  executors  in  con- 
sideration of  assets,  the  judgment,  upon  each  count  will  be  de  bonis  testatoris. 
Dixon  V.  Ramsay,  472. 

30.  In  an  action  against  an  indorser  of  a  promissory  note,  a  record  of  a  judgment 

upon  the  same  note  between  other  parties,  cannot  be  given  in  evidence  unless 
the  note  itself  be  produced  and  the  defendant's  indorsement  proved.  Welsh  v. 
Lindo,  497. 

31.  The  only  judgment  which  the  Court  can  give  in  a  case  of  bastardy  under  the 

Maryland  Act  of  1781,  c.  13,  is  that  the  defendant  give  security  to  indemnify 
the  county.     United  States  v.  Collins,  592. 

JURISDICTION. 

1.  The  jurisdiction  of  the  United  States  over  the  District  of  Columbia  vested  in 

them  on  the  first  Monday  of  December,  1800.     United  States  v.  Hammond,  15. 

2.  This  Court  has  jurisdiction  in  trespass,  although  the  damages  are  less   than 

twenty  dollars.     Goddard  v.  Davis,  33. 

3.  This  Court  has  not  jurisdiction  of  an  attachment  for  a  less  sum  than  twenty  dol- 

lars, in  Alexandria.    Rutter  v.  Merchant,  36. 

4.  This  Court  has  jurisdiction  although  the  debt  be  reduced  by  offset,  to  less  than 

twenty  dollars.     McKnight  v.  Ramsay,  40. 

5.  A  plea  to  the  jurisdiction  is  a  good  pica  in  bar  after  an  office  judgment.    Smith 

v.  McCleod,  43. 

6.  This  Court  has  jurisdiction  of  prosecutions  for  gaming  under  the  law  of  Virginia 

although  that  law  directs  the  prosecution  to  be  nad  before  a  justice  of  the 
peace.     United  States  v.  Heinegan,  50. 

7.  An  offence  against  the  Commonwealth  of  Virginia,  committed  in  Alexandria  be- 

fore the  first  Monday  of  December,  1800,  may  be  presented  in  this  court  as  an 
offence  against  the  United  States.    Rid. 

8.  An  inhabitant  of  Alexandria  county  may  be  arrested  in  Washington  county 

without  a  return  of  non  est  in  Alexandria  county.     Thompson  v.  Lacy,  79. 

9.  Two  separate  causes  of  action,  amounting,  together,  to  more  than  twcntv  dollars, 

if  joined  in  one  declaration,  will  give  this  court  jurisdiction,  although  neither 
amounts  to  twenty  dollars.    Ridgway  v.  Pancost,  88. 

10.  This  court  has  no  jurisdiction  to  try  a  slave  for  larceny,  but  will  quash  the  in- 

dictment and  send  him  to  a  justice  of  the  peace  to  be  tried.  By  consent  of 
parties  the  Court  will  try  the  issue  whether  smve  or  not.  United  States  v.  Negro 
Jack,  44  ;  United  States  v.  Louder,  103. 

11.  If  the  verdict  in  assumpsit,  be  for  less  than  twenty  dollars,  a  nonsuit  must  be 

entered.     Carrey  v.  Fletcher,  113. 

12.  This  Court  has  jurisdiction,  in  Alexandria,  to  require  the  fatlier  of  a  bastard  child 

to  give  security  for  its  support.    Ross  v.  Kingston,  140. 

13.  If  the  verdict  be  reduced  below  twenty  dollars,  by  accounts  in  bar,  there  must  be 

judgment  oi  non  pros.    Beale  v.  Voss,  179;  McLaughlin  v.  Slelle,  483. 
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14.  The  mayor  of  Washington  cannot  exercise  jurisdiction  in  a  case  in  which  he  is  a 

party.    Barney  v.  Corporation  of  Wasfungton,  248. 

15.  In  Alexandria,  the  Court  has  jurisdiction  in  an  action  of  debt  upon  a  promissory 

note  for  two  hundred  and  fourteen  dollars,  although  the  amount  due  upon  it 
should  be  reduced  by  payments  indorsed  upon  it,  before  suit  brought,  to  eight 
dollars  and  ninety-four  cents.    Hays  v.  Bell  et  al.  440. 

16.  The  Court,  in  Alexandria,  has  jurisdiction  to  discharge  an  apprentice  for  cruelty 

of  the  master,  and  to  bind  him  out  to  another  master.     Cannon  v.  Davis,  457. 

17.  In  an  action  of  debt  upon  a  sealed  note,  if  the  verdict  be  reduced  below  twenty 

dollars,  by  payments  proved  at  the  trial,  judgment  must  be  as  in  cases  of  non 
pros.    Smith  v.  Queen,  483. 

18.  If  a  mortal  stroke  be  given  in  Alexandria,  and  the  death  happen  in  Maryland, 

this  Court  has  not  jurisdiction  of  the  offence  as  a  homicide ;  but  has  jurisdiction 
of  the  assault  and  battery.     United  States  v.  Bladen,  548. 

19.  This  Court  has  jurisdiction  to  quash  an  inquisition  taken  under  the  charter  of  the 

Georgetown  and  Alexandria  Turnpike  Company.  Georgetoum  and  Alexandria 
Turnpike  Co.  v.  Custis,  585. 

20.  This  Court  has  jurisdiction  in  cases  of  bastardy  under  the  Maryland  Act  of  1781, 

c.  13,  and  may  order  the  defendant  to  give  security  to  indemnify  the  county. 
United  States  v.  Collins,  592. 

21.  A  justice  of  the  peace,  only,  can  make  the  order  for  payment  of  £30  a  year  by 

the  father  of  a  bastard  under  the  Maryland  Act  of  1796,  c.  34.    Ibid. 
JURY. 

1 .  The  Court  will  not,  in  a  criminal  prosecution,  permit  counsel  to  argue  a  point  of 

law  to  the  jury  which  has  been  decided  by  the  court  in  a  previous  cause. 
United  States  v.  Cottom,  55  ;  Commonwealth  v.  Zimmerman,  47. 

2.  When  a  jury  returns  into  Court  to  reexamine  a  witness,  neither  party  will  be 

permitted  to  ask  any  question  of  the  witness,  nor  to  make  any  motion  to  the 
court  in  the  presence  of  the  jury.    Ibid. 

3.  Peremptory  challenge  is  allowed  in  capital  cases  only,  in  Alexandria.     United 

States  V.  Carrigo,  49. 

4.  Wlien  the  penalty  is  fixed  by  law,  the  fine  is  not  to  be  assessed  by  the  jury. 

United  States  v.  Heinegan,  50. 

5.  The  Court  is  not  bound,  at  the  request  of  either  party,  to  instruct  the  jury  after 

they  have  retired  unless  the  jury  themselves  request  instruction.  Forrest  v. 
Hanson,  63. 

6.  Clerks  in  the  public  ofiices  will  not  be  compelled  to  serve  as  jurors.  130 ;  Gen- 

eral Rule,  147. 

7.  A  juror,  in  Washington  county,  cannot  be  permitted  to  affirm,  instead  of  taking 

the  usual  oath,  unless  he  be  one  of  those  people  who  hold  it  unlawful  to  take 
an  oath  on  any  occasion.     WUson  Bryan s  case,  151 ;  Samuel  Mclntire's  case, 
.  157. 

8.  A  juror  may  be  sworn  with  uplifted  hand  instead  of  touching  the  evangels. 

Ibid. 

9.  Jurors  escaping  from  their  room  may  be  fined  for  their  contempt.    Qffutt  v.  Par- 

rott,  154. 

10.  Upon  an  indictment  for  a  riot  at  common  law,  in  Alexandria  county,  the  term 

of  imprisonment  is  not  to  be  assessed  by  the  jury.  United  States  v.  McFarlane 
et  al.  163. 

1 1 .  After  the  jury  has  returned  into  court  to  give  their  verdict,  the  court  will  not 

permit  a  witness  to  be  examined  who  has  come  into  court  since  the  jury  retired. 
uiley  V.  Cooper,  1 66. 

12.  Upon  a  conviction  for  disturbing  a  religious  congregation  in  Alexandria,  the 

punishment  is  fine  and  imprisonment,  to  be  assessed  by  the  jury.  United  States 
V.  Aubrey,  1 85. 

13.  An  alien  cannot  be  a  petit  juror.     United  States  v.  Johnston,  237. 

14.  The  qualifications  of  jurors  in  Alexandria  county  are  the  same  as  in  the  county 

courts  of  Virginia.     Young  t.  Marine  Ins.  Co.  238. 

15.  AflSdavits  of  jurymen  will  not  be  received  to  show  miscalculation,  or  mistake,  or 

misconduct  of  the  jurors,  in  giving  their  verdict.    Ladd  v.  Wilson,  305. 

16.  In  all  cases  of  felony,  in  Alexandria  county,  the  prisoner  is  entitled  to  a  peremp- 

tory challenge,     t/nited  States  v.  Browning,  330. 
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17.  The  Court  will  not  ask  a  juror,  before  he  is  sworn,  whether  he  has  formed  and 

delivered  any  opinion  in  the  case,  but  leave  the  party  to  his  challenge  for  favor. 
United  States  v.  Johnson,  371. 

18.  Upon  an  indictment  for  burglary,  the  jury  may  find  the  prisoner  guilty  of  larceny 

only.     United  States  v.  Dixon,  414. 

19.  In  an  action  against  an  insurance  company,  a  nephew  of  a  stockholder  is  not  a 

competent  juror.     Young  v.  Marine  Ins.  Co.  452. 

20.  It  is  not  a  principal  cause  of  challenge  that  the  juror  has  had  conversations  with 

some  of  the  parties ;  but  it  is  evidence  for  the  consideration  of  the  triors,  upon 
a  challenge  for  favor.    Ibid. 

21.  The  Court  will  not  permit  the  jury  to  be  polled,  unless  some  reason  be  assigned 

therefor.    Dunhp  v.  Munroe,  536. 

22.  See  Larceny,  15.    No  peremptory  challenge,  in  larceny  in  "Washington.     United 

States  V.  McPherson,  517. 

23.  The  Court  will  not  instruct  the  jury  upon  a  point  not  material  to  the  issue. 

Harper  v.  Smith,  495. 

24.  Citizens  of  Alexandria  are  not  competent  jurors  in  an  action  of  debt  for  the 

penalty  of  a  by-law  of  the  corporation ;  but  are  competent  witnesses.  Common 
Council  of  Alexandria  v.  Brockett,  505. 

25.  The  two  jurors  first  sworn  in  the  cause  are  the  proper  triors  of  a  challenge  for 

favor.    Joice  r.  Alexander,  528. 

26.  The  Court  will  not  permit  counsel  to  argue  to  the  triors  upon  a  challenge  for 

favor.    Ibid. 

27.  The  challenged  juror  cannot  be  examined  as  a  witness  to  the  triors.    Ibid. 

28.  Information  given  by  one  juror  to  the  others  after  they  have  retired,  is  not  suffi- 

cient ground  for  a  new  trial,  if  the  verdict  has  done  substantial  justice  between 
the  parties.     Cherry  v.  Sweeny,  530. 

29.  The  Court  will  not  lend  an  easy  ear  to  affidavits  of  jurors  as  to  their  proceedings 

after  they  have  retired  to  consider  of  their  verdict    Ibid. 

30.  Misbehavior  of  jurors  is  not  a  ground  for  new  trial  if  it  has  not  afiected  their 

verdict.     Henry  v.  Ricketts,  545. 

31.  If  a  juror,  in  a  civil  cause,  be  taken  suddenly  ill,  the  jury  may  be  discharged  and 

the  trial  of  the  cause  postponed  till  the  next  term.  Young  y.  Marine  Ins.  Co. 
566. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace,  in  the  District  of  Columbia,  is  not  an  officer,  judicial  or 

executive  of  the  government  of  the  United  States.     Wise  v.  Withers,  262. 

2.  An  authority  which  may  be  exercised  by  an  individual  magistrate,  may  be  exer- 

cised by  many,  jointly.    Ex  parte  Burford,  276. 

3.  A  justice  of  the  peace  cannot  discharge  a  prisoner  who  has  been  committed  for 

trial  for  felony ;  nor  can  he  take  money  in  lieu  of  bail ;  but  is  not  liable  crimi- 
nally unless  he  acted  with  evil  intent.     United  States  v.  Faw,  486. 

LANDS. 

1.  One  half  the  real  estate  of  a  testator  in  Virginia  is  liable  for  his  debts  although 

not  charged  by  his  will.     Quaere.    Prime  v.  McRea,  201 . 

2.  By  the  laws  of  Virginia,  in  1801,  a  court  of  equity  could  decree  a  sale  of  one 

moiety  of  the  fee-simple  of  the  deceased  debtor's  lands  in  the  hands  of  his  heir 
at  law.    Id.  294. 
LARCENY. 

1.  This  Court  has  not  jurisdiction  of  larceny  by  a  slave  in  Washington  county. 

United  States  v.  Negro  Jack,  44. 

2.  On  a  trial  for  larceny  of  the  goods  of  T.  L.,  evidence  that  they  were  the  property 

of  a  deceased  person,  in  the  possession  and  management  of  T.  L.  will  support 
the  indictment.     United  States  v.  Barlow,  94. 

3.  This  Court  has  no  jurisdiction  of  larceny  by  a  slave,  and  will  quash  the  indict- 

ment and  send  the  slave  to  a  justice  of  the  peace  to  be  tried.  By  consent  of 
parties  the  Court  will  try  the  issue  whether  slave,  or  not  United  States  v. 
Louder,  103. 

4.  Upon  indictment  for  stealing  a  check  upon  a  bank  it  is  not  necessary  to  produce 

the  check  itself  in  order  to  permit  parol  evidence  that  it  was  presented  at  the 
bank.     United  States  v.  Wilson,  104. 
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5.  A  slave  may  be  tried  for  larceny  in  this  Court  sitting  in  Alexandria.     United 

States  V.  Betty  Wright,  123. 

6.  Qucere,  whether  stealing  a  bank-note  is  larceny  within  the  Act  of  Congress,  of 

April  30,  1790,  §  16.     United  States  v.  Murray,  141. 

7.  In  larceny  the  owner  of  the  stolen  goods  is  a  competent  witness  for  the  United 

States,  after  releasing  to  them  all  his  interest  in  the  fine.  United  Slates  v. 
McCann  and  Didany,  207;  United  States  v.  Scipio  Brown,  210. 

8.  K  goods  be  stolen  in  Maryland  and  brought  by  the  thief  into  this  district,  he 

may  be  convicted  and  punished  here.     United  States  v.  Frank  Tolson,  269. 

9.  It  is  not  felony  to  steal  rails  inserted  into  posts  fixed  in  the  ground,  if  severed 

and  taken  away  at  one  time.     United  States  v.  Wagner,  314. 

10.  If  a  statute  makes  it  felony  to  steal  the  notes  of  any  incorporated  bank,  the 

statute,  by  which  that  bank  was  incorporated,  thereby  becomes  a  public  statute. 
United  States  v.  Porte,  369. 

1 1 .  An  indictment  upon  the  Maryland  Act  1 793,  c.  35,  must  state  of  what  bank  the 

stolen  notes  were,  and  whether  the  bank  was  incorporated  by  the  United 
States,  or  by  any  particular  State :  It  is  not  sufficient  to  make  the  averment  in 
the  terms  of  the  act.    Ibid. 

1 2.  Stealing  wood,  in  collusion  with  the  owner's  slave,  is  larceny.     United  States  v. 

Walker,  402. 

13.  The  owner  of  goods  stolen  by  a  slave,  in  Alexandria,  is  not  a  competent  witness 

for  the  prosecution,  because  he  is  entitled  to  one  half  of  the  fine  which  the 
court  must  impose  under  the  Act  of  Congress.  United  States  v.  Milly  Rhodes, 
447. 

14.  Logs  in  a  fence  are  not  the  subject  of  larceny,  the  fence  being  by  law  annexed 

to  the  freehold.     United  States  v.  Smith,  475. 

15.  Peremptory  challenge  is  not  allowed  in  cases  of  larceny  in  Washington  county. 

United  States  v.  McPherson,  517. 

LEASE. 
A  lease  for  ninety-nine  years,  not  acknowledged  and  recorded,  is  not  good  for  seven 
years,  but  is  evidence  of  the  rate  of  rent  in  an  action  for  use  and  occupation. 
Brohaivn  v.  Van  Ness,  366. 

LEGACY. 
A  bequest  of  a  slave  gives  no  title  until  assented  to  by  the  executor.    Lee  v.  Ram- 
say, 435. 

LESSOR. 
If  the  assignee  of  the  lessee  bind  himself  to  the  lessee  to  pay  the  rent  to  the  lessor, 
the  lessor  may  maintain  an  action  of  debt,  against  the  assignee,  for  the  rent ; 
although  the  assignment  should  not  be  acknowledged,  or  proved,  and  recorded 
agreeably  to  the  v  ii^inia  Act  of  13th  December,  1792,  for  regulating  convey- 
ances.    Cooke  V.  Myers,  6. 

LIBEL. 

1.  Comparison  of  handwriting  is  evidence  to  prove  the  publication  of  a  libel. 

Brooke  v.  Peyton,  96. 

2.  It  is  a  libel  to  print  and  publish  these  words,  "he  is  a  lying  slanderous  ras- 

cal ; "  and  it  is  no  justification  that  the  plaintiff  had  stated  what  was  not  true 
unless  he  had  stated  it  maliciously.     Snowdon  v.  Lindo,  569. 

LIMITATION. 

1.  The  statute  of  limitations  cannot  be  given  in  evidence  upon  the  general  issue. 

Neale  v.  Walker,  57 ;  Gardner  v.  Lindo,  78 ;  Mclver  v.  Moore,  90. 

2.  After  office  judgment,  the  court  will  not  receive  a  plea  of  limitations,  nor  upon 

reinstatement  after  non  pros ;  unless  upon  affidavit  of  merits.  JUd. ;  Smith  v. 
Stoops,  238. 

3.  The  statute  of  limitations  does  not  apply  to  accounts  between  merchants.     Wil- 

son V.  Mandeville  et  at.  433,  452. 

4.  After  judgment  for  the  plaintiff  upon  demurrer  to  the  replication  to  the  plea  of 

limitations,  the  Court  will  not  permit  the  defendant  to  withdraw  the  demurrer 
and  rejoin  specially,  unless  he  can  show  by  affidavit  that  it  is  necessary  to  the 
justice  of  the  case.    Ibid. 
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5.  Non  assumpsit  infra  ires  annos,  is  not  a  good  plea  to  an  action  upon  a  promissory 

note  payable  thirty  days  after  date.    Ferris  v.  Williams,  475. 

6.  The  State  of  Delaware  is  beyond  seas,  in  regard  to  the  District  of  Colombia, 

within  the  meaning  of  the  statute  of  limitations.    Ibid. 

7.  The  Act  of  Congress  of  30th  of  April,  1790,  ^  32,  which  limits  the  prosecution 

of  offences  not  capital,  to  two  years,  applies  to  cases  of  assault  and  battery  at 
common  law  in  the  District  of  Columbia.     United  States  y.  Slacum,  485. 

8.  In  actions  against  executors  the  statute  of  limitations  may  be  pleaded  after  office 

judgment.     Wilson  y.  Turberville's  Executors,  492. 

9.  A  clause  in  a  will,  directing  the  testator's  debts  to  be  paid  out  of  the  rents  of  his 

real  estate,  does  not  take  the  case  out  of  the  statute  of  limitations,  if  the  plain- 
tiff does  not  seek  his  remedy  under  the  will.    Id.  512. 

10.  A  British  subject  who  took  a  bond  from  his  debtor,  payable  to  a  citizen  of  the 

United  States,  cannot  avoid  the  statute  of  limitations  under  the  clause  of  the 
treaty  removing  all  legal  impediments,  &c.    Auld  v.  //oye,  544. 

11.  The  Court  will  not  permit  the  statute  of  limitations  to  be  pleaded,  to  an  action 

of  trespass  for  mesne  profits,  after  the  rule-day,  but  upon  payment  of  all  ante- 
cedent costs,  and  continuance  of  the  cause.    Marstdler  v.  M' Clean,  550. 

12.  If  the  holder  of  an  accepted  bill  of  exchange  be  beyond  seas  at  the  time  his 

cause  of  action  accrues,  and  so  continues  until  suit  brought,  the  statute  of 
limitations  is  no  bar,  although  the  indorser  was  always  a  resident  of  the  United 
States.     Irving  v.  Sutton,  567. 

13.  The  disability  of  one  joint  plaintiff  does  not  take  the  case  out  of  the  statute  of 

limitations.    Marstelter  v.  AT  Clean,  579. 

MALICIOUS  PROSECUTION. 
In  an  action  upon  the  case  for  a  malicious  prosecution,  the  defendant  may,  upon  the 
general  issue,  show  probable  cause  for  the  prosecution.    Sheekee  v.  liesler,  42. 

MANDAMUS. 
If  the  right  of  the  party  applying  for  a  mandamus  be  not  clear,  or  if  he  has  an  ade- 
quate legal  remedy,  the  court  will  not  grant  the  mandamus.    Marine  Ins.  Co.  v. 
Bank  of  Alexandria,  7. 

MANSLAUGHTER. 

1.  In  manslaughter  a  peremptory  challenge  is  allowed,  in  Virginia.     United  States 

v.  McLaughlin,  444. 

2.  Upon  a  conviction  of  manslaughter  at  common  law  the  court  will  give  judgment 

of  fine  and  imprisonment  under  the  Act  of  Congress  of  the  30th  of  April, 
1790,  §  7.    Ibid. 

MANUMISSION. 

1 .  A  sale  of  a  slave  upon  the  express  condition  that  he  should  be  free  at  the  end  of 

six  years  is  not  a  manumission  under  the  Marj-land  Act  of  1796,  c.  67.  Fidelia 
v.  Dermott,  405. 

2.  A  manumission  by  will  is  not  in  prejudice  of  creditors,  if  the  real  and  personal 

estate  are  sufficient,  without  the  value  of  the  manumitted  slave,  to  pay  all  the 
debts  of  the  testator.    Ibid. 

3.  A  manumission  by  will,  after  a  term  of  years,  is  not  revoked  by  a  codicil  order- 

ing the  sale  of  all  the  testator's  slaves,  if,  at  the  time  of  making  the  codicil, 
their  term  of  service  had  not  expired.    Ibid. 

MARRIAGE. 

An  indictment  against  a  minister  for  joining  in  marriage  persons  under  age,  with- 
out the  consent  of  their  parents  or  guardians,  contrary  to  the  Act  of  Maryland, 
1777,  c.  12,  ^  9,  must  aver  that  the  defendant  was,  at  the  time  of  solemnb^ing 
the  marriage,  a  minister  authorized  and  qualified  to  celebrate  the  rite  of  matri- 
mony ;  it  must  also,  if  it  contain  an  averment  that  it  was  done  without  the 
consent  of  the  parents,  aver  that  there  was  a  parent  then  living,  and  that  there 
was  no  guardian  who  could  consent,  or  th^t  it  was  without  the  consent  of  the 
ptiardiaii,  as  well  as  without  the  consent  of  the  parents.  United  States  t. 
McCormick,  593. 

MARSHAL. 

1.  The  marshal  is  entiled  to  a  fee  of  ninety  pounds  of  tobacco  for  impanelling  a 
jury  in  a  criminal  prosecution.     United  States  v.  McDonald,  78. 
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2.  The  marshal's  commission  of  five  per  cent,  may  be  included  in  the  replevin  bond 

for  rent.    Alexander  v.  Thomas,  92. 

3.  The  marshal  may  include  his  commissions  in  a  forthcoming  bond ;  and  is  also 

entitled  to  his  commissions  upon  an  execution  on  the  bond.     Thomas  v.  Brent, 
161. 

4.  If  the  plaintiff  has  received  the  debt  and  costs,  the  marshal  cannot  detain  th,e 

defendant,  upon  a  ca.  sa.  for  his  poundage.    Causin  v.  Chubb,  267. 

5.  An  attachment  from  this  Court  for  a  witness  in  Virginia,  is  to  be  served  and 

returned  by  the  marshal  of  Virginia.     Voss  v.  Luke,  331. 

6.  The  Court  will  not  order  the  defendant's  appearance  to  be  struck  out  so  as  to 

charge  the  marshal.     Wood  v.  Dixon,  401. 

7.  The  marshal  is  entitled  to  a  fee  of  $5.50  for  summoning  and  impanelling  a 

coroner's  inquest,  in  the  county  of  Alexandria.    Brent  v.  Justices  of  the  Peace, 
434. 

8.  A  prison-bounds  bond  may  be  assigned  by  a  deputy-marshal,  in  Alexandria 

county.     Scott  v.  Wise,  473. 

9.  The  marshal  is  liable  if  he  sufiiers  a  debtor  in  execution  to  escape,  although  the 

debtor  returns  into  custody,  and  the  marshal  has  him  at  the  return  of  the  ca.  sa. 
United  States  v.  Brent,  525. 

MASTER  AND  SERVAJ^T. 
A  servant  selling  liquor  for  his  master  without  license,  is  not  liable  to  the  penalty. 
United  States  v.  Paxton,  44. 

MASTER  OF  A  VESSEL. 
A  master  of  a  vessel  is  not  liable  to  the  penalty  of  the  Act  of  Virginia  for  carrying 
a  slave  out  of  the  Commonwealth  unless  he  did  it  knowingly.    McCall  v.  Eve, 
188. 

MILITIA. 

1.  A  justice  of  the  peace  of  the  District  of  Columbia  is  not  an  officer,  judicial  or 

executive,  of  the  government  of  the  United  States,  and  is  liable  to  militia  duty. 
Wise  V.  Withers,  262. 

2.  Judgment,  upon  ten  days'  notice,  cannot  be  given  upon  the  bond  of  a  collector 

of  militia  fines.     Enoch  Spaulding's  Case,  387. 

MISDEMEANOR. 

1.  The  want  of  the  name  of  a  prosecutor  at  the  foot  of  the  indictment  for  a  misde- 

meanor is  no  ground  for  arresting  the  judgment.     United  States  v.  Jamesson, 
62. 

2.  A  capias  is  proper  process  upon  an  indictment  for  misdemeanor.    Ibid. 

3.  The  name  of  a  prosecutor  must  be  written  at  the  foot  of  an  indictment  for  keep- 

ing a  bawdy-house.     United  States  v.  Mary  Rawlinson,  83. 

4.  Misdemeanors,  in  Alexandria  county,  not  to  be  tried  until  the  term  next  after 

that  to  which  the  capias  shall  have  been  returned  executed.    General  Rule,  122. 

5.  Upon  a  conviction  for  disturbing  a  religious  congregation,  in  Alexandria  county, 

the  punishment  is  fine  and  imprisonment  to  be  assessed  by  the  jury.     United 
States  v.  Aubrey,  185. 

6.  It  is  no  ground  of  general  demurrer  to  an  indictment  for  misdemeanor  under  the 

laws  of  Virginia  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not  written 
at  the  foot  of  the  indictment.     United  States  v.  Sandford,  323. 

7.  Upon  a  recognizance  for  the  appearance  of  the  defendant  in  a  case  of  misde- 

meanor, he  is  bound  to  appear  on  the  first  day  of  the  term.     United  States  v. 
Hodgkin,  510. 

MISNOMER. 
After  plea  of  misnomer  in  abatement,  the  Court  will  not  suffer  the  record  to  be 
amended,  but  upon  the  payment  of  costs  and  a  discharge  of  the  bail.    Payen 
v.  Hodgson,  508. 

MISTAKE. 
1.  The  acceptor  of  a  bill  of  exchange  given  for  the  amount  of  an  award,  cannot 
avail  himself  of  a  mistake  of  the  arbitrators  in  making  up  their  award.   Miller 
T.  Butler,  470. 
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MISTAKE,  ( Continued.) 

2.  A  purchaser  of  a  vessel,  who  has  paid  the  expenses  and  disbursements  of  a  pre- 
vious voyage,  upon  the  order  of  the  master,  cannot  recover  them  from  the 
master,  although  he  paid  them  under  a  mistaken  expectation  that  he  was  to  be 
reimbursed  out  of  the  freight.    Hodgson  v.  Butts,  488. 

MONEY. 

1.  Judgment  for  sterling  money.    Irish  sterling.    Bond  v.  Grace,  96. 

2.  Upon  a  deed  made  in  1779,  reserving  an  annual  rent  of  £26  current  money  of 

Virginia  forever,  the  rents  accruing  during  the  existence  of  paper  money,  are 
to  be  reduced  according  to  the  scale  of  depreciation.    Marstellcr  v.  Faw,  117. 

3.  The  delivery  of  counterfeit  money  by  the  defendant  to  a  person,  to  be  passed  off 

generally, for  the  benefit  of  the  defendant,  is  not  a  passing  "in  payment"  within 
the  Virginia  Act  of  19th  December,  1792.     United  States  v.  Ven'able,  416. 

MURDER. 
Dying  declarations  are  evidence.     United  States  v.  McGurk,  71. 

NATURALIZATION. 

1.  A  deposition  in  1802  that  the  deponents  have  known  the  applicant  "since  the 

year  1793  in  New  York,"  is  not  evidence  that  he  was  residing  in  the  United 
States  before  the  29th  of  January,  1795.    Ex  parte  Tucker,  89. 

2.  Five  years  continued  residence  was  necessary  under  the  Act  of  April,  1802. 

Ex  parte  Walton,  186  ;  Ex  parte  Saunderson,  219. 

3.  A  foreign  mariner,  residing  in  Alexandria  five  years,  but  occasionally  during 

that  time,  sailing  from  that  port  in  American  vessels,  may  be  naturalized.  Ex 
parte  Pasqualt,  243. 

4.  A  feme  covert  may  be  naturalized.    Marianne  Pic's  case,  372. 

NE  EXEAT. 

1.  If  the  sureties  of  an  administratrix  reside  out  of  the  district,  a  ne  exeat  will  be 

granted  to  restrain  her  from  moving  away  with  the  goods  of  the  deceased 
before  final  settlement  of  her  administration  account;  but  it  will  not  bo  granted 
against  her  sureties.    Patterson  v.  McLaughlin  et  al.  352. 

2.  A  ne  exeat  will  not  lie,  in  Alexandria  county,  to  restrain  a  garnishee  from  going 

out  of  the  District  of  Columbia.    Patterson  v.  Bowie  et  al.  425. 

NEGRO. 

1.  A  free  negro  is  a  competent  witness  against  a  free  white  man.     Quaere.     United 

States  V.  Fisher,  244. 

2.  Free  born  negroes,  not  subject  to  anjr  term  of  servitude  by  law,  are  competent 

witnesses  in  all  cases.  Color  alone  is  no  objection  to  a  witness.  United  States 
v.  Mullany,  517. 

3.  A  slave  is  not  a  competent  witness  against  a  free  bom  mulatto,  not  subject  to 

any  term  of  servitude  by  law.     United  States  v.  Peggy  Hill,  521. 

4.  The  affidavit  of  a  manumitted  negro  is  sufficient  ground  for  an  order  to  issue  a 

summons  returnable  immediately,  upon  a  petition  for  freedom.  Negro  Nan  v. 
Moxley,  523. 

NEW  TRIAL. 

1 .  Misbehavior  of  jurors  is  not  a  ground  for  a  new  trial,  if  it  has  not  affected  the 

verdict.    Henry  v.  Ricketts  et  al.  545. 

2.  The  refusal  of  a  new  trial  is  not  error.    Ibid. 

3.  A  new  trial  will  not  be  granted  on  affidavit  that  the  plaintiff  has  since  discovered 

testimony  to  discredit  a  witness  who  was  examined  at  the  trial,  if  that  witness 
was  not  the  only  witness  to  the  point  on  which  he  testified.  Brooke  v.  Peyton, 
128. 

4.  A  new  trial  will  not  be  granted  because  the  verdict  is  against  the  weight  of  evi- 

dence, if  substantial  justice  has  been  done.     Johnston  v.  Harris,  257. 

5.  Information  given  by  one  juror  to  the  others,  after  they  have  retired,  is  not  suflS- 

cient  ground  for  a  new  trial  if  the  verdict  has  done  substantial  justice  between 
the  parties.     Cherry  v.  Sweeny,  530. 

6.  The  Court  will  not  lend  an  easy  ear  to  affidavits  of  jurors  as  to  their  proceed- 

ings after  they  have  retired.    Ibid. 
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NOTICE. 

1.  One  hour's  notice  to  the  attorney  at  law  of  the  opposite  party,  of  the  time  and 

place  of  taking  a  deposition,  where  the  party  lives  in  the  same  village  or  town, 
is  reasonable,  unless  special  circumstances  should  render  it  unreasonable. 
Leiper  v.  Bickley,  29. 

2.  The  affidavit  of  service  of  notice  by  leaving  it  with  the  defendant's  wife,  need 

not  state  that  she  was  informed  of  the  purport  of  the  notice.  McCall  v.  Towers. 
41. 

3.  Notices  given  to  the  attorney  at  law,  of  a  motion  for  a  dedimus,  is  sufficient. 

Potts  V.  Skinner,  57. 

4.  An  hour's  notice  of  taking  a  deposition,  in  Alexandria,  is  sufficient.    Nichdls  v. 

White,  58. 

5.  Where  there  are  two  joint  indorsers,  notice  must  be  given  to  both.     Gantt  v. 

Jones,  210. 

6.  Notice  to  the  indorscr  is  necessary,  unless  he  knew  that  the  maker  was  insolvent 

at  the  time  of  his  indorsement.    Morris  v.  Gardner,  213. 

7.  Wiiere  the  parties  live  within  two  miles  of  each  other,  nine  days'  delay  is  fatal. 

Ibid. 

8.  Reasonableness  of  notice  is  to  be  left  to  the  jury.     Cox  v.  Simms,  238. 

9.  One  day's  notice,  to  the  attorney  at  law,  is  sufficient  to  take  the  deposition  of  a 

seafaring  man,  under  the  Maryland  law  of  1721,  c.  14,  §  3,  but  it  cannot  be 
read  unless  the  witness  has  gone  from  the  district.     Bowie  v.  Talbot,  247. 
IQ.  The  Court,  at  an  adjourned  session,  will  hear  a  motion  to  dissolve  an  injunction, 
upon  notice  given  after  the  first  session  of  the  term.     Bur/ord  v.  Ringgold,  253. 

11.  Notice  of  motion  to  dissolve  injunction  given  on  the  first  day  of  the  term,  is 

notice  that  the  motion  is  to  be  made  at  the  next  succeeding  term.  Jtamsay  v. 
Wilson,  304. 

12.  It  is  necessary  that  the  holder  of  a  foreign  bill  of  exchange,  protested  for  non- 

acceptance,  should  give  notice  of  the  protest  as  soon  as  possible  under  all  the 
circumstances,  according  to  the  usual  course  of  communication.  Lindenberger 
V.  Wilson,  340. 

13.  Under  the  Virginia  laws  respecting  the  taking  of  depositions,  notice  to  the  attor- 

ney at  law  is  not  sufficient.     Wkeaton  v.  Love.  429. 

14.  In  an  action  against  a  surety  in  a  bond  to  perform  a  decree,  it  is  not  necessary 

that  notice  of  the  decree  should  have  been  given  to  the  principal.  White  v. 
Swijl,  442. 

15.  Notice  to  produce  a  book  of  accounts,  given  on  the  preceding  evening,  is  suffi- 

cient when  the  counting-house  of  the  party  is  near  the  court-house.  Shreve  v. 
Dulany,  499. 

16.  In  time  of  war  duplicate  notices  of  protest  of  a  bill  of  exchange  should  be  sent. 

Phillips  V.  Janney,  502. 

17.  Two  hours'  notice  of  taking  a  deposition  in  Alexandria,  where  all  the  parties 

resided,  was  too  short.    Jamieson  v.  Willis,  566. 

18.  Notice  of  a  motion  for  a  dedimus  to  take  depositions  in  a  foreign  country,  may 

be  given  to  the  attorney  at  law.    Irving  v.  Sutton,  575. 

NUISANCE. 
A  public  gaming-house  is  a  common  nuisance  at  common  law.     United  States  v. 
Ismenard,  150. 
OATH. 

1.  A  juror  cannot  be  permitted  to  affirm  instead  of  taking  the  usual  oath,  unless  he 

is  one  of  those  people  who  hold  it  unlawful  to  take  an  oath  on  any  occasion. 
Wilson  Bryan'' s  case,  151. 

2.  A  juror  may  be  sworn  with  uplifted  hand,  instead  of  touching  the  Evangels. 

Ibid. 

3.  The  oath  required  by  the  Virginia  law  of  17th  December,  1792,  §  4,  is  of  no 

avail  unless  taken  within  sixty  days  after  the  removal  of  the  party.  Lucy  v. 
Slade,  422. 

4.  A  warrant  of  commitment  should  state  probable  cause  supported  by  oath  or 

affirmation.    Ex  parte  Bttrford,  276. 

OFFICE  JUDGMENT. 
1.  A  special  demurrer  will  not  be  admitted  to  set  aside  an  office  judgment.     Whet- 
croft  V.  Dunlop,  5. 
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OFFICE  JUDGMENT,  (Continued.) 

2.  Special  bail  will  not  be  required  on  setting  aside  an  office  judgment,  unless 

appearance-bail  was  required.     Shean  v.  Towers,  5. 

3.  A  plea  to  the  jurisdiction  is  a  good  pica  in  bar  after  an  office  judgment.    Smith 

V.  McCleod,  43. 

4.  An  office  judgment  may  be  set  aside  on  the  plea  of  "  never  executrix."    Alexan- 

der V.  West,  88. 

5.  Upon  a  motion  to  set  aside  an  office  judgment  upon  an  injunction  bond,  the  court 

will  not  suffer  the  defendant  to  plead  that  the  obligee  was  dead  at  the  time  of 
the  execution  of  the  bond.    Porter  v.  Marstdler,  129. 

6.  Office  judgments,  rendered  between  the  original  session  and  an  adjourned  session 

of\a  term  cannot  be  set  aside  at  the  adjourned  session.    Memorandum,  159. 

7.  When  the  office  judgment  is  set  aside  by  the  defendant  the  plaintiff  may  have 

the  cause  continued  at  the  defendant's  costs.    McCulloch  v.  Debutts,  285. 

8.  In  an  action  upon  an  auctioneer's  bond,  for  not  paying  over  to  A  and  B  money 

received  for  sales  at  auction ;  a  rejoinder  that  it  had  not  been  established,  by  a 
judgment,  that  money  was  due  to  them  by  the  auctioneer,  is  an  issuable  plea  to 
set  aside  an  office  judgment.    Mayor  Sf  Com.  of  Alexandria  v.  Moore,  440. 

OFFICERS. 

1 .  Officers  of  the  court  cannot  be  bail  without  the  leave  of  the  court.    General  Rule. 

246. 

2.  A  justice  of  the  peace  in  the  District  of  Columbia,  is  not  an  officer  of  the  United 

States,  and  therefore  not  exempt  from  militia  duty.     Wise  v.  Withers,  262. 

3.  It  is  not  necessary  that  a  peace  officer  should  have  a  warrant,  to  justify  him  in 

suppressing  an  affray.     United  States  v.  Pignd,  310. 

4.  It  is  to  be  presumed  that  a  sworn  officer  has  discharged  his  duty  faithfully. 

Dunlop  y.  Munroe.  536. 

5.  A  constable,  having  a  warrant  to  arrest  a  man  for  assault  and  battery,  has  a 

right  to  break  open  the  door  of  the  oflfender's  dwelling-house  to  arrest  him. 
United  States  v.  raw,  487. 

ORPHANS'  COURT. 

1.  The  register  of  the  Orphans'  Court,  in  Alexandria,  is  entitled  to  the  custody  of 

the  record  books  of  wills,  of  the  late  Court  of  Hustings.  United  States  v. 
Deneale,  34. 

2.  The  Orphans'  Court  of  Alexandria  county,  cannot  in  any  case,  grant  letters 

testamentary  without  security,  unless  the  testator's  personal  estate  is  sufficient 
to  pay  all  his  debts.    Ex  parte  E.  J.  Lee  Ex'r  of  Craik,  394. 

3.  Upon  attachment  from  the  Orphans'  Court,  for  contempt  in  not  appearing  to 

answer,  &c.,  the  marshal  cannot  detain  the  party  after  the  return-day  of  the 
attachment,  unless  by  an  order  of  commitment  by  that  court.    Ex  parte  Bur- 
ford,  456. 
OYER. 

1.  Oyer  of  the  record  of  a  judgment  of  a  state  court  will  not  be  given  unless 

prayed  before  the  expiration  of  the  rule  to  plead.     Cidl  v.  Allen,  45. 

2.  After  plea,  replication,  rejoinder  and  special  demurrer,  the  defendant  is  not  enti- 

tled to  oyer  of  the  plaintiff's  letters  of  administration,  nor  to  plead  that  the 
plaintiff  is  not  administrator.     Grahame  v.  Cooke,  116. 

3.  Although  the  plaintiffs  name  themselves  administrators  yet  if  they  have  not 

made  profert  of  their  letters  of  administration,  they  are  not  bound  to  give  oyer 
of  them.    Mason^s  Adm'rs  v.  Lawrason  et  al.  190. 

4.  After  oyer  prayed  and  demurrer  by  the  defendant,  the  plaintiff  is  not  bound  to 

give  oyer  at  a  subsequent  term.     OffiUt  v.  Beatty,  213. 

PARCENERS. 

1 .  If  one  of  four  parceners  be  an  alien,  the  land  descends  to  the  other  three.    Contce 

V.  Godfrey,  479. 

2.  A  decree  of  partition  does  not  pass  any  thing  from  one  coparcener  to  another. 

Ibid. 
PARTITION. 

1.  A  decree  of  partition  between  heirs,  some  of  whom  are  aliens,  docs  not  estop 
those,  who  were  not  aliens,  from  claiming  the  whole  in  ejectment.  Contee 
T.  Godfrey,  479. 
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PARTITION,  {Continued.) 
2.  A  decree  of  partition  docs  not  pass  any  thing  from  one  coparcener  to  another. 
Ibid. 

PARTNERSHIP. 

1.  In  an  action  at  law  by  one  partner  against  another,  the  partnership  book  kept  by 

the  defendant  is  not  evidence  against  the  plaintiff,  although  it  had  been  in  his 
possession.     Sutton  v.  Mandeville,  2. 

2.  If  one  of  two  joint  partners  or  contractors  is  sued  alone  upon  a  joint  contract, 

he  must  plead  it  in  abatement,  he  cannot  take  advantage  of  it  upon  the  general 
issue.     Clementson  v.  Beatty,  178. 

3.  In  assumpsit  for  goods  sold  and  delivered,  the  defendant  may  prove  a  partnership 

between  the  plaintiff  and  the  witness,  by  the  witness.    Lovejoy  v.  Wilson,  102. 

4.  In  an  action  for  goods  sold  by  Tibbs  &  Co.  the  plaintiffs  must  prove  themselves 

to  be  the  firm  of  Tibbs  &  Co.     Tibbs  et  al.  v.  Parrott,  313. 

5.  To  support  a  plea  in  abatement  for  not  naming  all  the  joint  promisors,  it  is  not 

necessary  for  the  defendant  to  prove  that  the  plaintiff  knew  he  was  dealing  with 
a  copartnership.     Norwood  v.  Sutton,  327. 

6.  If  the  goods  sold  belonged  to  a  partnership  at  the  time  of  sale  the  action  must 

be  brought  in  the  name  of  all  the  partners,  although  the  defendant  was  ignorant 
of  the  partnership.    Bennett  v.  Scott,  339. 

7.  If  the  only  resident  member  of  a  copartnership,  who  are  plaintiffs,  dies  pending 

the  suit,  the  defendant  may  demand  security  for  costs.    Lambert  v.  Smith,  347. 

8.  If  all  the  members  of  a  partnership  are  not  named  as  plaintiffs,  the  defendant 

may  avail  himself  of  the  objection  upon  non  assumpsit.     Came  et  al.  v.  McLane, 
351. 

9.  It  is  not  incumbent  upon  joint  plaintiffs  to  prove  that  they  are  joint  partners. 

Woodward  et  al.  v.  Sutton  et  al.  351. 

10.  To  prove  a  partnership,  parol  evidence  cannot  be  given  of  the  contents  of  printed 

cards ;  nor  general  reputation  of  partnership.     Wilson  v.  Colman  et  al.  408. 

1 1 .  Upon  a  joint  shipment  by  three  persons,  the  master  is  not  liable  to  an  action  by 

two  only,  for  breach  of  orders  given  by  the  three.     Young  Sf  Deblois  v.  Black, 
432. 

12.  After  the  dissolution  of  a  partnership,  one  of  the  partners  having  authority  to 

collect  the  debts,  may  transfer  to  himself  a  debt  due  to  the  firm.     Oxley  y. 
Willis,  436. 

13.  An  action,  under  the  Virginia  law,  may  be  maintained  upon  a  promissotr  note 

against  a  secret  partner  who  has  not  signed  it.    Bank  of  Alexandria  v.  Mande- 
ville, 575. 

14.  The  secret  partner  is  not  liable  unless  the  money  came  to  the  use  of  the  partner- 

ship.   Ibid. 

1 5.  A  creditor  of  a  firm  is  a  competent  witness  to  prove  its  existence.   76i"<f. 
PAYMENT. 

1.  The  obligee's  indorsement  of  a  payment  upon  a  bond  is  not  evidence  to  rebut 

the  presumption  of  payment,  unless  made  with  the  privity  of  the  obligor. 
Kirkpatrick  v.  Langphier,  85. 

2.  An  order  payable  out  of  a  particular  fund,  and  not  negotiable,  is  not  payment  of 

a  preceding  debt.     Governor  of  Virginia  v.  Turner's  Sureties,  261. 

3.  The  receipt  of  the  bond  of  a  third  person,  "  in  part  pay"  of  a  precedent  debt,  is 

conclusive  evidence  of  payment  to  that  extent,   although  the  obligor  was 
insolvent  when  the  receipt  was  given.    Muir  v.  Geiger,  323. 

4.  A  creditor  may  resort  to  his  collateral  security,  although  he  has  taken  and  dis- 

charged the  bail  of  his  principal  debtor  upon  a  ca.  sa.    Hartshorne  v.  Mclver, 
421. 
PENALTY. 
If  a  statute  prescribes  a  particular  mode  of  recovering  a  penalty,  it  must  be  pur- 
sued.    United  States  v.  Ellis,  125. 

PERJURY. 
Perjury  may  be  punished  by  fine,  imprisonment,  and  pillory.    United  States  v.  Snow, 
123. 

PILLORY. 
Perjury  may  be  punished  by  pillory.     United  States  v.  Snow,  123. 
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PLATS. 

In  ejectment  the  plats  are  part  of  the  pleadings;  in  trespass  they  are  evidence  only. 
Pancoast  v.  Barry,  1 76. 

PLEADING. 

1.  In  trespass  the  defendant  cannot  justify  under  the  general  issue.    Goddard  v. 

Davis,  33. 

2.  A  plea  to  the  jurisdiction  is  a  good  plea  in  bar  after  an  office  judgment.    Smith 

V.  McCleod,  43. 

3.  The  Court  will  give  the  defendant  time  to  plead  after  oyer.     Calvert  v.  Slater,  41. 

4.  Oyer  of  the  record  of  the  judgment  of  a  State  court  will  not  be  given  unless 

E rayed  before  the  expiration  of  the  rule  to  plead.     CiUl  v.  Allen,  45. 
e  plaintiff,  in  slander,  may  have  leave  to  withdraw  his  general  replication  and 
file  a  general  demurrer ;  and  the  Court  will  give  the  defendant  leave  to  change 
his  plea.    McGill  v.  Skeehee,  49. 

6.  The  Court  will  not  permit  a  plea  to  the  merits  to  be  withdrawn  to  enable  the 

defendant  to  demur  specially.    Alricks  v.  Slater,  72. 

7.  In  an  action  of  slander,  if  it  appear  from  the  plaintiff's  evidence  that,  at  the  time 

of  speaking  the  words,  the  defendant  named  his  author,  who  was  a  responsible 
man,  the  defendant  may  avail  himself  of  that  evidence,  without  pleading  that 
matter  as  a  special  justification.     Hogan  v.  Brown,  75. 

8.  Leave  to  amend  by  substituting  a  general  demurrer  for  the  general  issue.  Krouse 

v.  Sprogell,  78. 

9.  The  act  of  limitation  cannot  be  given  in  evidence  upon  nil  debet     Gardner  v. 

Linda,  78. 

10.  Debt  will  lie  against  the  maker  of  a  promissoiy  note.    Ibid. 

11.  After  verdict  it  is  too  late  to  object  the  want  ot  profert;  or  that  the  action  is  in 

the  del>€t  and  detinet.    Ibid. 

12.  An  office  judgment  may  be  set  aside  upon  the  plea  of  "  never  executrix."    Alex- 

ander V.  West,  88. 

13.  After  plea,  replication,  rejoinder,  and  special  demurrer,  the  defendant  is  not  enti- 

tled to  oyer  of  the  plaintiff's  letters  of  administration,  nor  to  plead  that  the 
plaintiff  is  not  administrator.     Grahame  v.  Cooke,  116. 

14.  In  assault  and  battery,  on  the  plea  of  not  guilty,  the  plaintiff  is  not  bound  to 

prove  that  the  defendant  struck  or  assaulted  him  first ;  but  upon  the  plea  of 
son  assault  demesne,  the  defendant  must  prove  that  the  plaintiff  first  assaulted 
him.     Stevens  v.  Uoyd,  124. 

15.  If,  in  an  action  upon  a  bond  with  collateral  condition,  the  entry  of  the  pleadings 

be,  "covenants  performed — joined,"  the  Court  will  send  the  cause  back  to  the 
rules,  as  not  being  at  issue.     Mayor  and  Com.  of  Alexandria  v.  Bourne,  124. 

16.  After  not  guilty  and  issue  to  an  action  of  debt  on  a  judgment  in  Virginia  sug- 

gesting a  devastavit,  the  Court  will  not  suffer  the  defendant  to  plead  nul  ticl 
record,  without  showing  sufficient  cause  for  not  pleading  it  before.    Bastable  v. 
''     Wilson,  124. 

17.  Nil  debet  is  not  a  proper  plea  here  to  an  action  of  debt  upon  a  judgment  of  a 

State  court    Ibid. 

18.  The  court  will  not  suffer  the  general  issue  to  be  withdrawn  to  enable  the  defend- 

ant to  plead  in  abatement    Bank  of  Columbia  v.  Scott,  134. 

19.  To  an  action  of  covenant  for  rent  the  defendant  cannot  plead  that  his  lessor  had 

not  paid  the  ground-rent  according  to  his  covenant     GiU  v.  Button,  143. 

20.  If  there  be  a  special  contract  the  plaintiff  cannot  recover  upon  a  general  count. 

Rambler  v.  Choat,  167. 

21.  In  ejectment,  the  plats  are  a  part  of  the  pleadings ;  in  trespass,  they  are  evidence 

only.    Pancoast  \.  Barry,  176. 

22.  In  trespass  quare  dausum  Jregit,  upon  "  not  guilty  "  pleaded,  with  notice  of  "  defence 

on  warrant,"  the  defendant  may  give  his  title  in  evidence  as  a  justification,  with- 
out pleading  it  specially.    Ibid. 

23.  If  one  of  two  joint  partners,  or  contractors,  is  sued  alone  upon  a  joint  contract,  he 

must  plead  it  in  abatement ;  ho  cannot  take  advantage  of  it  upon  the  general 
issue.     Clementson  v.  Beatty,  178. 

24.  The  declaration  need  not  state  by  whom  the  letters  testamentary  were  granted. 

Cawood,  V.  Nichols,  180. 

56* 
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25.  Although  the  plaintiffs  name  themselves  administrators,  yet,  if  they  have  not 

made  profert  of  their  letters  of  administration,  they  are  not  bound  to  give  oyer 
of  them.    Mason's  Adin'r  v.  Laiirrason  et  al.  1 90. 

26.  After  judgment  for  the  plaintiff  on  the  defendant's  demurrer,  and  writ  of  inquiry 

awarded,  the  court  will  not  permit  the  defendant  to  plead  de  novo,  without  with- 
drawing his  demurrer.     Woodroio  v.  Coleman,  192. 

27.  An  executor  may  be  ruled  to  plead  before  the  expiration  of  the  year  after  letters 

granted.    Frazier  v.  Brackenridge,  203. 

28.  After  oyer  prayed,  and  demurrer  by  the  defendant,  the  plaintiff  is  not  bound  to 

give  oyer  at  any  subsequent  term.     Offutt  v.  Beatty,  213. 

29.  The  court  will  not  give  leave  to  amend  a  demurrer  unless  it  goes  to  the  merits. 

Ibid. 

30.  In  debt  the  declaration  must  be  for  a  sum  certain.    Ashton  v.  Fitzhugh,  218. 

31.  After  oflRce  judgment  the  court  will  not  receive  a  plea  of  limitations.    Smith  v. 

Stoops,  238. 

32.  A  plea  of  the  pendency  of  a  former  suit,  in  another  court,  must  offer  to  produce 

the  record  of  such  suit.    Riddle  v.  Potter,  288. 

33.  If  the  jury  find  for  the  plaintiff  on  the  plea  of  plene  administravit,  he  shall  have 

judgment,  de  bonis  testatoris,  for  his  whole  debt.    Fairfax  v.  Fairfax,  292. 

34.  To  set  aside  an  oflSce  judgment  the  Court  will  not  suffer  the  defendant  to  plead 

specially,  what  may  be  given  in  evidence  upon  the  general  issue.  Vowell  v. 
Lyles,  329. 

35.  Outstanding  judgments  cannot  be  given  in  evidence  on  plene  administravit,  but 

must  be  specially  pleaded.    Hines  v.  Craig,  340. 

36.  Upon  the  plea  of  "performance  "  the  plaintiff  is  not  bound  to  produce  the  ori- 

ginal covenant.    Beall  v.  Neivton,  404. 

37.  The  general  issue  upon  a  petition  for  freedom  is  that  which  puts  in  issue  the 

simple  question,  whether  free  or  not.    Negro  Ben  v.  Scott,  407. 

38.  If  the  principal  comes  in  and  gives  special  bail,  and  sets  aside  the  plea  pleaded 

by  the  appearance  bail,  the  plaintiff  is  entitled  to  a  continuance  of  the  cause. 
Wise  V.  Groverman,  418. 

39.  A  special  demurrer  brings  into  question  the  substantial  validity  of  the  pleading 

of  the  demurring  party.     Vowell  v.  Lyles,  428. 

40.  In  an  action  upon  an  auctioneer's  bond  for  not  paying  over  to  A  and  B  money 

received  for  sales  at  auction,  a  rejoinder  that  it  had  not  been  established  by  a 
judgment  that  money  was  due  to  them  by  the  auctioneer,  is  an  issuable  plea  to 
set  aside  an  office  judgment.     Mayor  and  Com.  of  Alexandria  v.  Moore,  440. 

41.  The  Court  will  permit  the  defendant  to  withdraw  the  general  issue  and  file  a 

general  demurrer.    Deakins  v.  Lee,  442. 

42.  Counts,  charging  the  defendants  as  executors  upon  the  promise  of  their  testator, 

and  upon  their  own  promise  as  executors  in  consideration  of  assets,  may  be 
joined  in  the  same  declaration,  and  the  judgment  upon  each  count  will  be  de 
bonis  testatoris.    Dixon  v.  Ramsay,  472. 

43.  A  declaration  against  "the  common  council  of  Alexandria"  for  work  and  labor 

done  for  "  the  mayor  and  commonalty  "  must  show  how  the  new  corporation  is 
liable  for  the  debts  of  the  old.    Lyles  v.  Common  Council  of  Alexandria,  473. 

44.  Non  assumpsit  infra  tres  annos  is  not  a  good  plea  to  an  action  upon  a  promissory 

note  payable  thirty  days  after  its  date.    Ferris  v.  Williams,  475. 

45.  The  day  stated  in  a  declaration  upon  an  account  is  not  material.    McLaughlin  v. 

Turner,  476. 

46.  The  discharge  of  the  principal  under  the  insolvent  act  before  the  return  of  the 

ca.  sa.  may  be  pleaded  in  bar  to  a  scire  facias  against  the  bail.  Byrne  v.  Car- 
penter, 481. 

47.  An  averment  that  the  defendant  neglected  to  send  forward  a  letter  "  as  it  was  his 

duty  to  do,"  is  only  an  allegation  that  the  defendant  was  bound  to  send  it  by 
the  next  mail ;  not  that  he  did  not  send  it  by  the  next  mail.  Dunlop  v.  Munroe, 
536. 

48.  A  count  charging  the  loss  to  have  been  by  the  misfeasance  of  the  defendant  or 

some  other  person  employed  by  him,  is  not  bad  upon  general  demurrer.    Ibid. 

49.  When  a  plea  is  pleaded  to  certain  enumerated  counts,  the  plaintiff  may  reply  to 

it  specially  as  it  applies  to  some  of  the  counts,  and  demur  to  it  as  it  applies  to 
other  counts.    Ibid. 
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50.  After  a  plea  of  general  performance,  a  rejoinder,  stating  an  excuse  for  not  per- 

forming is  bad.    McGowan  v.  Caldwell,  481. 

51.  In  actions  against  executors,  the  statute  of  limitations  may  be  pleaded  after 

office  judgment.     Wilson  v.  Turberville^s  Executors,  492. 

52.  Upon  certiorari  in  "  forcible  entry  and  detainer,"  no  pleas  will  be  allowed  but  a 

traverse  of  the  force,  or  a  possession  for  three  years.  United  States  v.  Broivning, 
500. 

53.  A  former  recovery  may  be  given  in  evidence  upon  nil  debet.     Welsh  v.  Lindo, 

508. 

54.  A  former  recovery  upon  a  count  for  goods  sold  and  delivered  may  be  given  in 

evidence  in  an  action  of  debt  upon  a  promissory  note,  with  an  averment  that 
judgment  was  confessed,  in  the  former  action,  upon  and  for  the  note  now  de- 
clared upon.    Ibid. 

55.  A  copy  will  not  be  received  as  oyer  when  a  profert  has  been  made  of  the  original ; 

and  if  a  copy  is  offered  the  defendant  may  demur.     Wellford  v.  Miller,  514. 

56.  A  count  upon  the  indorsement  of  a  promissory  note,  not  payable  to  order,  with- 

out averring  a  consideration  for  the  indorsement,  is  bad  in  Virginia.  Janney  v. 
Geiger  et  al.  547. 

57.  A  plea  that  the  maker  of  the  note  had,  at  the  date  of  the  writ,  goods  and  chattels 

to  greater  amount  than  the  plaintiff's  claim,  is  no  answer  to  an  averment  of 
insolvency.    Jbid. 

58.  The  Court  will  not  permit  the  defendant  to  tender  an  issue  to  which  he  had  de- 

murred when  tendered  by  the  plaintiff.  Hodgson  v.  Marine  Ins.  Co.  of  Alexan- 
dria, 569. 

59.  After  the  rule  to  plead  has  expired,  the  court  will  not  compel  the  plaintiff  to  pro- 

duce his  cause  of  action.     Bailer/  v.  Sutton  et  al.  551. 

60.  A  declaration  in  trover  for  "  a  tool-chest  containing  divers  tools  and  working 

utensils,"  and  "a  trunk  containing  clothes,"  is  sufficiently  certain.  Ball  v. 
Patterson,  607. 

POSTMASTER. 

1.  The  instructions  of  the  Postmaster-General  to  the  deputy-postmasters  may  be 

given  in  evidence  in  an  action  upon  the  case  against  a  deputy-postmaster  for 
negligence.     Dunlop  v.  Munroe,  536. 

2.  A  deputy-postmaster  and  his  clerks  are  only  bound  to  use  such  care  and  diligence, 

in  the  discharge  of  their  duties,  as  a  prudent  man  exercises  in  his  own  affairs. 
Ibid. 

3.  Deputy-postmastera  are  civilly  liable  for  the  acts  of  their  servants  and  clerks  ; 

but  the  neglect  of  the  servant  or  clerk  cannot  be  given  in  evidence  upon  a 
count  charging  the  loss  to  have  been  incurred  by  the  neglect  of  the  deputy 
postmaster  himself.    Ibid. 

4.  It  is  to  be  presumed,  primd  facie,  that  a  sworn  officer  has  discharged  his  duty 

faithfully.    Ibid. 

PRACTICE. 

1 .  Upon  a  writ  of  inquiry,  in  Virginia,  the  plaintiff's  own  oath  may  be  received  in 
evidence  of  the  amount  of  the  claim.    Mandeville  v.  Washington,  4. 
•  2.  A  special  demurrer  will  not  be  admitted  to  set  aside  an  oflSce  judgment.     Whet- 
crojl  V.  Dunlop,  5. 

3.  Special  bail  will  not  be  required  upon  setting  aside  an  office  judgment,  if  appear- 

ance-bail  was  not  required.     Shean  v.  Towers,  5. 

4.  A  defective  forthcoming  bond  will,  at  the  plaintiff's  request,  be  quashed;  as  well 

as  the  execution  upon  which  it  was  founded.    Sutton  v.  Mandeville,  32. 

5.  It  is  not  necessary  to  give  notice  of  an  application  for  an  injunction.    Love  t. 

FendqlVs  trustees,  34. 

6.  A  motion  may  be  made  against  a  sheriff  in  the  name  of  the  original  plaintiff, 

although  he  has  taken  the  insolvent  oath.    Fendall  v.  Turner,  35. 

7.  Bail  will  not  be  required  in  an  action  against  an  indorser  by  his  immediate  in- 

dorsee, while  another  action  is  pending  against  him  by  a  remote  indorsee. 
Johnson  v.  Ilanis,  35. 

8.  A  motion  to  appear  without  bail  will  not  be  heard  before  the  appearance-day,  if 

the  defendant  be  not  in  actual  custody.     Olive  v.  Mandeville,  38. 
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9.  An  attachment,  issued  upon  return  of  "  non  est "  before  the  appearance  day,  will 
be  quashed.     Camilloz  v.  Johns,  38. 

10.  A  constable  may  be  suspended  from  office  upon  affidavit  without  a  rule  to  show 

cause.     Bowling's  case,  39. 

11.  Bail  is  not  discharged  by  a  discontinuance  of  the  action  at  the  rules,  if  it  be  rein- 

stated.    Gaxlsby  v.  Miller,  39. 

12.  It  is  no  cause  for  arresting  the  judgment  that  the  jury  found  the  damages  in 

pounds,  when  the  damages  in  the  declaration  were  laid  in  dollars.    Butts  v. 
Shreve,  40. 

13.  It  is  no  cause  for  arresting  the  judgment  that  the  debt  is  reduced  by  offsets 

below  the  original  jurisdiction  of  the  Court.    McKnight  v.  Ramsay,  40. 

14.  The  affidavit  of  service  of  notice  by  leaving  it  with  the  defendant's  wife,  need 

not  state  that  she  was  informed  of  the  purport  of  the  notice.   McCall  v.  Towers, 
41. 

15.  In  slander,  bail  is  not  required  if  the  affidavit  does  not  state  the  words  spoken, 

and  that  the  defendant  is  about  to  leave  the  district.    Lanstraaz  v.  Powers,  42. 

16.  A  plea  to  the  jurisdiction  is  a  good  plea  in  bar  after  an  office  judgment.    Smith 

V.  McLeod,  43. 

17.  The  Court  will  give  the  defendant  time  to  plead  after  oyer.     Calvert  v.  Slater, 

44. 

18.  The  Court,  in  Washington,  may  order  an  indictment  to  be  sent  to  the  grand  jury 

with  a  previous  presentment  for  the  same  offence.     United  States  v.  Madden, 
45. 

19.  Oyer  of  the  record  of  a  judgment  of  a  state  court  will  not  be  given  unless  prayed 

before  the  expiration  of  the  rule  to  plead.     Cull  v.  Allen,  45. 

20.  The  Court  will  not,  in  a  criminal  prosecution,  permit  counsel  to  argue  a  point  of 

law,  to  the  jury,  which  has  been  decided  by  the  court  in  a  previous  cause- 
Commonwealth  v.  Zimmerman,  47. 

21.  When  a  jury  returns  into  court  to  reexamine  a  witness,  neither  party  will  be 

permitted  to  ask  any  question  of  the  witness,  nor  to  make  any  motion  to  the 
court  in  the  presence  of  the  jury.    Ibid. 

22.  The  plaintiff,  in  slander,  may  have  leave  to  withdraw  his  general  replication  and 

file  a  general  demurrer ;  and  the  court  will  give  the  defendant  leave  to  change 
his  plea.     McGill\.  Sheehee,  49. 

23.  After  pica  by  appearance-bail,  the  defendant  may  give  special  bail  and  plead  a 

new  plea.    Pickett  v.  Lyle,  49. 

24.  Security  for  costs  may  be  given  at  any  time  before  judgment  on  the  rule. 

Reverez  v.  Camellos,  50. 

25.  Judgment  will  not  be  rendered  on  motion  of  one  surety  against  another,  unless 

the  insolvency  of  the  principal  be  fully  proved.      White  v.  Perrin,  50. 

26.  A  capias  may  be  issued,  as  the  first  process  against  a  person  for  unlawful  gaming. 

United  States  v.  Cottom,  55. 

27.  The  Court  will  not  suffer  counsel  in  a  criminal  prosecution,  to  argue,  to  the  jury, 

a  point  of  law  which  has  been  decided  by  the  court.    Ibid. 

28.  The  Court  will  not  interfere  to  prevent  bail  from  seizing  the  principal,  further 

than  to  keep  order  in  court.    Smith  v.  Catlett,  56. 

29.  An  information  may  be  amended.     United  States  v.  Shuck,  56. 

30.  Notice,  given  to  the  attorney  at  law,  of  a  motion  for  a  dedimus,  is  sufficient 

Potts  v.  Skinner,  57. 

31.  The  statute  of  limitations  cannot  be  given  in  evidence  npon  the  general  issue. 

Neale  v.  Walker,  57. 

32.  One  hour's  notice  of  taking  a  deposition  is  sufficient.    NichoUs  v.  White,  58. 

33.  The  Court  is  not  bound,  at  the  request  of  either  party,  to  instruct  the  jury,  after 

they  have  retired,  unless  the  jury  themselves  request  instruction.    Forrest  v. 
Hanson,  63. 

34.  Upon  calling  the  appearance  docket,  if  the  defendant  offers  to  appear,  the  Court 

will  not  give  the  plaintiff's  attorney  time  to  procure  an  affidavit  to  hold  the 
defendant  to  special  bail.    Meade  v.  Roberts.  72. 

35.  The  Court  will  not  permit  a  plea  to  the  merits  to  be  withdrawn  to  enable  the 

defendant  to  demur  specially.    Alricks  v.  Slater,  72. 

36.  No  civil  cause  is  to  be  tried  unless  it  has  stood  one  term  at  issue.    Boyer  v. 

Roberts,  73. 
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37.  The  defendant  will  not  be  ruled  to  argue  a  demurrer  at  the  term  at  which  the 

demurrer  shall  be  joined  by  him,  although  the  rule  to  join  in  the  demuiTer 
shall  have  expired  before  the  tei-m.     Bowman  v.  French,  74. 

38.  Leave  to  amend,  on  payment  of  the  costs  of  the  term,  or  a  continuance,  at  the 

plaintiff's  option.    Milbume  v.  Kearnes,  77. 

39.  Leave  to  substitute  a  general  demurrer,  for  the  general  issue.    Krouse  v.  Sprogell. 

78. 

40.  An  inhabitant  of  Alexandria  county  may  be  arrested  in  Washington  county 

without  a  return  of  "  non  est "  in  Alexandria  county.     Thompson  v.  Lacy,  79. 

41.  It  is  no  bar  to  an  execution  upon  a  supersedeas  in  Washington  county,  that  the 

plaintiff  ha.s  recovered  another  judgment  in  Alexandria  county  upon  the  same 
cause  of  action,  if  it  be  not  satisfied.     Curry  v.  Lovell,  80. 

42.  A  capias  is  the  proper  process  upon  an  indictment  for  misdemeanor  found  after 

service  of  a  summons  to  show  cause  why  an  indictment  or  information  should 
not  be  filed.     United  States  v.  Veitch,  81. 

43.  A  prosecutor  has  no  right  to  withdraw  the  prosecution  without  the  consent  of  the 

Attorney  for  the  United  States.     Commonwealth  v.  Dulany,  82. 

44.  Upon  a  trial  for  larceny,  the  owner  of  the  stolen  goods  is  a  competent  witness  in 

chief,  upon  filing  with  the  clerk  of  the  Court  for  the  use  of  the  prisoner,  a  re- 
lease of  the  witness's  right  to  one  half  of  the  fine  which  the  Court  might  im- 
pose.    United  States  v.  Imre,  82. 

45.  The  name  of  a  prosecutor  must  be  written  at  the  foot  of  the  indictment  for 

keeping  a  bawdy-house.     United  States  v.  Mary  Rawlinson,  83. 

46.  An  information  may  be  discontinued  before  the  defendant's  appearance.     Com- 

monwealth V.  Eakin,  83. 

47.  Judgment  entered  by  mistake  of  the  clerk  may  be  set  aside  at  the  next  term,  and 

the  execution  quashed.     United  States  v.  McKnigM,  84. 

48.  An  instrument  can  be  proved  only  by  the  subscribing  witness,  unless,  &c.  Rhodes 

V.  Rigg,  87. 

49.  An  office-judgment  may  be  set  aside  upon  the  plea  of  "  never  executrix."  Alexan- 

der v.  West,  88. 

50.  No  subpcena  for  attachment  in  chancery  shall  issue  before  bill  filed.     General 

Ruk,  89. 

51.  Upon  reinstatement  after  nonsuit,  the  Court  will  not  admit  the  plea  of  limitation 

unless  upon  affidavit  of  merits.    Mclver  v.  Moore,  98. 

52.  A  variance  between  the  capias  and  the  declaration  cannot  be  pleaded  to  set  aside 

an  office-judgment.    Hartshome  v.  Ingle,  91. 

53.  Bail  residing  in  Alexandria  county  cannot  be  received  to  an  action  in  Washing- 

ton county.     Coningham  v.  Lacey,  101. 

54.  Where  two  become  bail  jointly  and  severally,  and  two  writs  of  scire  facias  are 

issued,  and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  upon 
both  writs  of  scircyacioi.    Pennington  y.  Thornton,  101. 

55.  If  the  cause  has  been  standing  five  terms  without  issue,  or  rule  to  plead,  the 

Court  will  continue  it  at  the  defendant's  request.    Morgan  v.  Voss,  109. 

56.  The  Court  will  not  commit  a  bankrupt  for  want  of  bail,  who  has  surrendered  to 

the  commissioners  and  whose  examination  is  not  closed,  although  the  forty-two 
days  have  expired.    Lingan  y.Bayley,  112. 

57.  A  special  session  for  the  trial  of  criminal  causes,  may  be  ordered  at  an  adjourned 

session  of  the  Court  and  may  be  holden  at  the  same  time  with  the  adjourned 
session.    Memorandum,  114. 

58.  The  Court  will  give  the  defendant  leave  to  withdraw  the  plea  of  "  covenants  per- 

formed," and  to  file  a  special  plea  to  the  merits,  not  decidedly  bad,  leaving  the 
plaintiff  to  his  demtirrer.     Gill  v.  Patten,  114. 

59.  The  Court  in  Alexandria,  will  not  grant  a  commission  to  examine  witnesses,  in 

a  suit  at  common  law,  without  affidavit  showing  it  to  be  necessary  for  the  pur- 
poses of  justice.     Sutton  v.  Mandeville,  115. 

60.  After  plea,  replication,  rejoinder  and  special  demurrer,  the  defendant  is  not  en- 

titled to  oyer  of  the  plaintiff's  letters  of  administration,  nor  to  plead  that  the 
plaintiff  is  not  administrator.     Grahame  v.  Cooke,  116. 

61.  After  a  writ  of  error  has  been  served  and  returned  to  the  Supreme  Court,  the 

record  is  no  longer  before  the  court  below,  and  cannot  be  there  amended  ;  al- 
though at  an  adjourned  session  of  the  same  term  it  appear  that  the  writ  of  error 
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has  been  dismissed  in  the  court  above,  at  the  request  of  the  party  praying 
amendment.     United  States  v.  Ilooe,  116. 

62.  Misdemeanors,  in  Alexandria  county,  are  not  to  be  tried  until  the  term  next 

after  that  to  which  the  capias  shall  have  been  returned  executed.  General 
Rule,  122. 

63.  On  a  plea  of  tender  the  defendant  holds  the  affirmative  and  has  a  right  to  open 

and  close  the  cause.     Auld  v.  Hepburn  etal.     122. 

64.  The  Court  will  not  continue  a  cause  because  the  plaintiff  cannot  find  out  the 

place  of  residence  of  his  witness.     Smith  v.  Potts,  123. 

65.  If  a  party  has  had  no  opportunity  to  cross-examine  a  witness  whose  deposition 

has  been  taken  under  the  Act  of  Congress,  the  Court  will  continue  the  cause. 
Dade  v.  Young,  123. 

66.  If  a  cause  be  not  at  issue  the  Court  will  send  it  back  to  the  rules.    Mayor  ^ 

Commonalty  of  Alexandria  y .  Bourne,  124. 

67.  After  "  not  guilty  and  issue,"  to  an  action  of  debt,  on  a  judgment  in  Virginia, 

suggesting  devastavit,  the  Court  will  not  suffer  the  defendant  to  plead  nul  tiel 
record,  without  showing  sufficient  cause  for  not  having  pleaded  it  before.  Bas- 
tahle  V.  Wilson,  124. 

68.  The  Court  will  pennit  a  defendant  to  confess  judgment  for  the  whole  amount  of 

damages  laid  in  the  writ,  although  no  declaration  be  filed.  McNeil  v.  Cannon, 
127. 

69.  If  the  clerk  neglect  to  strike  out  a  judgment  as  ordered  by  the  Court,  it  may  be 

done  by  order  of  the  Court  at  the  next  term  on  affidavit  of  the  facts.  United 
States  V.  Smith,  127. 

70.  A  new  trial  will  not  be  granted  on  affidavit  that  the  plaintiff  has  since  discovered 

testimony  to  discredit  a  witness  who  was  examined  at  the  trial,  if  that  witness 
was  not  the  only  witness  to  the  point  on  which  he  testified.  Brooke  v.  Peyton, 
128. 

71.  In  a  chancery  attachment  against  a  British  bankrupt,  the  Court  will  pennit  the 

assignees  to  appear  and  defend  the  suit ;  and  to  release  the  attached  effects ;  on 
their  producing  a  notarial  copy  of  the  commissioners'  proceedings.  Wilson  v. 
Stewart,  128. 

72.  On  a  motion  to  set  aside  an  office-judgment  upon  an  injunction  bond,  the  Court 

will  not  suffer  the  defendant  to  plead  that  the  obligee  was  dead  at  the  time  of 
the  execution  of  the  bond.    Porter  v.  Marsteller,  129. 

73.  An  attachment  of  contempt  for  not  attending  as  a  witness  must  not  be  served  in 

the  court-house.     United  States  v.  Scholfiela,  130. 

74.  If  the  witness  arrives  before  service  of  the  attachment,  and  makes  a  reasonable 

excuse,  the  Court  will  countermand  the  attachment  on  payment  of  the  costs  of 
issuing  it.    Ibid. 

75.  The  order  of  calling  the  trial  docket.     General  Rule,  133. 

76.  The  Court  will  not  suffer  the  general  issue  to  be  withdrawn  to  enable  the  defend- 

ant to  plead  in  abatement.    Bank  of  Columbia  v.  ScotVs  Administrator,  134. 

77.  The  Court  will  not  continue  the  cause  because  a  commission  to  examine  a  wit- 

ness has  not  been  returned,  unless  the  materiality  of  the  testimony  of  the  wit- 
ness be  shown  by  affidavit.    Morgan  v.  Voss,  134. 

78.  Leading  questions  may  be  asked  in  cross-examination.     Dawes  v.  Corcoran,  137. 

79.  Security  for  costs  cannot  be  given  in  the  clerk's  office.    It  must  be  done  in  open 

court.     0/fu/<v.Parrott,  139. 

80.  It  is  not  necessary  to  lay  a  rule  on  a  defendant  in  chancery  to  answer  the  bill. 

Anonymous,  139. 

81.  A  forthcoming-bond  given,  by  mistake,  for  a  sum  less  than  the  judgment,  may  be 

quashed,  with  the  execution,  on  the  motion  of  the  plaintiff,  on  pajTuent  of  the 
costs.    Stevens  v.  Lloyd,  141. 

82.  An  adjourned  session  of  a  term  is  an  extension  of  the  preceding  session,  and  has 

no  jurisdiction  over  office-judgments  rendered  between  the  original  and  the  ad- 
journed session.    Memorandum,  159. 

83.  A  defendant  arrested  to  appear  at  next  term  cannot  come  in  and  confess  judg- 

ment at  this  term,  the  writ  being  returnable  to  next  term.  Askew  v.  Smith,  159. 

84.  The  defendant  cannot  appear  to  a  chancery  attachment  in  Virginia,  without  giv- 

ing special  bail.    Mayor  Sp  Commonalty  of  Alexandria  v.  Cooke  et  al.  160. 

85.  In  a  chancery  attachment  in  Virginia,  the  Court  may  order  the  attached  debt  to 
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be  paid  over  to  the  plaintiff,  on  his  giving  security  to  refund,  &c.,  although  the 
plaintiff's  right  may  be  doubtful.      W^ilson  v."  Dandridge  et  al.  160. 

86.  After  the  jury  has  returned  into  court  to  give  their  verdict,  the  Court  will  not 

permit  a  witness  to  be  examined,  who  has  come  into  court  since  the  jury  re- 
tired.   Riley  v.  Cooper,  166. 

87.  After  the  term  in  which  a  rule  was  laid  on  the  plaintiff  to  give  security  for  fees, 

the  clerk,  upon  a  motion  for  judgment  on  the  rule  need  not  prove  tlie  plaintiff 
to  be  a  non-resident.    Devigny  v.  Moore,  174. 

88.  A  prisoner  charged  with  counterfeiting  notes  of  the  Bank  of  the  United  States, 

is  not  entitled  to  copy  of  the  indictment  and  list  of  the  witnesses,  two  days  be- 
fore pleading.     United  States  v.  Williams  Sf  Ray,  178. 

89.  After  conviction  of  assault  and  battery,  the  Court  will  permit  the  defendant  to 

give  security  to  abide  the  judgment.     United  States  v.  Greenwood,  186. 

90.  The  defendant  has  not  a  right  to  open  the  cause  in  all  cases  where  he  holds  the 

affirmative  of  the  issue.     Sutton  v.  Mandeville,  187. 

91.  After  judgment  for  the  plaintiff,  on  the  defendant's  demurrer,  and  writ  of  inquiry 

awarded,  the  Court  will  not  permit  the  defendant  to  plead  de  novo  without  with- 
drawing the  demurrer.     Woodrow  v.  Coleman,  192. 

92.  Actions  of  replevin  may,  in  Alexandria,  be  tried  at  the  first  term.    Wilson  y. 

Johnston,  198. 

93.  An  executor  may  be  ruled  to  plead  before  the  expiration  of  the  year  after  letters 

granted.     Buckley  v.  Beatty,  245 ;  Frazier  v.  Brackenridge,  203. 

94.  The  defendant  may  give  special  bail  at  any  time  during  the  return  term,  although 

the  plaintiff  may  have  taken  an  assignment  of  the  bail  bond.  Rliodes  v.  Brooke, 
206. 

95.  The  Court  will  not,  at  a  subsequent  term,  reinstate  a  cause  which  has  been  non 

prossed  for  want  of  security  for  costs.     Lindsay  v.  Twining,  206. 

96.  A  venire  may  be  postponed.     United  States  v.  Peacock,  215. 

97.  After  jury  sworn  the  Court  will  not  quash  the  indictment,  before  verdict,  without 

the  prisoner's  consent.     Rid. 

98.  Sureties  of  an  insolvent  debtor  in  a  duty  bond  are  not  entitled  to  judgment,  at 

the  first  term  against  their  principal.    Johns  v.  Brodhag,  235. 

99.  The  plaintiff,  having  proceeded  both  at  law  and  in  equity,  must  make  his  elec- 

tion.   Allison  v.  Alexander,  237. 

100.  After  ofiicc-judgment,  the  Court  will  not  receive  the  plea  of  limitations.     Smith 

v.  Stoops,  238. 

101.  If  an  infant  be  brought  into  court,  a  guardian  ad  litem  may  be  appointed  without 

commission.    Reinhart  v.  Orme,  244. 

102.  Administrators  are  bound  to  plead  before  expiration  of  the  year  from  the  date  of 

the  letters  of  administration.  Frazier  v.  Brackenridge,  203  ;  Buckley  v.  Beaity's 
Administrator,  245. 

103.  The  Court  will  not  permit  an  amendment  making  new  parties.    Morris  v.  Bar- 

ney, 245. 

104.  After  plea  of  "  property  in  the  defendant,"  the  Court  will  permit  the  defendant  to 

plead  "  property  in  a  stranger,"  on  pavment  of  all  antecedent  costs,  and  a  con- 
tinuance if  requested.     Semmes  v.  &Neale,  246. 

105.  If,  by  an  amendment  the  nature  of  the  action  be  changed,  it  is  to  be  considered 

as  a  new  canse,  and  may  be  continued  although  at  the  fifth  term  after  its  com- 
mencement.    Schnertzel  \.  Purcell,  246. 

106.  A  cause  is  not  regularly  for  trial  unless  it  has  been  put  at  issue  at  a  preceding 

term.    Ibid. 

107.  An  administrator,  in  Alexandria  county,  has  a  right  to  give  a  preference  to  a 

creditor  by  confessing  a  judgment ;  and  a  court  of  equity  will  not  interfere  by 
injunction.     Wilson  v.  Wilson,  255. 

108.  The  Court  will  not  permit  a  point  of  law  to  be  argued  to  the  jury,  which  the 

Court  has  decided.    Johnston  v.  Harris,  257. 

109.  Witnesses  are  entitled  to  their  fees,  although  the  summons  be  served  by  a  private 

person.    Power  v.  Semmes,  247. 

110.  In  an  action  upon  a  bond  conditioned  to  pay  money  by  instalments,  if  the  verdict 

be  rendered  before  all  the  instalments  are  due,  the  jury  must  find  how  much  is 
due  upon  each  instalment,  and  when  payable  ;  as  well  those  to  become  payable, 
as  those  already  payable.    Davidson  v.  Brown,  250. 
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111.  Causes  non  prossed  at  a  previous  session  of  the  same  term  may  be  reinstated  if  the 

absence  of  the  plaintiff's  counsel  was  caused  by  severe  sickness.  Memorandum, 
253. 

112.  The  Court,  at  an  adjourned  session,  will  not  hear  a  motion  to  dissolve  an  injunc- 

tion upon  notice  given  after  the  first  session  of  the  term.  Burford  v.  Ringgold, 
253. 

113.  After  a  general  appearance  the  defendant  may  plead  in  abatement  that  the  capias 

was  not  properly  served.    Knox  v.  Summers,  260. 

114.  Qumre,  whether  a  defendant,  discharged  under  the  insolvent  law,  after  arrest 

upon  a  capias  ad  respondendum,  and  before  the  return,  can  be  compelled  to 
appear.     Stover  v.  Densley,  267. 

115.  If  there  be  no  declaration  the  Court  will  not  require  special  bail  if  the  plaintiff 

does  not  appear  at  the  return  of  the  writ.     Thompson  v.  Carenough,  267. 

116.  If  there  be  only  one  issue  to  be  tried,  and  the  defendant  holds  the  affirmative  of 

that  issue,  he  has  a  right  to  open  and  close  the  argument.  Davidson  v.  Henop, 
280. 

117.  "When  there  is  a  rule  to  employ  new  counsel,  the  cause  may  be  continued  after 

the  fifth  term.     Fenwick  v.  Brent  et  al.  280. 

118.  If  the  plaintiff  has  not  a  domicil  in  this  district  he  may  be  ruled  to  give  security 

for  costs.    Duane  v.  Rind,  281. 

119.  Leave  to  amend  on  payment  of  full  costs.    Ferris  et  al.  v.  Williams,  281. 

120.  In  actions  upon  duty  bonds  the  United  States  are  entitled  to  judgment  at  the  first 

term.     United  Slates  v.  Johns,  284. 

121.  Counter  affidavits  cannot  be  read  on  a  motion  for  the  continuance  of  a  cause. 

Manning  v.  Jamesson  et  al.  285. 

122.  When  the  writ  of  inquiry  is  set  aside  by  the  defendant,  the  plaintiff  may  have 

the  cause  continued  at  defendant's  costs.    McCuUock  v.  Debutts,  285. 

123.  Judgment  cannot  be  confessed  before  the  return  term  of  the  writ.    Haden  v. 

Perry,  285. 

124.  It  is  not  necessary  that  the  notice  of  taking  a  deposition  under  the  Act  of  Con- 

gress should  state  the  reason  of  taking  it.    Debutts  v.  McCulloch,  286. 

125.  An  attachment  cannot  be  served  in  Court.    Davis  v.  Sherron,  287. 

126.  The  Court  is  not  bound  to  give  an  opinion  instanter,  on  the  trial  of  a  cause,  but 

may  direct  the  point  to  be  saved  by  a  special  verdict.  Croudson  v.  Leonard, 
291. 

127.  Cause  may  be  shown  against  a  decree  nisi  at  any  time  during  the  term  and  before 

any  other  order  is  made.     Allen  v.  T/tomas,  294. 

128.  A  deposition  taken  more  than  six  months  after  replication,  in  a  chancery  suit, 

cannot  be  read  at  the  hearing  unless  taken  by  consent,  or  by  order  of  the  court, 
or  out  of  the  district.     Wiggins  v.  Wiggins,  299. 

129.  Notice  of  motion  to  dissolve  injunction  given  on  the  first  day  of  the  term  is 

notice  that  the  motion  is  to  be  made  at  the  next  succeeding  term.  Ramsay  v. 
Wilson,  304. 

130.  Affidavits  of  jurors  will  not  be  received  to  show  miscalculation,  mistake,  or  mis- 

conduct of  jurors  in  giving  their  verdict.     Ladd  v.  Wilson,  305. 

131.  In  case  of  the  death  of  a  plaintiff,  the  filing  of  letters  of  administration,  is  such 

a  proceeding  in  the  case  before  the  tenth  day  of  the  second  court  as  will  justify 
the  Court  in  retaining  cognizance  of  the  cause  under  the  Act  of  Maryland, 
1785,  c  80,  §  1.      Wilson  v.  Harbaugh,  315. 

132.  Upon  an  attachment  under  the  Act  of  1795,  c.  56,  the  plaintiff  must  prove  his 

debt  before  he  can  obtain  judgment  of  condemnation.  Stephenson  v.  Giberson, 
319. 

133.  To  obtain  an  attachment  under  the  Act  of  Maryland,  1795,  c.  56,  it  is  not  neces- 

sary that  all  the  plaintiffs  should  make  affidavit ;  nor  that  it  should  appear  that 
they  were  all  citizens  of  the  United  States.    Birch  et  al.  v.  Butler,  319. 

134.  A  writ  of  attachment  and  capias  may  be  amended  by  inserting  the  christian 

names  of  the  plaintiffs,  with  the  leave  of  the  Court,  before  condemnation. 
Ibid. 

135.  It  is  not  necessary  that  a  forthcoming  bond  should  recite  the  return  of  the  execu- 

tion, nor  the  certificate  of  the  service,  nor  the  name  of  the  person  by  whom  it 
was  served;  but  it  must  state  that  the  execution  was  served.  Ambler  v. 
McMechen,  320. 
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136.  It  is  no  ground  of  general  demurrer  to  an  indictment  for  a  misdemeanor  under 

the  laws  of  Virginia,  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not 
written  at  the  foot  of  the  indictment.     United  States  v.  Sanfora,  323. 

137.  Supplemental  affidavits  will  not  be  received  upon  a  motion  for  the  continuance 

of  a  cause.     Norvoood  v.  Sutton,  327. 

138.  Upon  executing  a  writ  of  inquiry  upon  a  judgment  by  default,  the  jury  must 

find  at  least  one  mill  in  damages.    Trazier  v.  Lomax,  328. 

139.  A  petitioner  for  freedom,  in  custody,  will  not  be  discharged  upon  the  request  of 

the  master,  unless  upon  security  given  by  him  to  have  the  petitioner  forth- 
coming, &c.  to  prosecute  his  petition  for  freedom.    Ex  parte  Negro  Letty,  328. 

140.  K  bail  has  not  been  required  upon  the  capias  ad  respondendum,  it  will  not,  upon 

setting  aside  the  office  judgment,  be  required  without  affidavit.  Gordon  v. 
Riddle,  329. 

141.  To  set  aside  an  office  judgment,  the  Court  will  not  permit  the  defendant  to  plead 

specially,  matter  which  may  be  given  in  evidence  upon  the  general  issue. 
Vowell  v.  Li/les,  329. 

142.  In  all  cases  of  felony,  by  the  laws  of  Virginia,  the  prisoner  is  entitled  to  a 

peremptory  challenge  oi  twenty  jurors.     United  States  v.  Browning,  330. 

143.  In  a  civil  cause,  this  Court  may  send  an  attachment  into  Virginia  for  a  witness 

who  resides  within  one  hundred  miles  of  the  place  of  trial;  and  such  attach- 
ment is  to  be  directed  to  and  served  by  the  marshal  of  the  district  of  Virginia. 
Foss  V.  Luifce,  331. 

1 44.  Tiie  defendant  is  not,  of  coarse  entitled  to  a  continuance,  upon  the  death  of  the 

plaintiff.    Alexander  v.  Patten,  338. 

145.  The  Court  will  not  compel  the  opposite  party  to  produce  depositions  taken  on 

his  part  by  consent ;  nor  enforce  the  private  agreements  of  counsel ;  but  will 
see  that  parties  are  not  entrapped  by  such  agreements.    Moore  v.  Dulany,  341  - 

146.  The  defendant  may,  at  the  trial  court,  give  notice  to  a  non-resident  plaintiflF  that 

security  for  costs  will  be  required,  and  the  cause  will  be  continued  if  the  plain- 
tiff is  not  ready  to  give  the  security.     Thomas  v.  Woodkouse,  341. 

147.  When  depositions  have  been  taken  by  one  party  without  notice  to  the  other,  the 

cause  may  be  continued.    Straas  v.  Marine  Ins.  Co.  of  Alexandria,  343. 

148.  The  Court  will  not  continue  a  cause  for  the  absence  of  a  witness  who  has  been 

summoned,  and  who  lives  within  one  hundred  miles  of  this  place,  if  no  attach- 
ment has  been  moved  for,  although  be  resides  out  of  this  district.  Woods  et  al. 
v.  Young,  346. 

149.  If  the  only  resident  member  of  a  copartnership,  who  are  plaintiffs,  dies  pending 

the  suit,  the  defendant  may  demand  security  for  costs  against  the  surviving 
plaintiffs,  and  the  Court  will  continue  the  cause  to  give  the  defendant  an  op- 
portunity to  lay  the  rule  and  give  sixty  days'  notice.    Lambert  v.  Smith,  347. 

150.  If  the  blanks  in  the  declaration  have  been  filled  up  at  the  trial  term,  and  the 

defendant  pleads  with  the  knowledge  that  they  have  been  so  filled  up,  it  is  not 
a  ground  for  the  continuance  of  the  cause.    Ibid. 

151.  If  the  writ  of  inquiry  be  set  aside  at  the  trial  term,  the  plaintiff  is  entitled  to  a 

continuance  at  the  defendant's  costs.    Beck  v.  Jones,  347. 

152.  A  resident  of  Alexandria,  suing  in  Washington,  must  give  security  for  costs. 

Lovering  r.  Heard,  849. 

153.  Upon  a  petition  for  freedom  the  Court  will  not  require  the  defendant  to  give 

security  for  the  wages  of  the  petitioner  during  the  litigation.  Negro  Ben  v. 
Scott,  350. 

154.  The  costs  of  a  continuance  await  the  event  of  the  cause,  unless  there  is  a  special 

order  to  the  contrary.  An  attachment  will  not  lie  for  the  non-payment  of  tlie 
costs  of  a  continuance  until  after  a  rule  to  show  cause  ;  nor  unless  there  has 
been  a  personal  service  of  the  order  of  the  Court  to  pay  the  costs,  nor  unless 
the  bill  of  costs  state  the  particular  items.    Dyson  y.  IvAite,  359. 

155.  The  Court  will  not  sign  a  bill  of  exceptions  which  states  that  it  contains  all  the 

evidence  in  the  cause,  unless,  &c.  Lyles  v.  Mayor  ^-  Commonalty  of  Alexandria. 
361. 

156.  The  Court  will  not  grant  an  attachment  against  a  party  for  not  pajing  his  wit- 

ness, unless  payment  was  demanded  by  a  person  having  authority  to  receive 
payment.    And  that  authority  must  appear.    Nolly  v.  Lambell,  365. 

VOL.  I.  57 
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157.  An  affidavit  is  not  necessary  to  continue  a  petition  for  freedom  at  the  first  term. 

Negro  Ben  v.  Scott,  365. 

158.  The  six  months'  stay  upon  a  supersedeas  is  reckoned  from  the  day  of  the  con- 

fession of  the  new  judgment.  Tlie  sum  confessed  need  not  be  repeated  in  tlie 
blank  ac  the  end  of  the  supersedeas.     Hodgson  et  ul.  v.  Mountz,  366. 

159.  This  Court  will  issue  a  bench  warrant  against  a  person  charged  with  treason, 

upon  ex  parte  affidavits  before  any  presentment  or  indictment  made  or  found 
by  a  grand  jury  ;  and  when  arrested  will  commit  him  without  stating  when  or 
where  he  is  to  answer  for  the  offence.     United  States  v.  Bollman  et  at.  373. 

160.  An  attachment  for  not  returning  a  writ  of  habeas  corpus,  will  not  be  issued  until 

three  days  shall  have  expired  after  service  of  the  writ.    Ibid. 

161.  Upon  a  motion  to  commit  for  trial  the  party  accused  may  be  heard  by  counsel. 

Ibid. 

162.  In  a  chancery  attachment,  if  the  subpoena  be  served  on  the  principal  the  bill  can- 

not be  taken  for  confessed  for  non-appearance,  as  in  ordinary  cases  in  equity  ; 
but  there  must  be  an  affidavit  and  publication,  &c.,  according  to  the  law  of  Vir- 
ginia.    Dean  V.  Legg  et  al.  392. 

163.  A  material  amendment  of  a  bill,  after  answer,  must  be  on  payment  of  all  costs. 

including  the  solicitor's  fee.     Wallace  v.  Taylor  et  al.  393. 

164.  The  Court  will  not  order  a  defendant's  appearance  to  be  stricken  out  so  as  to 

charge  the  marshal.     Wood  v.  Dixon,  401. 

165.  Costs  on  appeal,  from  a  justice  of  the  peace,  are  within  the  discretion  of  the 

Court,  if  the  judgment  be  affirmed  in  part.     Mead  v.  Scott,  401. 

1 66.  The  plaintiff  will  not  be  permitted  to  file  his  replication  after  the  rule-day,  and 

in  tenn-time,  but  upon  condition  of  a  continuance  of  the  cause.  Veatch  v. 
Harbaugh,  402. 

1 67.  The  party,  upon  whom  the  burden  of  proof  is  thrown  by  the  issue,  is  to  open  and 

close  the  argument.    Dunlop  v.  Peter,  403. 

168.  When  leave  is  given  to  amend  on  payment  of  costs,  the  payment  is  not  a  condi- 

tion precedent,  unless  so  specially  expressed  in  the  order.  Wigjidd  v.  Dyer, 
403. 

169.  Upon  the  plea  of  performance  the  plaintiff  is  not  bound  to  produce  the  original 

covenant.     Beall  v.  Newton,  404. 

1 70.  The  party  who  holds  the  affirmative  of  the  issues  has  the  right  to  open  and  close 

the  argument  to  the  jury.    Ibid. 

171.  The  Court  will  not  continue  the  cause  for  the  defendant  on  the  ground  that  his 

receipts  are  mislaid,  unless  the  afiidavit  states  the  amount  and  date  of  the  re- 
ceipts so  that  the  plaintiff  may  admit  or  deny  them  ;  nor  unless  it  states  cir- 
cumstances by  which  the  Com^t  can  judge  whether  reasonable  diligence  has 
been  used  in  searching  for  them.    Hyde  v.  Diverse,  408. 

172.  The  Court  will  permit  the  prisoner  to  retract  his  plea  of  guilty,  in  a  capital  case, 

and  to  plead  not  guilty.     United  States  v.  Dixon,  414. 

1 73.  Upon  the  trial  of  the  issue  upon  the  plea  of  payment,  the  plaintiff  is  not  bound 

to  produce  the  bond.     Darlington  v.  Groverman,A\G. 

174.  After  acquittal  the  Court  will  not  require  the  prisoner  to  give  security  for  his 

good  behavior.     United  States  v.  Venable,  417. 

175.  If  the  principal  comes  and  gives  special  bail,  and  sets  aside  the  plea  pleaded  by 

the  appearance-bail,  the  plaintiff  is  entitled  to  a  continuance  of  the  cause. 
Wise  V.  Groverman,  418. 

176.  A  clerical  mistake  in  entering  a  judgment  may  be  corrected  at  a  subsequent 

term ;  and  an  execution  issued  thereon  may  be  quashed.    Pierce  v.  Turner,  433. 

177.  The  Court  will  permit  the  defendant  to  withdraw  the  general  issue  and  file  a 

general  demurrer.    Deakins  v.  Lee,  442. 

178.  The  Court  will  not  continue  a  suit  at  law,  on  the  motion  of  the  defendant,  on 

the  ground  that  the  plaintiff  had  not  answered  a  bill  of  discovery,  if  the  bill 
seek  relief  also.    Bennett  v.  Wilson,  446. 

179.  The  Court  will  grant  a  rule  on  a  witness  residing  in  Baltimore,  to  show  cause 

why  he  should  not  be  attached  for  not  attending  according  to  summons.  Hodg- 
son v.  Butts,  447. 

180.  The  Court  will  not  permit  the  plaintiff  to  read  to  the  jury  his  own  statement  of 

his  account ;  nor  will  the  Court  permit  the  jury  to  take  minutes  of  the  items  to 
which  no  evidence  was  offered.     Crease  v.  Parker,  448. 
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181.  The  Court  will  not,  on  motion  of  the  defendant,  continue  a  cause  because  the 

costs  of  a  non  pros,  have  not  been  paid.     Wheaton  v.  Love,  451'. 

182.  After  judgment  for  the  plaintiff  on  demurrer  to  the  replication  to  the  plea  of 

limitations,  the  Court  will  not  permit  the  defendant  to  withdraw  the  demurrer 
and  rejoin  specially,  unless  he  can  show  by  affidavits  that  it  is  necessary  to  the 
justice  of  the  case.     Wilson  v.  Mandeville  et  al.  452. 

183.  It  is  not  necessary,  upon  a  rule  on  a  constable  to  show  cause  why  he  should  not 

be  removed  "  for  extortion  under  color  of  his  office,"  that  there  should  be  any 
specification  of  the  particular  facts  relied  upon.    Jones  v.  Woodrow  ^  Neale,  455. 

184.  The  Court  will  not  order  actions  to  be  consolidated.    Bank  of  Alexandria  v. 

Young,  458. 

185.  A  prison-bounds  bond  may  be  assigned  by  a  deputy  marshal,  in  Alexandria 

county.    Scott  v.  Wise,  473. 

186.  If,  after  eight  jurors  have  been  sworn,  the  defendant  challenge  one  for  favor,  the 

challenge  shall  be  tried  by  the  jurors  already  sworn.  Negro  lieuben  v.  Bridges, 
477. 

187.  A  juror  shall  not  be  examined  on  oath  as  to  his  religious  opinions  on  the  subject 

of  slavery  ;  nor  will  the  Court,  on  a  challenge  for  favor,  suffer  evidence  to  bo 
given  to  the  triers  as  to  the  prevailing  opinion  of  individuals  of  the  religious 
sect  to  which  the  juror  belongs.    Ibid. 

188.  Notice  to  dissolve  an  injunction  must  be  given  ten  days  before  the  term.    K  given 

in  term,  a  term's  notice  is  required.     Stoddert  v.  Waters,  483. 

189.  A  legal  plaintiff  has  a  right  to  dismiss  a  suit  brought  in  his  name  by  order  of  a 

person  who  claims  to  be  his  assignee ;  and  the  Court  will  not  interfere  to  pro- 
tect the  assignee,  unless  the  evidence  of  the  assignment  is  clear.  Welch  v. 
Mandeville,  489. 

190.  In  actions  against  executors  the  statute  of  limitations  may  be  pleaded  after 

office-judgment.     Wilson  v.  Turbermlle's  Executors,  492. 

191.  The  Court  will  not  give  an  instruction  upon  a  point  not  material  to  the  issue. 

Harper  v.  Smith,  495. 

192.  In  Alexandria  county,  a  certiorari  in  "  forcible  entry  and  detainer,"  may  bo  issued 

by  one  judge  in  vacation.     United  States  v.  Browning,  500. 

193.  A  set-off,  or  account  in  bar,  must  be  filed  one  term  before  trial,  in  Alexandria. 

Janney  v.  Baggott,  503. 

194.  Upon  the  presentment  by  the  grand  jury,  the  Court  will  order  an  indictment  to 

be  sent  up  without  the  name  of  a  prosecutor,  upon  the  suggestion  of  the  Attor- 
ney of  the  United  States.     United  States  v.  Dulany,  510. 

195.  A  copy  will  not  be  received  as  oyer,  when  a  profert  has  been  made  of  the  origi- 

nal ;  and  if  a  copy  is  offered  the  defendant  may  demur.    Wellford  v.  Miller,  514. 

196.  Records,  under  the  seals  of  the  respective  State  courts,  are  admitted,  under  the 

agreement  of  the  bar,  without  other  authentication.    Smalltvood  y.  Violet,  516. 

197.  The  two  jurors  first  sworn  in  a  cause  are  the  proper  triers  of  a  challenge  for  favor. 

Negro  Clem  Joice  v.  Alexander,  528. 

198.  The  Court  will  not  permit  counsel  to  argue  to  the  triers  upon  a  challenge  for 

favor.     Ibid. 

199.  The  challenged  juror  cannot  be  examined  as  a  witness  to  the  triers.    Ibid. 

200.  Witnesses  may  be  separated  and  examined  each  out  of  the  hearing  of  tlie  others. 

Ibid. 

201.  The  Court  will  not  lend  an  easy  ear  to  the  affidavits  of  jurors  as  to  their  pro- 

ceedings after  they  have  retired  to  consider  of  their  verdict  Cherry  v.  Su-a-ni/, 
530. 

202.  After  an  appearance  entered  at  a  preceding  term  it  is  too  late  to  call  for  the  au- 

thority to  appear.    Rogers  et  al.  v.  Crommelin,  536. 

203.  If  books  and  papers  are  in  court  they  may  be  called  for  after  the  jury  is  sworn. 

Banks  v.  Miller,  543. 

204.  If  the  Court  is  divided  upon  an  objection  to  evidence,  the  objection  does  not 

prevail.     Henry  v.  Ricketts  et  al.  545. 

205.  The  Court  will  not  permit  tlie  statute  of  limitations  to  be  pleaded  to  an  action  of 

trespass  for  mesne  profits,  after  the  rule-day,  but  upon  payment  of  all  antecedent 
costs  and  a  continuance  of  the  cause.     Marsteller  v.  AlcClcan,  550. 

206.  The  fees  of  a  magistrate  in  another  State  for  taking  a  deposition  under  the  Act 

of  Congress,  may  be  taxed  in  the  bill  of  costs  in  Virginia.    Fry  v.  Yeaton,  550. 
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207.  After  the  rule  to  plead  has  expired,  the  Court  will  not  compel  the  plaintiff  to 

produce  his  cause  of  action.    Bailey  v.  Sutton  et  cd.  551. 

208.  A  subscribing  witness  to  a  deed  may  be  compelled  to  attend  court  to  prove  its 

execution  so  that  it  may  be  recorded.    Irwin  v.  Dunlop,  552. 

209.  If  a  juror,  in  a  civil  cause,  be  taken  suddenly  ill,  the  jury  may  be  discharged,  and 

the  trial  postponed  to  the  next  term.     Young  v.  Marine  Ins.  Co.  of  Alexandria, 
566. 

210.  Two  hours'  notice  of  taking  a  deposition  in  Alexandria,  where  all  the  parties  re- 

sided, was  too  short.    Jamieson  v.  Willis,  566. 

211.  The  Court  will  not  permit  a  defendant  to  tender  an  issue  to  which  he  had  de- 

murred when  tendered  by  the  plaintiff.   Hodgson  v.  The  Marine  Ins.  Co.  of  Alex- 
andria, 569. 

212.  At  the  hearing  of  a  cause  in  chancery  the  Court  will  not  receive  xnvd  voce  testi- 

mony unless  to  prove  exhibits.    Debutts  v.  Bacon,  569. 

213.  When  costs  are  given  on  leave  to  amend,  the  payment  of  the  costs  is  not  a  con- 

dition precedent.    Butts  v.  Chapman,  570. 

PRISON-BOUNDS. 

1.  A  prison-bounds  bond  may  be  assigned  by  a  deputy  marshal,  in  Alexandria. 

Scott  V.  Wise,  473. 

2.  Every  prisoner,  not  committed  for  treason  or  felony  is  entitled  to  the  benefit  of 

the  prison  bounds,  upon  giving  security.     United  States  v.  Wise,  546. 

3.  When  a  debtor  is  in  the  prison  bounds  the  Court  will  not  award  a  habeas  corpus 

to  discharge  him  on  the  ground  that  his  creditor  has  refused  to  pay  bis  daily 
allowance.     Wilson  v.  Marshal  of  D.  C.  608. 

PRIVILEGE. 
A  clerk  of  this  Court  is  not  entitled  to  sue  by  attachment  of  privil^e.    Forrest  v. 
Hanson,  12. 

PROCESS. 

1.  A  capias  may  be  issued  as  the  first  process  against  a  person  fornnlawful  gaming. 

United  States  v.  Cottom,  55. 

2.  A  capias  is  proper  process  upon  an  indictment  for  misdemeanor,  in  Alexandrift 

county.     United  States  v.  Jamesson,  62. 

3.  A  capias  is  the  proper  process  upon  an  indictment,  for  misdemeanor,  found  after 

service  of  a  summons  to  show  cause  why  an  indictment  or  information  should 
not  be  filed.     United  States  v.  Veitch,  81. 

4.  After  a  general  appearance  the  defendant  may  plead  in  abatement  that  the  capias 

was  not  properly  served.    Knox  v.  Summers,  260. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROSECUTOR. 

1.  A  prosecutor  has  no  right  to  withdraw  the  prosecution  without  the  consent  of 

the  Attorney  of  the  United  States.     Commonwealth  y.Drdany,  82. 

2.  The  name  of  a  prosecutor  must  be  written  at  the  foot  of  an  indictment  for  keep- 

ing a  bawdy  house.     United  States  v.  Mary  Rawlinson,  83. 

3.  The  want  of  the  name  of  a  prosecutor  upon  an  indictment  is  no  cause  for  arrest- 

ing the  judgment.     United  States  v.  Singleton,  237. 

4.  It  is  no  ground  for  general  demurrer  to  an  indictment  for  a  misdemeanor  under 

the  laws  of  Virginia  of  1792  and  1795,  that  the  name  of  a  prosecutor  is  not 
written  at  the  foot  of  the  indictment.     United  States  v.  Sanford,  323. 

5.  Upon  a  presentment  by  the  grand  jury  the  Court  will  order  an  indictment  to  be 

sent  up,  without  the  name  of  a  prosecutor,  upon  the  suggestion  of  the  attorney 
of  the  United  States.     UiHted  States  v.  Dulany,  510. 

PUNISHMENT. 
When  a  statute  merely  alters  the  punishment  of  a  common-law  offence,  the  sta- 
tutory punishment  may  be  inflicted,  although  the  indictment  does  not  conclude 
contra  formam  statuti.     United  States  v.  Norris,  41 1 . 

RECOGNIZANCE. 
1   If  a  witness  appears  according  to  his  recognizance,  and  docs  not  depart  without 
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the  leave  of  the  Court,  he  is  not  bound  by  that  recognizance  to  appear  at  the 
next  term,  unless  the  recognizance  is  respited,  although  the  cause  should  be 
continued.     United  States  v.  Butler,  422. 
2.  Upon  a  recognizance  in  a  case  of  misdemeanor  the  party  is  bound  to  appear  on 
the  first  day  of  the  term.     United  States  v.  Hodgkin,  510. 

RECORD. 

1.  The  record  of  a  court  in  Virginia  must  be  certified  by  the  presiding  magistrate. 

Gardner  v.  Lindo,  78. 

2.  A  clerical  error  may  be  corrected  at  the  next  term.    Ex  parte  Smith,  127. 

3.  The  Act  of  Congress  respecting  the  authentication  of  the  records  of  state  courts 

does  not  apply  to  the  records  of  the  courts  of  the  United  States.  Mason  v. 
Latcrason,  190. 

4.  A  plea  of  the  pendency  of  a  prior  suit  in  another  court  mtist  oSer  to  produce 

the  record  of  such  suit.    Riddle  v.  Potter,  288. 

5.  A  record  of  a  cause  is  the  history  of  the  proceedings  in  an  action,  made  out  at 

full  length  and  in  technical  language ;  and  when  once  made  out  and  written  in 
the  record  book,  the  power  of  the  clerk  over  it  has  ceased ;  it  has  become  a 
public  document,  and  cannot  be  altered  unless  by  order  of  the  Court  under 
certain  circumstances.     Barnes  v.  Lee,  430,  471. 

6.  The  plea  of  "n«Z  tid  record"  refers  to  the  time  of  the  plea  pleaded,  and  is  not 

affected  by  a  subsequent  amendment.  A  material  variance,  between  the  record 
and  the  recital  of  it  in  the  scire  facias,  is  fatal.    Ibid. 

7.  A  clerical  error  in  entering  a  judgment  may  be  corrected  at  a  subsequent  term  ; 

and  an  execution  issued  thereon  may  be  quashed.    Pierce  v.  Turner,  433. 

8.  Records,  under  the  seals  of  the  respective  state  courts,  are  admitted,  under  the 

agreement  of  the  bar,  without  other  authentication.     Smallwood  v.  Violet,  516. 

RE-ENTRY. 
In  ejectment  upon  reentry  for  non-payment  of  rent,  the  plaintiff  need  not  show  a 
title  in  fee  if  he  has  been  in  possession  forty-four  years,  nor  that  there  were  not 
sufficient  goods  on  the  premises  within  the  first  thirty  days ;  nor  that  he  de- 
manded the  rent  on  the  day  it  became  due ;  nor  on  what  part  of  a  vacant  town 
lot  the  rent  was  demanded.     Cooke's  Lessee  v.  Voss,  25. 

RENT. 

1.  See  reentry.     Cooke's  Lessee  v.  Voss,  25. 

2.  Goods,  in  the  hands  of  an  officer  under  a  distress  for  rent,  may  be  attached,  by 

the  same  landlord,  for  rent  not  yet  due ;  and  may  be  condemned  although  reple- 
vied by  the  tenant  after  the  attachment  levied.    Herbert  v.  Ward,  30. 

3.  An  acceptance  by  the  tenant,  of  a  bill  drawn  on  him  by  the  landlord  for  the  rent, 

is  not  a  bar  to  the  distress  if  the  bill  be  not  paid.    Alexander  v.  Turner,  86. 

4.  Upon  the  plea  of  "no  rent  arrear,"  the  tenant  may  give  evidence  of  work  done, 

and  goods  sold  and  delivered  to  the  landlord,  without  notice  of  set-off.  Fendall 
T.  Billy,  87. 

5.  Under  the  statute  of  Virginia,  goods  not  upon  the  prembes  may  be  attached  to 

secure  rent  not  due.    Brockett  v.  Johns,  100. 

6.  Upon  a  deed  made  in  1779  reserving  an  annual  rent  of  £26  current  money  of 

Virginia  forever,  the  rent  accruing  during  the  existence  of  paper  money  are  to 
be  reduced  according  to  the  scale  of  depreciation.    Marsteller  v.  Faw,  117. 

7.  If  the  landlord  take  the  single  bill  of  a  third  person  for  the  amount  of  rent  due 

from  his  tenant,  and  give  time  of  payment  to  the  third  person  until  he  fails, 
this  is  good  evidence  to  support  the  plea  of  "  no  rent  arrear."  Josse  v.  Shultz, 
135.  , 

8.  Assumpsit  will  not  lie,  at  common  law,  on  a  parol  demise.    The  stat.  of  1 1  Geo. 

2,  c.  19,  is  not  in  force  in  Virginia.     Wise  v.  Decker,  171. 

9.  In  an  action  of  covenant  for  rent  the  landlord  cannot  recover  interest.     Gill  v. 

Patton,  188. 

10.  In  Virginia,  an  action  for  use  and  occupation  will  lie  although  there  be  a  parol 

demise  for  a  time  and  rent  certain,  if  it  be  waived  and  a  promise  to  pay  for  the 
time  occupied.     Wise  v.  Decker,  190. 

11.  In  an  action  for  use  and  occupation  the  plaintifiF  can  only  recover  for  the  time  of 

actual  occupation.     Carroll  v.  Finnagan,  234. 
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12.  Judgment  in  replevin,  for  double  rent.    Alexander  v.  Harris,  243. 

13.  A  lease  for  ninety-nine  years,  not  acknowledged  and  recorded,  is  not  good  for 

seven  years  ;  but  is  evidence  of  the  rate  of  rent  in  an  action  for  use  and  occu- 
pation.   Brohawn  v.  Van  Ness,  366. 

14.  The  landlord  may  distrain  after  the  death  of  the  tenant.    McLaughlin  v.  Riggs, 

410. 

15.  Upon  the  issue  of  "  no  rent  arrear,"  the  landlord  is  not  bound  to  prove  that  the 

distress  was  laid  by  his  order.    Ibid. 

16.  Property  distrained  for  rent,  may  be  transferred  by  the  tenant  to  his  creditors, 

subject  to  the  lien  for  rent.     Cooke  v.  Neale,  493. 

REPLEVIN. 

1.  See  Rent.    Herbert  v.  Ward,  30. 

2.  See  Rent.    Jones  v.  Shultz,  135. 

3.  Actions  of  replevin,  in  Alexandria,  may  be  tried  at  the  first  term.     Wilson  v. 

Johnston,  198. 

4.  After  plea  of  "  property  in  the  defendant"  the  Court  will  permit  the  defendant  to 

plead  "  property  in  a  stranger,"  on  payment  of  all  antecedent  costs,  and  a  con- 
tinuance if  requested.    Semtnea  v.  O'Neale,  246. 

5.  See  Rent,  14,  15.    McLaughlin  v.  Riags,  410. 

6.  The  Act  of  Maryland,  1785,  c.  34,  which  forbids  the  replevin  of  goods  distrained 

for  public  dues,  is  not  applicable  to  the  corporation  taxes  of  the  city  of 
Washington.  Carrctt  v.  Whitcroft,  609. 

7.  The  marshal's  commission  of  five  per  cent,  may  be  included  in  the  replevin  bond 

for  rent,  in  Alexandria  county.    Alexander  v.  Thomas,  92. 

RIOT. 

1 .  To  constitute  a  riot  it  is  not  necessary  that  the  unlawful  intention  should  have 

existed  at  the  time  of  meeting ;  but  if,  having  met  for  a  lawful  purpose,  the 
unlawful  intent  be  afterwards  formed  and  executed,  it  is  sufficient;  and  the 
unlawful  act  is  evidence  of  the  unlawful  intent.  United  States  v.  McFarlane  et 
al.  140. 

2.  Riots  are  punishable  at  common  law,  notwithstanding  the  statute.    Id.  163. 

3.  Riot,  and  assault  and  battery  may  be  joined  in  the  same  indictment    Ibid. 

4.  Imprisonment  is  not  a  necessary  part  of  the  punishment  of  riot  at  common  law. 

Ibid. 

5.  The  defendant's  witnesses,  who  were  engaged  in  the  riot,  will  not  be  permitted  to 

give  evidence  of  their  intention  in  meeting.     United  States  v.  Dunn  et  al.  165. 

ROAD. 
No  road  in  Virginia  is  a  highway  within  the  statute  which  takes  away  the  benefit  of 
clergy  in  certain  cases,  unless  it  be  a  public  road  laid  out  accordmg  to  law ;  no 
evidence  of  which  can  be  received  but  the  record.     United  States  v.  King,  444. 

ROBBERY. 

See  Road.     United  States  v.  King,  444. 

RUNAWAYS. 
A  justice  of  the  peace,  in  Alexandria,  cannot  commit  a  person  as  i  runaway  unless 
according  to  the  form  of  the  Act  of  Virginia  of  26th  December,  1792,  p.  246. 
Ex  parte  Negro  Anthony,  295. 

SALE. 

1.  The  vendee  of  a  slave  cannot,  in  an  action  for  money  had  and  received,  redover 

the  purchase-money  upon  a  defect  of  title,  without  offering  to  return  the  slave ; 
nor  if  there  waa  an  express  warranty  of  title  under  seal.     Gunnel  v.  Dade,  427. 

2.  An  agreement  to  sell  and  transfer  goods,  seized  and  held  as  a  distress  for  rent 

due  from  the  vendor,  will  transfer  the  general  property  so  as  to  enable  the  ven- 
dee to  maintain  trover,  after  the  goods  have  been  replevied.  Cooke  v.  Woodrow, 
437. 

3.  When  bills  are  drawn  upon  a  consignee  on  a  shipment  of  tobacco,  he  has  no 

right  to  hold  up  the  tobacco,  after  the  time  of  payment  of  the  bills,  without 
orders,  but  shotild  sell  to  meet  the  payment  of  the  bills.  Pottt  r.  Finlajf  et  al. 
514. 


INDEX.  G79 

SCIRE  FACIAS. 

1.  If  the  defendant  appear  to  a  scire  facias,  it  is  immaterial  by  whom  the  writ  was 

served.     Gadsby  v.  MUler,  39. 
a.  Where  two  become  bail  jointly  and  severally,  and  two  writs  of  scire  facias  are 
issued,  and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  upon 
both  writs  of  scire  facias.     Pennington  v.  Thornton,  101. 

3.  After  a  year  has  elapsed,  execution  cannot  issue  here  upon  a  judgment  rendered 

iu  Maryland,  without  a  scire  facias,  notwithstanding  the  thiiteenth  section  of 
the  Act  of  Congress  of  the  27th  February,  1801.    McDonald  v.  White,  149. 

4.  Bail  will  not  be  discharged  by  a  surrender  of  the  principal,  or  the  production  of 

his  discharge  as  an  insolvent,  at  the  third  term  after  the  return  of  the  scire 
facias.    Boyer  v.  Herty,  251 . 

5.  When  an  execution  is  countermanded  at  the  request  of  the  defendant  and  for  his 

accommodation,  the  plaintiff  may  have  a  new  execution,  after  the  year  and  day 
without  sdre  facias.    Phillips  v.  Loumdes,  283. 

SEAMEN. 

1 .  An  assault  and  battery  by  a  seaman  upon  the  master  of  the  vessel  does  not 

amount  to  a  confinement  of  the  master,  nor  to  an  attempt  to  excite  a  revolt, 
within  the  Act  of  Congress.     United  States  v.  Lawrence,  94. 

2.  A  ship  lying  in  Baltimore  is  liable  for  the  wages  of  a  seaman  hired  for  a  voyage 

not  prosecuted.    Lovering  v.  Bank  of  Columbia,  152. 

3.  Quaere,  whether  the  authority  to  commit  a  seaman  for  deserting  his  ship  is  not 

limited  to  a  justice  of  the  peace  ?    Ex  parte  Sprout  et  al.  424. 

4.  A  voyage  is  not  ended  until  the  cargo  and  ballast  are  discharged.    Ibid. 

SELLING  LIQUORS. 

1 .  The  day  in  an  indictment  for  selling  whiskey  is  not  material.     United  States  v. 

Burch,  36. 

2.  A  servant  selling  liquors  for  his  master  without  license,  is  not  liable  to  the 

penalty.     United  States  v.  Paxton,  44  ;  United  States  v.  Shuck,  56. 

3.  All  the  acts  of  selling  spirituous  liquors,  without  license,  before  conviction,  con- 

stitute but  one  offence ;  and  the  day  laid  in  the  information  is  not  material,  if  it 
be  within  twelve  months  before  filing  the  information.  Commonwealth,  v.  Smith, 
46 ;  United  States  v.  Gordon,  58,  81. 

4.  In  an  information  for  selling  spirituous  liquors  without  license,  it  is  not  necessary 

to  specify  the  kind  of  liquor,  nor  the  person  to  whom  sold.    Id.  58. 

5.  Upon  an  indictment  for  retailing  spirituous  liquors  the  informer  is  not  entitled  to 

half  of  the  penalty,  and  is  a  competent  witness.     United  States  v.  Voss,  101. 

6.  Selling  less  than  a  pint  under  a  license  to  sell  not  less  than  a  pint,  is  selling  with- 

out license.     United  States  v.  Squaugh,  174. 

7.  The  practice  of  selling  liquors,  in  a  public  manner,  to  negroes  assembled  in  con- 

siderable numbers,  and  suffering  them  to  drink  the  same  in  or  about  the  house, 
on  a  Sabbath  day,  constitute  the  offence  of  keeping  a  disorderly  house.  United 
States  V.  Lindsay,  245 ;  United  States  v.  Prout,  203 ;  United  States  v.  Coulter, 
203. 

8.  A  tavern-keeper  in  Virginia  could  not,  under  the  Act  of  December,  26,  1 792, 

^13,  recover  more  than  five  dollars  for  liquors  sold,  in  one  year,  to  a  boarder, 
to  be  drank  in  or  about  the  house.    Koones  v.  Thomee,  290. 

9.  A  selling  by  the  wife  with  the  assent  of  the  husband,  is  a  selling  by  the  husband. 

The  day  is  not  material.     United  States  v.  Birch,  571 . 

SERVANT. 

1 .  'A  servant  selling  spirituous  liquors  for  his  master  is  not  personally  liable  to  the 

penalty.     United  States  v.  Shuck,  56  ;  United  States  v.  Paxton,  44. 

2.  A  contract,  made  in  this  country,  does  not  create  such  a  relation  of  master  and 

servant  as  will  authorize  a  justice  of  the  peace  to  compel  specific  service,  and 
to  inflict  stripes  for  disobedience  under  the  Virginia  law  of  26th  December, 
1792,  c.  132,  but  may  give  die  master  such  a  right  to  the  service  as  will  enable 
him  to  recover  damages  for  enticing  away  Sie  servant.  Milbume  v.  Byrne, 
239. 

3.  In  assault  and  battery  for  beating  the  plaintiff's  servant,  per  quod,  &c.,  the  plain- 

tiff cannot  recover  without  evidence  of  loss  of  service.  Voss  v.  Howard, 
251. 
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SET-OFF. 

1.  The  defendant  cannot  set  off  a  joint  judgment,  recovered  by  himself  and  wife, 

(for  slander  of  the  wife,)  against  the  plaintiff.     Sutton  v.  Mandeville,  2. 

2.  Upon  the  plea  of  "no  rent  arrear"  the  tenant  may  give  evidence  of  work 

done,  and  goods  sold  and  delivered  to  the  landlord,  without  notice  of  set  off. 
Fendall  v.  Billy,  87. 

3.  Damages,  for  use  and  occupation  may  be  set  off.    Brohawn  v.  Van  Ness,  366. 

4.  A  defendant,  under  the  bankrupt  law  cannot  set  off  a  debt  due  to  him  by  a  part- 

nership against  a  claim  by  the  assignee  of  one  of  the  firm  who  became  bank- 
rupt.    Oxlet/v.  Tucker,  419. 

5.  A  bond  due  by  the  bankrupt  to  the  defendant  cannot  be  set  off  against  the 

defendant's  note  to  a  third  person  assigned  to  the  assignee  of  the  bankrupt's 
effects  after  commission  issued.    Mclver  v.  Wilson,  423. 

6.  A  set-off,  or  account  in  bar,  must  be  filed  one  term  before  trial,  in  Alexandria. 

Janney  v.  Baggott,  503. 

7.  In  an  action  by  an  insolvent  debtor  for  the  use  of  his  trustee,  the  defendant  may 

set  off  the  plaintiff's  note  to  a  third  person,  with  a  blank  indorsement,  which 
came  to  the  defendant's  hands  before  the  plaintiff's  insolvency  ;  but  he  cannot 
set  off  a  joint  note  of  the  plaintiff  and  another.    Banks  v.  King,  543. 

8.  Unliquidated  damages  for  breach  of  warranty  of  the  soundness  of  a  horse  can- 

not be  set  off  against  a  note  given  for  the  purchase  of  the  horse.  Morrison  v. 
Clifford,  585. 

9.  In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  in  Alexan- 

dria county,  the  defendant  may  set  off  the  payee's  note  to  him  which  he  held 
before  and  at  the  time  he  had  notice  of  the  assignment  of  his  own  note  to  the 
plaintiff,  although  not  then  payable,  but  becoming  payable  before  his  own  note. 
Stewart  v.  Anderson,  586. 
10.  Unliquidated  damages  arising  from  the  non-performance  of  a  verbal  promise,  to 
convey  real  estate,  made  without  consideration  and  under  a  mistake  of  fact, 
cannot  in  equity  be  set  off  against  a  judgment  at  law.  Lee  v.  Thornton  et  al. 
589. 

SHERIFF. 

1.  A  sheriff  cannot  levy  a  Ji.  fa.  on  money  in  his  hands  made  upon  another  Ji.  fa.., 

but  must  bring  the  money  into  court.     Fendall  v.  Turner,  35. 

2.  In  debt  against  the  sureties  in  a  sheriff's  bond,  his  return  that  he  had  satisfied 

the  plaintiff,  is  not  evidence  for  the  defendants.  Governor  of  Virginia  v.  Wise  et 
al.  142. 

3.  Upon  a  breach  assigned  in  not  paying  money  received  upon  a  fi.  fa.,  the  plaintiff 

must  prove  that  the  sheriff  received  the  money  before  the  return  day  of  the 
execution.    Ibid. 

4.  The  sureties  of  a  sheriff,  in  Virginia,  are  not  liable  for  officer's  fees,  unless  the 

account  of  the  same  shall  have  been  delivered  to  the  sheriff  for  collection  be- 
fore the  first  of  March.     Governor  of  Virginia  v.  Turner's  Sureties,  286. 

SHIP. 

1.  A  ship,  lying  in  Baltimore,  whose  owners  reside  in  Alexandria,  (D.  C)  is  not 

liable  for  provisions  and  repairs  ;  Baltimore  and  Alexandria  not  being  foreign 
to  each  other ;  but  is  liable  for  wages  of  a  seaman,  shipped  for  a  voyage  not 
prosecuted.     Lovering  v.  Bank  of  Columbia,  152. 

2.  The  wages  of  a  ship-keeper,  in  port,  are  not  a  lien  upon  the  ship,  nor  arc  repairs 

and  provisions  furnished  to  a  ship,  in  Baltimore,  whose  OMmera  live  in  Alexan- 
dria, D.  C.    Jd.  207. 

SLANDER. 

1 .  It  is  no  justification,  in  slander,  that  the  defendant  received  his  information  from 

a  slave.    Atkinson  v.  Patton,  46. 

2.  In  slander,  bail  is  not  required  if  the  affidavit  does  not  state  the  words  spoken, 

and  that  the  defendant  is  about  to  leave  the  district.  Lanstraaz  v.  Powers, 
42. 

3.  A  plea  of  justification,  in  slander,  must  be  substantially  proved.    Forrest  v.  Ban- 

son,  63. 

4.  It  is  actionable  to  say,  of  a  director  of  a  bank,  that  he  is  a  swindler.    Ibid. 

5.  In  slander,  one  cent  damages  carries  full  costs.    Ibid. 
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SLANDER,  (Continued.) 

6.  In  an  action  of  slander,  if  it  appears,  from  the  plaintiff's  evidence,  that,  at  the 

time  of  speaking  the  words,  the  defendant  named  his  author,  who  was  a  respon- 
sible man,  the  defendant  may  avail  himself  of  that  defence  without  pleading 
the  matter  as  a  special  justification.    Hogan  v.  Brown,  75. 

7.  A  declaration,  in  slander,  may  be  amended  by  making  a  new  charge.    Dougherty 

and  wife  v.  Bentley,  219. 

8.  Words  spoken  of  one  of  the  plaintiffs  cannot  be  given  in  evidence  to  support  an 

averment  of  words  spoken  of  both  plaintiffs;  nor  can  words  spoken  by  each 
defendant  separately,  and  out  of  the  presence  of  each  other,  be  given  in  evidence 
to  support  an  averment  of  words  spoken  jointly  by  the  defendants.  Davis  and 
wife  v.  Sherron  and  toife,  287. 

9.  Actionable  words,  spoken  in  the  second  person,  will  not  support  an  averment  of 

words  spoken  in  the  third  person.  Birch  v.  Simms,  550;  Rutherford  v.  Moore, 
388. 

10.  The  words,  "  he  gets  his  living  by  thieving,"  are  actionable.    Ibid. 

11.  It  is  a  libel  to  print  and  publish  these  words,  "  he  is  a  lying,  slanderous  rascal ; " 

and  it  is  no  justification,  that  the  plaintiff  had  stated  what  was  not  true  unless 
he  had  stated  it  maliciously.     Snowdon  v.  Lindo,  569. 

SLAVE. 

1.  This  Court  has  not  jurisdiction  of  larceny  by  a  slave,  in  Washington  county. 

United  States  v.  Negro  Jack,  44 ;  United  States  v.  Louder,  103. 

2.  A  slave  cannot  be  a  witness  if  a  free  white  man  be  a  party.    Thomas  v.  Jamesson, 

91. 

3.  A  slave  may  be  a  witness  against  a  free  mulatto,  in  Alexandria  county.     United 

States  v.  Betty  Ball,  94. 

4.  This  Court  has  no  jurisdiction  to  try  a  slave  for  larceny  in  Washington  county ; 

but  will  quash  the  indictment,  and  send  the  slave  to  a  justice  of  the  peace  to 
be  tried.  By  consent  of  parties  the  court  will  try  the  issue  whether  slave  or 
not.     United  States  v.  Louder,  1 03. 

5.  A  slave  may  be  tried  for  larceny,  in  this  court  sitting  in  Alexandria.     United 

States  V.  Bettv  Wright,  123. 

6.  Manumitted  slaves  are  competent  witnesses  for  or  against  a  free  mulatto,  in 

Washington  county.     United  States  v.  Barton,  132. 

7.  A  slave  is  not  a  competent  witness  for  a  free  mulatto  upon  a  public  prosecution. 

United  States  v.  Nancy  Stvann,  148. 

8.  A  master  of  a  vessel  is  not  liable  to  the  penalty  of  the  Act  of  Virginia  for  carrj'- 

ing  a  slave  out  of  the  commonwealth,  unless  he  did  it  knowingly.  McCall  v. 
Eve,  188;  Lee  v.  Lacey,  263. 

9.  Upon  a  devise  that  a  slave  should  be  sold  for  eight  years,  after  which  he  should 

be  free,  the  term  of  eight  years  begins  to  run  from  the  death  of  the  testator  or 
within  a  reasonable  time  thereafter.    Negro  Bazil  v.  Kennedy,  199. 

10.  A  slave,  brought  into  Alexandria  in  1802  by  a  person  removing  from  Maryland 

and  omitting  to  take  the  oath  within  sixty  daj'S  after  his  removal,  is  entitled  to 
freedom  under  the  Act  of  the  17th  of  December,  1792,  although  the  person 
bringing  the  slave  was  not  his  owner.    Negro  Loudon  v.  Scott,  264. 

1 1 .  A  petitioner  for  freedom  has  not  a  right  to  go  in  search  of  witnesses.    Negro 

Moses  V.  Dunrwho,  315. 

12.  Bringing  a  slave  from  Alexandria  to  Washington,  is  an  importation  contrary  to 

the  Act  of  Maryland,  1796,  c  67.     Negro  William  Foster  \.  Simmons,  316. 

13.  Slaves  are  competent  witnesses  for  free  negroes  indicted  for  assault  and  battery. 

phited  States  v.  Negro  Terry,  318. 

14.  A  free  mulatto,  bom  of  a  white  woman,  is  a  competent  witness  against  a  white 

man.    Minchin  v.  Docker,  370. 

15.  Evidence  that  a  black  man  has,  for  many  years,  publicly  acted  as  a  free  man  and 

been  generally  reputed  to  be  free,  rebuts  the  presumption  of  slavcrv  arising 
from  color,  and  is  evidence  that  he  was  bom  of  a  white  woman.    JbiJ. 

16.  A  slave  coming  from  Virginia  into  Maryland,  more  than  a  year  after  his  master, 

and  sold,  is  entitled  to  freedom  under  the  Maryland  Act,  1796,  c.  67.  Negro 
Moses  Burr  v.  Dunnahoo,  370. 

17.  A  slave  is  a  competent  witness  for  a  free  black  man  on  a  criminal  prosecution. 

United  States  v.  Shorter,  371. 
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18.  Assault  and  battery  of  a  slave  is  an  indictable  offence.     United  States  v.  Butler, 

373. 

19.  A  sale  of  a  slave,  upon  the  express  condition  that  he  should  be  free  at  the  end  of 

six  years,  is  not  a  manumission  under  the  Maryland  Act,  1796,  c.  67.  Fidelio 
V.  Dermott,  405. 

20.  A  manumission,  by  will,  is  not  in  prejudice  of  creditors,  if  the  real  and  personal 

estate  are  sufficient,  without  the  value  of  the  manumitted  slave,  to  pay  all  the 
debts  of  the  testator.    Ibid. 

21.  A  manumission,  by  will,  after  a  term  of  years,  is  not  revoked  by  a  codicil  order- 

ing the  sale  of  all  the  testator's  slaves,  if  at  the  time  of  making  the  codicil, 
their  term  of  service  had  not  expired.    Ibid. 

22.  The  general  issue,  on  a  petition  for  freedom,  is  that  which  puts  in  issue  the  sim- 

ple question  whether  free  or  not.    Negro  Ben  v.  Scott,  407. 

23.  A  slave  imported  does  not  gain  his  freedom  by  the  omission  of  his  master  to 

pi"ove  to  the  satisfaction  of  the  naval  officer,  or  collector  of  taxes,  the  residence 
of  the  slave  in  the  United  States,  according  to  the  Maryland  Act  of  April, 
1783,0.23.     Ibid. 

24.  A  deed  transferring  a  slave  in  Maryland,  not  recorded,  cannot  be  given  in  evi- 

dence without  proof  of  its  execution,  although  acknowledged  before  a  justice  of 
the  peace  in  Maryland.    Lucy  v.  Slade,  422. 

25.  The  oath  required  by  the  Virginia  Act  of  I7th  December,  1792,  §  4,  is  of  no 

avail  unless  taken  within  sixty  days  after  the  removal  of  the  party.    Ibid. 

26.  A  parol  gift  of  a  slave,  in  Virginia,  in  1784,  was  void  under  the  statute  of  1758, 

although  possession  accompanied  and  followed  the  gift ;  and  it  was  not  made 
valid  by 'the  Act  of  1787.     Lee  v.  Ramsay,  435. 

27.  A  legacy  of  a  slave  gives  no  title  until  assented  to  by  the  executor.    Ibid. 

28.  A  deed  of  gift  of  a  slave,  in  1790,  was  void  unless  possession  accompanied  and 

followed  the  deed.    Ibid. 

29.  The  owner  of  goods  stolen  by  a  slave  is  not  a  competent  witness  for  the  prosecu- 

tion, because  he  is  entitled  to  one  half  of  the  fine  which  the  Court  must  impose 
under  the  Act  of  Congress.     United  States  v.  Milly  Rhodes,  447. 

30.  The  promise  of  a  slave  does  not  bind  him  when  free,  although  it  be  to  pay 

money  borrowed  to  purchase  his  freedom.     Crease  v.  Parker,  448. 

31.  Trespass  vi  et  armis  lies  by  the  owner  of  a  slave  against  a  stranger  who  beats  the 

slave,  per  quod  servitium  amisit.     Wilson  v.  Kedgeley,  477. 

32.  The  list  of  slaves  required  by  the  Maryland  Act,  1796,  c.  67,  must  be  delivered 

to  the  clerk  of  the  county  into  which  they  are  first  brought,  and  within  three 
months  thereafter.    Negro  Harry  Davis  v.  Battzer,  482. 

33.  Money  advanced  to  a  slave  to  enable  him  to  purchase  his  freedom,  cannot  be 

recovered  of  him  after  his  emancipation,  although  he  acknowledge  the  debt 
after  suit  brought.     Crease  v.  Parker,  506. 

34.  A  slave  is  not  a  competent  witness  against  a  free-bom  mulatto  not  subject  to  any 

tenn  of  servitude  by  law.     United  States  v.  Peggy  Hill,  521. 

STAMPS. 

1 .  A  receipt  for  goods  to  be  paid  for  at  a  certain  price,  is  a  note  for  the  security  of 

money,  within  the  stamp  act  of  1797.    Neale  v.  Hill,  3  ;  Moore  v.  Gadsby,  3. 

2.  A  stamp  is  not  necessary  to  an  acknowledgment  of  having  hired  a  house. 

Brown  v.  Tonkin,  85. 

STERLING  MONEY. 
Judgment  for  sterling  money.    Irish  sterling.    Bond  v.  Grace,  96. 

SUPERCARGO. 

Delivery  of  the  cargo  to  the  owners,  by  the  supercargo,  is  evidence  of  his  receipt  of 
his  commissions,  in  an  action  agamst  him  by  a  third  person  who  is  entitled  to 
a  share  in  the  commissions.     Manning  v.  Loudermilk,  282. 

SUPERSEDEAS. 

1.  It  is  no  bar  to  an  execution  upon  a  supersedeas,  in  Washington  county,  that  the 

plaintiff  has  recovered  another  judgment  in  Alexandria  county  upon  the  same 
cause  of  action  if  it  be  not  satisfied.     Curry  v.  Lovett,  80. 

2.  A  writ  of  error  is  not  a  supersedeas  unless  served  within  ten  days  after  the  rendi- 

tion of  the  judgment,  although  the  parties  should  have  agreed  to  stay  e'xecu- 


INDEX.  683 

SUPERSEDEAS,  {Continued.) 

tion  two  months,  and  the  writ  of  error  should  be  served  before  the  expiration 
of  that  time.     Thompson  v.  Vbss,  108. 

3.  A  writ  of  error  is  not  a  supersedeas  unless  a  copy  of  the  writ  be  filed  in  the 

clerk's  office  for  the  adverse  party  according  to  the  directions  of  the  twenty- 
third  section  of  the  Judiciary  Act  of  1789.  Moore  v.  Dunlop,  180  ;  Ex  parte 
Neyro  Ben,  532. 

4.  One  of  two  joint  defendants  may  supersede  the  judgment  as  to  himself,  and  the 

other  need  not  be  named  in  the  supersedeas.    Hodgson  v.  Mountz  et  al.  366. 

5.  The  six  months  stay  upon  a  supersedeas  is  reckoned  from  the  day  of  the  con- 

fession of  the  new  judgment.  The  sum  confessed  need  not  be  repeated  in  the 
blank  at  the  end  of  the  supersedeas.  Parol  evidence  may  be  received  that  the 
confession  was  made  at  a  place  within  the  jurisdiction  of  the  magistrates. 
Ibid. 

6.  If  the  writ  of  error  be  not  a  supersedeas  to  the  original  judgment,  the  Court 

below  may  proceed  to  judgment  and  execution  upon  the  forthcoming  bond. 
Grundy  v.  Yourt^,  443. 

SURETY. 

1.  Judgment  will  not  be  rendered  on  motion  of  one  surety  against  another,  unless  the 

insolvency  of  the  principal  be  fully  proved.     White  t.  Perrin,  50. 

2.  The  summary  remedy  given,  in  Virginia,  by  motion  against  a  co-surety,  is  con- 

fined to  the  court  which  rendered  the  original  judgment.  Dade  v.  Mandeville, 
92. 

3.  In  debt  against  the  sureties  upon  a  sheriff's  bond,  his  return  that  he  had  satisfied 

the  plaintifi",  is  not  evidence  for  the  defendants.  Governor  of  Virginia  v.  Wise 
et  at.  142. 

4.  In  an  action  against  the  sureties  in  a  sheriff's  bond  upon  a  breach  assigned  in 

not  paying  over  money  received  upon  Ji.  fa.  the  plaintiff  must  prove  that  the 
sheriff  received  the  money  before  the  return  day  of  the  execution.    Ibid. 

5.  After  conviction  of  assault  and  battery  the  Court  will  permit  the  defendant  to 

give  security  to  abide  the  judgment.     United  States  v.  Greenux>od,  186. 

6.  Sureties  of  an  insolvent  debtor,  in  a  duty  bond,  are  not  entitled  to  judgment,  at 

the  first  term,  against  their  principal.    Johns  v.  Brodhag,  235. 

7.  The  defendant  may,  at  the  trial  court,  give  notice  to  a  non-resident  plaintiff,  that 

security  for  costs  will  be  required  ;  and  the  cause  will  be  continued  if  the  plain- 
tiff is  not  ready  to  give  the  security.     Thomas  v.  Woodhouse,  341. 

8.  In  an  action  against  a  surety  in  a  bond  to  perform  a  decree,  it  is  not  necessary 

that  notice  of  the  decree  should  have  been  given  to  the  principal.  White  v. 
Swift,  442. 

9.  If  the  maker  of  a  note  was  solvent  when  it  became  payable,  and  the  defendant, 

during  such  solvency,  requested  the  plaintiff  to  sue  the  maker,  and  he  did  not, 
the  defendant  is  discharged  from  liability,  under  tlie  equity  of  the  Virginia 
statute.  Patton  v.  Violet,  463. 
10.  A  surety  who  has  paid  money,  for  a  bankrupt,  in  discharge  of  a  duty-bond,  has 
not  the  right  of  the  United  States  to  proceed  against  the  person  of  the  bank- 
rupt, but  only  against  his  effects.    Kerr  v.  Hamilton,  546. 

TAVERN-KEEPER. 
A  tavern-keeper,  in  Virginia,  could  not,  under  the  Act  of  December  26,  1792,  §  13, 
recover  more  than  five  dollars  for  liquors  sold  in  one  year  to  a  boarder,  to  be 
drank  in  or  about  the  house.    Koones  v.  Thomee,  290. 

TAXES. 

Tlie  Act  of  Maryland,  1785,  c.  34,  which  forbids  the  replevin  of  goods  distrained 
for  public  dues,  is  not  applicable  to  the  corporation  taxes  of  the  city  of 
"Washington.     Carroll  v.  Whctcroft,  609. 

TENANT. 

1.  If  a  tenant,  who  has  occupied  and  paid  rent  annually,  holds  over  into  a  new 

year,  it  is  evidence  of  a  new  demise  for  a  year.    Hoojf^  v.  Ladd,  167. 

2.  A  tenant,  who  has  erected  a  wood-shed  upon  posts  inserted  two  feet  into  the 

earth,  has  a  right  to  remove  it  during  the  term.    Krouse  v.  Ross,  368. 

TENDER. 

1.  On  a  plea  of  tender,  the  defendant  holds  the  affirmative,  and  has  a  right  to  open 
and  close  the  cause.    Auld  v.  Hepburn,  122. 
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2.  Upon  a  plea  of  tender,  the  defendant  must  prove  that  he  produced  and  offered 

the  money  to  the  plaintiff.    Ladd  v.  Patten,  263. 

3.  The  plaintiff,  upon  a  plea  of  tender,  cannot  take  out  the  money,  and  proceed  for 

more.     Mayor  of  Alexandria  v.  Patten,  294. 

4.  If  money,  paid  in  advance,  is  to  be  forfeited,  in  case  the  residue  be  not  paid  by  a 

certain  day,  the  party,  who  is  to  pay,  must  tender,  or  use  his  best  endeavor  to 
tender,  the  balance  on  or  before  the  day  limited.    Bailey  v.  Duvall,  283. 

TOBACCO-NOTES. 
Possession  of  tobacco-notes  is  evidence  of  possession  of  the  tobacco  which  they 
represent.    Hance  v.  McCormick,  522. 

TREASON. 

1.  This  Court  will  issue  a  bench  warrant  against  a  person  charged  with  treason, 

upon  ex  parte  affidavits,  before  any  presentment  or  indictment  made  or  found  by 
a  grand  jury  ;  and  when  arrested,  will  commit  him  to  the  prison  of  this  court, 
without  stating  when  or  where  he  is  to  answer  for  the  offence.  United  States 
V.  Bollman  et  at.  373. 

2.  Upon  an  application  for  a  bench  warrant  on  a  charge  of  treason,  as  well  as  upon 

a  motion  to  commit  for  the  same  cause,  messages,  from  the  President  of  the 
United  States  to  Congress,  may  be  read.    Ibid. 

3.  Upon  a  motion  to  commit  a  prisoner  for  treason,  he  may  be  heard  by  counsel. 

Ibid. 

TRESPASS. 

1.  In  trespass  the  defendant  cannot  justify,  under  the  general  issue.     Goddard  v. 

Davis,  33. 

2.  Bail  may  be  required  in  trespass  for  cutting  up  a  boat.     Voss  v.  Ttid,  72. 

3.  In  trespass,  the  plaintiff  cannot  recover  damages  for  erecting  a  fence  and  ob- 

structing his  windows,  unless  he  was  iu  possession  at  the  time  of  erecting  the 
fence.     G'Neule  v.  Brown,  79. 

4.  Possession  alone  will  maintain  trespass  quare  dausum /regit,  against  one  who  has 

no  title.     Edmondson  v.  Lovell,  103. 

5.  In  trespass  for  breaking  up  the  plaintiff's  scow,  if  the  defendant,  knowing  that  a 

third  person  had  committed  the  trespass,  received  from  him  the  timbers  and 
planks,  knowing  them  to  be  the  property  of  the  plaintiff,  he  is  guilty  of  the 
trespass.     Qucere.     Voss  v.  Baker,  104. 

6.  In  trespass  the  plats  are  evidence  only,  and  do  not  constitute  part  of  the  plead- 

ings as  they  do  in  ejectment.    Pancourt  v.  Barry,  176. 

7.  It  is  not  felony  to  steal  rails  inserted  into  posts  fixed  in  the  ground,  if  severed 

and  taken  away  at  one  time.     United  States  v.  Wagner,  314. 

8.  Permanent  and  useful  improvements,  made  upon  land,  may  be  given  in  evidence 

in  mitigation  of  damages,  in  an  action  of  trespass  for  mesne  profits  brought 
after  recovery  in  ejectment.     Gill  v.  Patten,  465. 

9.  Trespass  vi  et  armis  lies  by  the  owner  of  a  slave  against  a  stranger  who  beats  the 

sla,\'C  per  quod  servitium  amisit.     Wilson  v.  Kedgdey,  477. 

TRIAL. 

1.  If  a  juror,  in  a  civil  cause,  be  taken  suddenly  ill,  the  jury  may  be  discharged  and 

the  trial  postponed  to  the  next  term.  Young  v.  Marine  Ins.  Ca.  of  Alexandria, 
566. 

2.  The  two  jurors  first  sworn  in  a  cause  are  the  proper  triers  of  a  challenge  for 

favor.    Negro  Clem  Joice  v.  Alexander;  528. 

3.  The  Court  will  not  permit  counsel  to  argue  to  the  triers  upon  a  challenge  for 

favor.    Ibid. 

TROVER. 

1 .  In  trover  a  demand  and  refusal  are  not  evidence  of  conversion  if  there  be  an  oral 

agreement  that  the  defendant  should  retain  the  possession  of  the  goods  as  col- 
lateral security ;  although  by  a  previous  written  agreement  the  defendant  was 
bound  to  deliver  them  on  demand.    Mcintosh  v.  Summers,  41. 

2.  Greneral  property  in  the  goods,  without  actual  possession,  is  sufficient  to  main- 

tain trover.     Vooke  v.  Woodrow,  437. 

3.  An  agreement  to  sell  and  transfer  goods  seized  and  held  as  a  distress  for  rent 
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due  from  the  vendor,  will  transfer  the  general  property  so  as  to  enable  the  ven- 
dee to  maintain  trover  after  the  goods  have  been  replevied.    Ibid. 

4.  Trover  will  not  lie  against  the  master  of  a  vessel  for  the  cargo  unless  the  freight 

is  paid  or  tendered,  or  the  payment  is  waived  ;  nor  if  the  goods  were  lost  so 
that  they  did  not  come  to  the  use  of  the  defendant.  Hodgson  v.  Woodhouse,  549. 

5.  In  trover  for  "  a  chest  containing  sundry  tools,"  and  "  a  trunk  containing  sundry 

clothes ; "  the  plaintiff  cannot  give  evidence  of  the  value  of  the  tools  and 
clothes,  the  defendant  being  charged  only  with  conversion  of  the  chest  and 
trunk  containing  the  tools  and  cloUies,  and  not  of  the  tools  and  clothes  them- 
selves.   Ball  V.  Patterson,  604. 

6.  A  declaration  in  trover,  for  "  a  tool-chest  containing  divers  tools  and  working 

utensils,"  and  "a  trunk  containing  clothes,"  is  sufficiently  certain.    Id.  607. 

TRUST. 

1,  The  legal  title  of  the  trustees  cannot  be  set  up  against  the  cestui  que  trust.  O^NeaTs 

Lessee  v.  Brown,  69. 

2.  By  the  Maryland  Acts  1791,  c.  45,  §  2,  and  1793,  c  58,  the  legal  tide  vests  in  the 

cestui  que  use.    Ibid. 

USE  AND  OCCUPATION. 
In  Virginia  an  action  for  use  and  occupation  will  lie  if  there  be  a  parol  demise  for 
a  time  and  rent  certain.     Wise  v.  Decker,  190. 

USURY. 

1.  If  a  negotiable  sixty-day  note  for  $1,500  be  put  into  the  hands  of  a  broker  to 

raise  money  upon,  and  he  buys,  with  it,  flour  which  he  sells  for  $1,200;  this  is 
not  usury.    Riddle  v.  MandevUle,  95. 

2.  The  Statute  of  Usury  applies  to  corporations  as  well  as  to  private  persons 

Bank  of  Alexandria  v.  MandevUle,  552. 

3.  The  Bank  of  Alexandria,  in  discounting  notes,  may  deduct  the  whole  interest  for 

the  whole  time  they  have  to  run.    Ibid. 

VARIANCE. 

1.  Variance  between  the  capias  and  the  declaration  cannot  be  pleaded  to  set  aside  an 

office-judgment.    Hartshome  v.  Ingle,  91. 

2.  A  verdict  does  not  cure  a  variance  between  the  covenant  declared  upon  and  the 

covenant  produced  on  oyer.    Ingle  v.  Collard,  152. 

3.  In  setting  forth  the  forged  bill  the  omission  of  the  words  "  account  of,"  is  fatal 

United  States  v.  Peacock,  215. 

4.  A  material  variance,  between  the  record  of  the  recognizance  and  the  recital  of  it 

in  the  scire  facias,  is  fataL    Barnes  v.  Lee,  430. 

VERDICT. 

1.  It  must  appear,  upon  a  special  verdict,  that  the  offisnce  was  committed  before 

the  filing  of  the  information.     Commonwealth  v.  Leap,  1. 

2.  After  verdict,  it  is  too  late  to  object  the  want  of  a  profert ;  or  that  the  action  by 

an  administrator  is  in  the  debet  and  detinet.     Gardner  v.  Lindo,  78. 

3.  A  verdict  does  not  cure  a  variance  between  the  covenant  declared  upon  and  that 

produced  on  oyer.    Ingle  v.  Collard,  \52. 

4.  In  an  action  upon  a  bond  conditioned  to  pay  money  by  instalments,  if  the  ver- 

dict be  rendered  before  all  the  instalments  are  payable,  the  jury  must  find  how 
much  is  due  upon  each  instalment  and  when  payable ;  as  well  those  to  become 
payable  as  those  already  payable.    Davidson  v.  Brown,  250. 

5.  The  Court  is  not  bound  to  give  an  opinion  instanter,  on  the  trial  of  a  cause,  but 

may  direct  the  point  to  be  saved  by  a  special  verdict.    Croudson  v.  Leonard,  291 

6.  Affidavits  of  juiymen  will  not  be  received  to  show  miscalculation,  mistake,  or 

misconduct  of  the  jurors  in  giving  their  verdict.    Ladd  v.  Wilson,  305. 

7.  Upon  an  indictment  for  burglary,  the  jury  may  find  the  prisoner  guilty  of  larceny 

only.     United  States  v.  Dixon,  414. 

VIRGINIA. 

1.  Virginia  had  a  right  to  legislate  for  that  part  of  the  District  of  Columbia  which 

was  ceded  by  Virginia,  until  the  27th  of  February,  1801.  Bank  of  Alexandria 
V.  Young,  458. 

2.  The  laws  of  Virginia,  in  the  county  of  Alexandria,  are  to  be  considered,  with 

VOL.    I.  58 
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respect  to  the  laws  of  the  United  States,  as  common  law ;  that  is,  not  repealed 
without  negative  words,  or  other  and  repugnant  provisions  upon  the  same  sub- 
ject.    Quoere.     Sutton  v.  Afandeville,  115. 

VOYAGE. 
A  voyage  is  not  ended  until  the  cargo  and  ballast  are  discharged.    Ex  parte  Sprout 
ana  Bailey,  424. 

WARRANT. 

1.  A  warrant,  to  recover  the  penalty  of  a  by-law,  must  name  the  plaintiffs  by  their 

corporate  name,  and  must  describe  the  offence  with  reasonable  certainty.  Bar- 
ney V.  Corporation  of  Washington,  248. 

2.  A  warrant  of  commitment  should  state  probable  cause  supported  by  oath  or 

affirmation.    Ex  parte  Burford,  276. 

3.  A  bench-warrant  may  be  issued  upon  ex  parte  affidavits  before  any  presentment 

or  indictment  by  the  grand  jury,  in  cases  of  treason.     United  States  v.  Bollman 
et  al.  373. 
4;  A  warrant  of  commitment  must  state  probable  cause  supported  by  oath  or  aflBrm- 
ation ;  must  be  under  seal ;   and  must  limit  the  term  of  imprisonment.    Ex 
parte  Sprout  and  Bailey,  424. 
WITNESS. 

1.  Diligent  inquiry  for  a  subscribing  witness  will  not  dispense  with  his  testimony, 

if  it  appear  that  he  is  in  the  country.     Broadwell  v.  McClish,  4. 

2.  Upon  indictment  for  larceny  under  the  Act  of  Congress,  the  owner  of  the  stolen 

goods  is  a  competent  witness  for  the  United  States,  after  having  released  to 
them  his  half  of  the  fine.  United  States  v.  Clancey,  13  ;  United  States  v.  Hare, 
82;   United  States  y.  McCann  et  al.  207  ;  United  States  v.  Brown,  210. 

3.  A  witness,  who  for  want  of  surety  to  appear  and  testify,  has  been  imprisoned,  is 

entitled  to  the  daily  compensation  for  the  time  of  imprisonment.  Eleanor  Hig- 
ginson's  case,  73. 

4.  A  witness,  who  cannot  testify  in  a  cause  without  criminating  himself,  shall  not 

be  sworn.  Neale  v.  Coningham,  76. 
3.  Upon  a  trial  for  larceny  the  owner  of  the  stolen  goods  is  a  competent  witness  in 
chief,  upon  filing  with  the  clerk  of  the  court,  for  the  use  of  the  prisoner,  a  re- 
lease of^the  witness's  right  to  his  half  of  the  fine  which  the  Court  might  impose. 
United  States  v.  Hare,  82;  United  States  v.  McCann  et  al.  207  ;  United  States  v. 
Brown,  210. 

6.  A  subpoena  duces  tecum  will  not  be  ordered  to  the  clerk  of  a  court  in  Virginia  to 

bring  here  original  papers  filed  in  his  court.     Craig  v.  Richards,  84. 

7.  An  instrument  can  be  proved  only  by  the  subscribing  witness,  unless,  &c.    Rhodes 

v.  Rigg,  87. 

8.  A  slave  cannot  be  a  witness  if  a  white  man  be  a  party.     Thomas  v.  Jamesson,  91. 

9.  A  slave  may  be  a  witness  against  a  free  mulatto  in  Alexandria  county.     United 

States  V.  Betty  Bell,  94. 
10.  Possession  of  the  goods  under  one  of  the  parties  is  not  such  an  interest  as  will 

exclude  him  as  a  witness  in  favor  of  that  party.     Hamilton  v.  Russell,  97. 
U.  Evidence  of  the  defendant's  confession  will  not  dispense  with  the  testimony  of 

the  subscribing  witness.     Smith  v.  Carolin,  99. 

12.  The  declarations  of  a  witness,  not  under  oath,  may  be  given  in  evidence  to  dis- 

credit his  testimony.     Harper  v.  Reily,  100. 

13.  Upon  an  indictment  for  retailing  spirituous  liquors  the  informer  is  not  entitled 

to  half  of  the  penalty,  and  Ls  a  competent  witness.     United  States  v.  Voss,  101. 

1 4.  In  assumpsit  for  goods  sold  and  delivered,  the  defendant  may  prove  a  partnership 

between  the  plaintiff  and  the  witness  by  the  witness.    Lovejoy  v.  Wilson,  102. 

1 5.  The  informer  is  not  entitled  to  half  the  penalty  upon  a  minister  for  marrying  a 

woman  under  sixteen  years  of  age  without  the  consent  of  her  parents,  &c.,  and 
is  therefore  a  competent  witness.     United  States  v.  McCormick,  106. 

1 6.  An  attachment  for  not  attending  as  a  witness  must  not  be  served  in  court,  and 

if  the  witness  arrives  before  service  of  the  attachment,  and  makes  a  reasonable 
excuse,  the  Court  will  countermand  the  attachment  upon  payment  of  the  cost 
of  issuing  it.     United  States  v.  Scholfield,  130. 

1 7.  Manumitted  slaves  are  competent  witnesses  for  or  against  a  free  mulatto  in 

Washington  county.     United  States  v.  Barton,  132. 
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18.  Leading  questions  may  be  asked  in  cross-examination.    Dawes  v.  Corcoran,  137 

19.  A  slave  is  not  a  competent  witness  in  faror  of  a  free  mulatto  upon  a  public  pro- 

secution.    United  States  v.  Nancy  Swann,  148. 

20.  It  is  a  contempt  of  court  in  a  witness  to  refuse  to  answer  proper  questions  be- 

fore a  grand  jury,  for  which  he  may  be  fined  and  required  to  give  security  for 
his  good  behavior.     United  States  v.  Caton,  150. 

21.  The  defendant's  witnesses,  who  were  engaged  in  the  riot,  will  not  be  permitted 

to  give  evidence  of  their  intention  in  meeting.    United  States  v.  Dunn  et  al.  165. 

22.  After  the  jury  has  returned  into  court  to  give  their  verdict,  the  Court  will  not 

permit  a  witness  to  be  examined,  who  has  come  into  court  since  the  jury  re- 
tired.    RHey  V.  Cooper,  166. 
2.3.  A  witness  is  not  bound  to  answer  a  question,  the  answer  to  which  may  tend  to 
criminate  himself.     United  States  v.  Moses,  1 70. 

24.  A  person  interested  in  supporting  a  particular  location  is  not  a  competent  wit- 

ness to  prove  it.    Pancoast  v.  Barry,  1 76. 

25.  A  witness  mav  be  allowed  his  fees  although  not  regularly  summoned.     United 

States  V.  Williams  Sf  Ray,  178  ;  Power  v.  Semmes,  247. 

26.  A  creditor  of  an  insolvent  estate  is  a  competent  witness  to  support  an  action 

brought  by  the  administrator  against  a  third  person.  Tidbot  v.  Sdby,  181  ; 
Robertson^ s  AdmW  v.  Sdby,  211. 

27.  The  testimony  of  a  subscribing  witness  may  be  dispensed  with,  if  he  is  absent 

from  the  country.    Jones  v-Lovell,  183. 

28.  In  larceny  the  owner  of  the  stolen  goods  is  a  competent  witness  for  the  United 

States  after  releasing  to  them  his  interest  in  the  fine.  United  States  v.  Mc  Cann 
^  Dulany,  207  ;  United  States  v.  Scipio  Brown,  210 ;  United  States  v.  Clancey. 
13  ;  United  States  v.  Hare,  82 ;  United  States  v.  Frank  Tolson,  269 ;  United  States 
V.  Morgan,  278 ;  United  States  v.  Shorter,  315. 

29.  A  witness  cannot  have  an  attachment  for  his  fees  until  he  has  served  an  order  of 

the  Court  upon  the  party  to  pay  them.    Sadler  v.  More,  212. 

30.  Counsel  may  testify  as  to  facts  not  confidentially  communicated  to  them  by  their 

clients  ;  but  not  to  facts  confidentially  communicated.  Murray  y.  Dowling,  151  ; 
Bank  of  Columbia  v.  French,  221. 

31.  The  maker  of  a  note  is  a  competent  witness  for  the  indorser.    Ibid. 

32.  The  grantor  of  a  deed  collaterally  introduced  is  a  competent  witness  to  prove 

that  the  deed  was  fraudulently  obtained.    Ibid. 

33.  A  free  negro  is  a  competent  witness  against  a  free  white  man.     Quaere.     United 

States  v.  Fisher,  244. 

34.  K  the  subscribing  witness  to  a  note  be  not  within  reach  of  the  process  of  the 

court,  it  is  not  necessary  to  produce  him,  or  to  prove  his  handwriting ;  but  the 
defendant's  handwriting  may  be  proved.     Wellford  v.  Eakin,  264. 

35.  Slaves  are  competent  witnesses  for  free  negroes  indicted  for  assault  and  batterv' 

United  States  v.  Negress  Terry,  318. 

36.  A  mere  honorary  obligation  to  indemnify  a  prosecutor  who  is  liable  for  costs,  is 

not  a  sufficient  interest  to  exclude  the  testimony  of  the  witness.  United  State.<< 
V.  Lyks,  322. 

37.  This  Court  has  power  to  send  an  attachment  into  Virginia  for  a  witness  in  a  civil 

cause  who  lives  within  one  hundred  miles  of  the  place  of  trial ;  and  such 
attachment  is  to  be  directed  to  and  served  by  the  marshal  of  the  District  of 
Virginia.     Voss  v.  Luke,  331. 

38.  If  there  be  judgment  for  one  of  several  defendants  upon  a  demurrer  to  his 

separate  plea  of  bankruptcy,  he  may  be  examined  as  a  witness  for  the  other 
defendants,  upon  executing  a  release  of  his  interest  in  his  estate.  Ilurlibi's 
Adm'r  v.  Bacon  et  al.  340. 

39.  The  Court  will  not  continue  a  cause  for  the  absence  of  a  witness  who  has  been 

summoned  and  who  lives  within  one  hundred  miles  of  this  place,  if  no  attach- 
ment has  been  moved  for,  although  he  lives  out  of  this  district  Woods  et  al.  v 
Young  et  al.  346. 

40.  The  Court  will  not  compel  a  witness  to  testify  against  his  interest,  in  a  cause  in 

which  he  is  interested.     Came  ^  Slade  v.  IlicLxine,  351. 

41.  A  deposition,  de  bene  esse,  cannot  be  read  in  evidence  if  the  witness  lives  within 

one  hundred  miles  of  the  place  of  trial,  although  he  lives  out  of  the  district 
Park  V.  Willis,  357. 
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42.  Qioere,  whether  this  Court  can  issue  an  attachment  for  a  witness  residing  in  Vir- 

ginia, less  than  one  hundred  miles  from  this  district.    Lewis  v.  MandevtUe,  360. 

43.  In  an  action  against  the  owner  of  a  stage-coach  for  carrying   away  a  slave, 

the  defendant's  office-keeper  is  a  competent  witness  for  the  defendant  because 
he  is  equally  liable  to  the  action  of  either  party.    Harrison  v.  Evans,  364. 

44.  The  Court  will  not  grant  an  attachment  against  a  party  for  not  paying  his  wit- 

ness, unless  payment  was  demanded  by  a  person  having  authority  to  receive 
payment;  and  that  authority  must  appear.    Nally  v.  Lambell,  365. 

45.  If,  upon  cross-examination,  it  appears  that  the  witness  is  interested,  the  Court 

will  instruct  the  jury  that  his  testimony  is  not  evidence.  Brohaum  v.  Van  Ness. 
366. 

46.  A  free  colored  man,  bom  of  a  white  woman,  is  a  competent  witness  against  a 

white  man.    Minchin  v.  Docker,  370. 

47.  Evidence,  that  a  black  man  has,  for  many  years,  publicly  acted  as  a  freeman, 

and  been  generally  reputed  to  be  free,  rebuts  the  presumption  of  slavery  arising 
from  color,  and  is  evidence  that  he  was  bom  of  a  white  woman.    Ibid. 

48.  A  slave  is  a  competent  witness  for  a  free  black  man,  on  a  criminal  prosecution. 

United  States  v.  Shorter,  371. 

49.  A  witness  is  not  competent  to  testify  as  to  the  similitude  of  handwriting,  who 

has  only  seen  for  a  few  minutes,  papers  acknowledged  by  the  defendant  to  be 
in  his  handwriting.     United  States  v.  Johnson,  371. 

50.  Quare,  whether  a  person  who  has  declared  his  disbelief  of  a  future  state  is  a 

competent  witness ;  and  whether  such  declarations  can  be  given  in  evidence  to 
prevent  the  witness  from  being  sworn  and  examined.    Rutnerford  v.  Moore,  404. 

51.  A  witness  bound  by  recognizance  to  appear  at  a  particular  term  is  not  bound  by 

that  recognizance  to  appear  at  the  following  term  unless  his  recognizance  is 
respited,  although  the  cause  should  be  continued.     United  States  v.  Butler,  422. 

52.  If  a  subscribing  witness  has  not  been  inquired  for  at  the  place  to  which  he  was  last 

traced,  evidence  of  hia  handwriting  cannot  be  admitted.  Cooke  v.  Wbodrow. 
437. 

53.  A  witness  must  answer  whether  he  saw  the  defendant  at  a  public  gaming-table. 

inasmuch  as  the  answer  cannot  criminate,  nor  tend  to  criminate  the  witness 
himself.    Ex  parte  Linda,  445. 

54.  If  several  persons  jointly  concerned  in  an  assault  and  battery  be  separately 

indicted,  each  as  for  his  own  ofifence,  and  all  tried  at  the  same  time  by  the  same 
jury,  one  of  the  defendants  may  be  examined  as  a  witness  for  the  others. 
United  States  v.  Hunter,  446. 

55.  The  owner  of  goods  stolen  by  a  slave,  in  Alexandria  county,  is  not  a  competent 

witness  for  the  prosecution,  because  he  is  entitled  to  one  half  of  the  fine  which 
the  Court  must  impose  under  the  Act  of  Congress.  United  States  v.  Milly 
Rhodes,  447. 
.56.  The  Court  will  grant  a  rule  on  a  witness  residing  in  Baltimore,  to  show  cause 
why  he  should  not  be  attached  for  not  attending  according  to  summons. 
Hodgson  v.  Butts,  447. 

57.  The  Court  will  send  attachments,  into  Maryland,  for  witnesses  who  reside  within 

one  hundred  miles  of  Washington,  if  they  fail  to  attend  according  to  summons 
Sommerville  v.  French,  474. 

58.  The  plaintiff's  clerk,  who  puts  a  letter  into  the  post-office,  is  a  competent  witness 

for  the  plaintiff,  without  a  release,  in  an  action  against  the  postmaster  for  the 
loss  of  the  letter.    Dunlop  v.  Munroe,  536. 

59.  This  Court  will  not  grant  a  commission,  in  a  civil  action  at  common  law,  to 

take  the  deposition  of  a  witness  residing  in  Virginia  within  one  hundred  miles 
of  the  place  of  trial;  because  he  may  be  summoned  to  attend  personally. 
Wellford  v.  Miller,  485. 

60.  The  person,  in  whose  favor  a  letter  of  guaranty  has  been  given,  may  be  exa- 

mined as  a  witness  for  the  plaintiff  in  an  action  upon  the  guaranty;  his  declar- 
ations therefore  cannot  be  given  in  e\'idence.    Reid  et  al.  v.  Hodgson,  491 . 

61.  It  is  not  necessary  that  the  handwriting  of  a  party  should  be  proved  by  a  person 

who  has  seen  hun  write.    Ibid. 

62.  If  the  testimony  of  a  subscribing  witness  cannot  be  had,  evidence  may  be  given 

of  his  handwriting ;  and  it  is  not  necessary  that  the  jury  should  be  satisfied,  by 
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the  evidence,  of  the  handwriting  of  the  subscrihing  witness,  if  they  are  satisfied 
as  to  that  of  the  maker.     Cooke  v.  Neale,  493. 

63.  The  principal  obligor  in  the  bond  is  a  competent  witness  for  the  surety.    Harper 

V.  Smith,  495. 

64.  Citizens  of  Alexandria  are  competent  witnesses  in  an  action  of  debt  for  the  pen- 

alty of  a  by-law  of  the  corporation.  Common  Council  of  Alexandria  v.  Brockett, 
505. 

65.  Free-bom  negroes,  not  subject  to  any  term  of  servitude  hj  law,  are  competent 

witnesses  in  all  cases.  Color  alone  is  no  objection  to  a  witness.  United  States 
V.  MuUany,  517. 

66.  A  slave  is  not  a  competent  witness  against  a  free-bom  mulatto,  not  subject  to 

any  term  of  servitude  by  law.     United  States  v.  Peggy  Hill,  521. 

67.  If  a  cause  be  postponed  for  two  or  three  days,  witnesses  attending  from  Balti- 

more will  be  allowed  payment  for  those  days.    Hance  v.  McCormick,  522. 

68.  The  two  jurors  first  sworn  in  a  cause  are  the  proper  triors  of  a  challenge  for 

favor.    Negro  Clem  Joice  v.  Alexander,  528. 

69.  The  challenged  juror  cannot  be  examined  as  a  witness  to  the  triors.    Ibid. 

70.  Witnesses  may  be  separated  and  examined  each  out  of  the  hearing  of  the  others. 

Ibid. 

71.  The  superintendent  of  the  city  of  Washington  is  a  competent  witness  for  the 

plaintiffs  in  a  suit  brought  in  the  names  of  the  former  commissioners  to  whose 
rights  he  has  succeeded  oflBcially.     Thornton  v.  Stoddert,  534. 

72.  A  subscribing  witness  to  a  deed,  in  Alexandria  county,  may  be  compelled  to 

attend  the  court  to  prove  its  execution,  so  that  it  may  be  recorded.  Invin  v. 
Dunlap,  552. 

73.  The  prosecutor,  whose  name  is  written  at  the  foot  of  the  indictment  for  a  misde- 

meanor, in  Alexandria  county,  is  not  a  competent  witness  for  the  prosecution. 
United  States  v.  Birch,  571. 

74.  The  wife  of  one  of  the  defendants  is  not  a  competent  witness  for  the  plaintiff, 

although  her  husband  has  been  discharged  under  the  insolvent  act.  Bank  of 
Alexandria  v.  Mandeville,  575. 

75.  A  creditor  of  a  firm  is  a  competent  witness  to  prove  its  existence;  so  is  a  stock- 

holder of  a  company  who  holds  stock  in  the  plaintiff's  bank.    Ibid. 

76.  The  Court  will  not  in  a  civil  suit,  attach  a  witness  who  lives  more  than  one 

hundred  miles  from  the  place  of  trial ;  nor  issue  a  subpoena  commanding  him 
to  go  and  testify  before  a  magistrate.    Henry  v.  Ricketts  et  al.  580. 

77.  In  an  action  for  the  use  of  a  county,  inhabitants  of  the  county  are  competent 

witnesses  for  the  plaintiff.     Governor  of  Virginia  v.  Evan^  ct  al.  581. 

78.  The  principal  obligor  is  a  competent  witness  for  the  sureties  Upon  a  collateral 

issue.  Where  the  defendants  plead  separately,  in  an  action  upon  &  bond  with 
a  collateral  condition,  the  principal  obligor  is  a  competent  witness  for  the  sure- 
ties ;  and  so  one  surety  is  a  competent  witness  for  another  surety ,  hut  the 
sureties  are  not  competent  witnesses  for  the  principal.    Ibid. 

79.  If  a  witness  be  surety  for  costs  the  Court  will  permit  other  security  to  be  substi- 

tuted, so  as  to  remove  the  interest  of  the  witness.    Ibid. 

80.  The  mother  of  a  bastard  is  a  competent  witness  for  the  United  States,  on  an 

indictment  of  the  supposed  father,  under  the  Maryland  Act  of  1781,  c.  13,  and 
may  be  cross-examined  as  to  her  connection  with  other  persons.  United  States 
V.  Collins,  592. 

81.  On  an  indictment  for  bigamy,  a  person,  who  has  an  action  pending  against  the 

prisoner  for  goods  furnished  to  the  supposed  first  wife,  is  not  a  competent  wit- 
ness to  prove  the  first  marriage.     United  States  v.  Maxwell,  605. 
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